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PREFACE. 


This  work  should  be  taken  for  what  its  name  imports: 
the  "Draft  Outlines  of  an  International  Code."  It  is  not 
put  forth  as  a  completed  Code,  nor  yet  as  the  completed 
outlines  of  a  Code,  but  as  a  draft  of  the  outlines.  It  is  in- 
tended for  suggestion,  and  is  to  undergo  careful  and  thor- 
ough revision. 

The  history  of  the  undertaking  is  this  :  At  the  meeting 
of  the  British  Association  for  the  promotion  of  Social 
Science,  held  at  Manchester  in  September,  1866,  I  ventured 
to  propose  the  appointment  of  a  committee  to  prepare  and 
report  to  the  Association  the  Outlines  of  an  International 
Code,  with  the  view  ot  having  a  complete  Code  formed, 
after  careful  revision  and  amendment,  and  then  presented  to 
the  attention  of  governments,  in  the  hope  of  its  receiving, 
at  some  time,  their  sanction.  The  proposition  was  favor- 
ably received,  and  a  committee  was  appointed,  consisting 
of  jurists  ot  different  nations.  In  the  distribution  of  the 
labor  among  the  members  of  the  committee,  a  portion  was 
assigned  to  me.  It  was  at  first  understood,  th!,t,  after  pre- 
paring their  respective  portions,  the  members  should  in- 
terchange them  with  each  other,  and  then  meet  for  the 
revision  of  the  whole  and  the  completion  ot  the  joint 
production.  But  the  distance  of  the  members  from  each 
other  has  made  it  difficult  for  them  to  take  note  of  each 
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Others'  .progress,  and  to  interdiange  their  respective  con- 
tributions with  advantage,  previous  to  a  general  meeting 
for  consultation  and  revision.  I  have  therefore  thought 
it  most  convenient,  for  the  other  members  of  the  committee 
as  well  as  for  myself,  to  present  my  own  views  of  the  whole 
work,  by  essaying  a  draft  of  the  whole,  hoping  that,  my 
colleagues  may  do  the  same.  However  little  my  labors 
may  be  ivorth,  I  submit  them,  though  with  great  diffidence, 
as  my  contribution  to  the  general  design. 

The  scheme  embraced  not  only  a  codification  of  existing 
rules  of  international  law,  but  the  suggestion  of  such  mod- 
ifications and  improvements  as  the  more  matured  civiliza- 
tion of  the  present  age  should  seem  to  require.  The  pur- 
pose was  to  bring  together  whatever  was  good  in  the  pres- 
ent body  of  public  law,  to  leave  out  what  seemed  obsolete, 
unprofitable  or  hurtful,  and  then  to  add  such  new  provis- 
ions as  seemed  most  desirable.  The  Code,  which  the  As- 
sociation would  propose,  is  such  an  one  as  should  win  the 
commendation  of  good  and  wise  men,  for  international 
regulations,  in  the  interests  of  humanity  and  peace.  With 
the  view  of  aiding  in  the  formation  of  such  a  Code,  the 
present  work  has  been  undertaken.  What  in  it  is  old 
will  generally  be  found  explained  and  justified  by  the 
notes  ;  what  in  it  is  new  is  suggested  for  the  consideration 
of  those  who  think  that  much  may  yet  be  done  by  the  au- 
thority of  public  law,  for  the  peace  and  prosperity  of  the 
world. 

There  will  of  course  be  found  many  omissions  and  many 
mistakes.     In    the    progress    of  the  work    some  provisions 
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have  been  introduced  which  require  a  modification  of  ear- 
lier ones,  but  they  will  be  readily  perceived.  Thus  the 
word  "league"  was  in  some  instances  used  to  designate  a 
measure  of  distance,  before  the  details  of  the  Title  on 
"Weights  and  Measures"  were  fixed  upon. 

In  the  preparation  of  this  volume  I  have  had  the  assist- 
ance of  several  gentlemen,  to  wiiom  I  am  under  great  obli- 
gations, i  would  especially  mention  President  F.  A.  P. 
Barnard,  of  Columbia  College,  who  prepared  the  Titles 
on  "Money,"  "Weights  and  Measures,"  "Longitude  and 
Time,"  and  "  Sea  Signals."  I  must  acknowledge  my 
indebtedness  also  to  Messrs.  Austin  Abbott,  Charles 
Francis  Stone,  and  Howard  P.  Wilds,  gentlemen  of  the 
New  York  Bar,  who  have  greatly  aided  me  in  different 
parts  of  the  work. 

David  Dudley  Field. 

New  York,  November,  1871. 
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946.  Rescission  of  treaty G07 


DIVISION      P  (t  L'  R  T  11  . 


B  947,   Wlio  are  allies 609 

948.  The  obligation  of  allies 609 

049.  Permission  of  intercourse  must  be  joint 609 
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9.53.  Right  to  be  neuirnl  . 612 
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INTERNATIONAL  CODE. 


I'EELIMISAKY  ARTICLES. 

Article  1.  Adopting  riause. 
3.  "Nation"  defined. 

3.  Use  of  the  t«rm  "Nation"  in  this  Code. 

4.  Use  of  the  teem  "  Pei'son  "  in  this  Code. 

5.  "  Member"  defined. 

6.  "  Subject "  and  "  Citizen  "  defined.- 
7-11.  Diyisiona  of  the  Code, 


Adopting  clause. 

Article  1.  The  following  rules  are  established  and 
declared,  by  the  nations  assenting  hereto,  as  an  Inter- 
national Code,  by  which  those  nations,  and  their  mem- 
bers, respectively,  shall  be  governed  in  their  relations 
with  each  other. 

As  to  the  extent  tt>  wliicii  oxistiiig  special  treaties  will  be  abrogated, 
see  repealing  clause. 

By  another  article  any  two  nations  may,  liy  special  treaty,  modify  the 
application  of  any  of  the  proviMona  of  this  Code,  as  between  themselves 
and  persons  and  things  subject  to  their  exclusive  jurisdiction. 

A  question  arises,  how  far  tlie  rules  of  this  Code  shall  be  applied  by 
the  nations  uniting  in  it  to  other  nations  and  their  members. 

There  is  a  large  elasa  of  subjects,  chiefly  those  known  under  the 
generic  title  of  Private  Internatiokai,  Law,  in  which  the  advantage 
of  a  uniform  rule  depends  partly  upon  its  being  a  role  resting  not  so 
much  upon  convention,  binding  only  the  nations  which  accede  to  it,  as 
upon  principles  uf  jurisprudence,  applicable  in  all  courts,  and  proper  to 
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be  a[  oaed  upo  per  ons  of  e  ery  at  o  al  ty  w  thont  reference  to  tlic 
(Tiest  (in  ivhetl  e  tl  e  nat  n-s  of  wh  ci  bucI  jera  ns  are  memlwra  Imhp 
igreed  n  the  adop  on  of  ike  rale  The  p  o  is  ons  of  D  on  Seconri 
of  Book  Fir&t  ate  of  th  s  general  uatu  e  It  may  be  a  q  e  t  on  there 
f  r  whett  r  the  appl  at  on  of  that  D  v  6  on  ou<rLt  to  be  rp  trlrted  to 
the  Jiat  ons  nn  t  ng  n  the  Code  and  to  the  members  of  s  1  nat  ons 
fll  n  for  nstanc  a  lue  t  on  ansea  as  to  the  right  of  a  fore gi er  t-n 
1  old  real  j  roperty  or  to  recla  n  a  wre  k  or  to  claim  for  his  sh  p  the 
1  r  V  leges  of  a  domwst  c  si  p  the  proy  ona  of  the  F  rst  D  s  on  will 
be  found  not  to  appl  nl  ss  lie  bo  a  member  of  a  at  n  un  tmg  n  the 
Code  Bnt  f  the  q  est  on  anaes  n  any  of  tl  e  o  rts  of  the  nations 
unltmg  n  tl  e  C  )de  whetl  er  a  fore  gn  n  arnage  or  d  vorce  a  yalid : 
wh  ther  a  fore  gn  ont  ■act  a  to  be  ludged  b  tl  e  law  of  one  ]  la  *,  or 
that  of  anotl  et  or  a  question  upon  any  o  her  of  tl  e  r  le  ontaincd  in 
D  ¥  s  o  Second  t  may  he  thought  that  the  r  les  p  escribed  by  th<> 
ode  b1  ould  be  appl  al  le  w  ho  t  efer  ce  to  the  nat  nal  tj  of  the 
1  art  es  The  incon  en  ence  or  mcomi  letenesa  of  a  rule  on  bucl  sab- 
jecia  of  pr  yate  right  wb  ch  al  onld  be  applicable  to  tl  e  tran  act  n,  as 
far  only  as  might  affect  the  intereata  of  foreigners  of  certain  nation- 
ailties.  but  not  so  fer  as  to  affect  tlvoBP  of  the  members  of  the  nation, 
or  of  foreigners  goneraOj-,  ia  obvious.  If  it  ia  desired  to  give  these  rulea 
such  a  general  character  as  will,  so  far  as  tiie  courts  of  the  assenting  na- 
tions ate  concerned,  aolye  and  terminate  the  Conflict  of  Lawa,  the  fol- 
lowing clause  may  bo  added  to  Article  1 ; — 

And  the  provisions  of  Division  Second  of  Book  First,  entitled  Pkivatk 
IsTERRATiONAL  LAW,  are  to  be  applied,  in  each  nation  which  is  a  party  ti> 
this  Code,  not  only  to  foreigners  who  are  members  of  nations  parties  to 
this  Code,  bat  alao  to  their  own  members,  and  to  foreigners  of  whatso- 
ever nation,  except  where  a  more  restricted  intention  appears. 

' '  Nation ' '  defined. 

2.  A  nation  is  a  people  permanently  occupying  a 
de&iite  territory,  liaving  a  common  government,  pe- 
culiar to  themselves,  for  the  administration  of  justice 
and  the  preservation  of  internal  order,  and  capable  of 
maintaining  relations  with  aU  other  governments. 

1  PMlimore'e  InternatioTml  Law,  p.  77 ;  1  KejU'g  Commentaries,  188. 
And  see  Texas  v.  White,  7  WcUlaee's  U.  8.  Supreme  Court  Reports,  700. 
BltmtseMi  {Droit  BiteraaMonal  Codijie  Art  18 )  adds  the  restriction  that 
sfiiucient  guaranties  of  stability  should  be  mdicated 

A  people  whose  goyemment  la  not  independtnt  bat  yassal, — audi  as 
that  of  Egypt — or  incapable  of  maintaininjc  mternational  rolationa, — 
audi  as  those  of  the  States  of  the  American  Union  — and  a  people  occu 
pjing  no  definite  territory  — suth  aa  nomadii  tnbts  m  Asia  and  Africa, 
— or  having  abandoned  one  tpmtorj  to  take  posaeaiion  of  another, — as 
in  the  case  of  tlie  Mormon  emigration — are  not  natttna  within  the  pro 
visiona  if  this  Coii^    alth  ugli  Ihey  maybe  rpgai  ltd  na  aiich  for  some 
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parposes,  and  the  two  latter  classes  may  make  treoties.  BluntscMi,  Dr. 
Intern.  God.,  %%  31,  33, 

AusHn,  (Prownee  of  Juri^rudence,  p.  199,)  cited  lay  Lawrence,  (Com- 
mentaim  mr  WJieaton,  p.  155,)  prefers  to  use  the  term  in  an  cthnolo^c 
senae;  and  designates  an  independent  political  bodyas  a  "State."  But. 
the  word  "  States  "  is  by  usage  appropriate  to  designate  some  political 
hcidies  not  independent;  and  we  prefer  the  term,  "nation"  for  those 
ttat  are  independent.  We  here  define  a  nation  aa  it  esiats  as  a  political 
fact.  For  an  eloquent  discusM-on  of  the  element  of  liberty  or  spontaneity 
in  the  right  of  nationality,  see  More,  Noutean  Droit  International,  par 
Pradier-Fodere,  vol.  1,  cli.  1,  p.  87,  and  rotfi  on  p  119.  Fiore  defines  a 
nation  thus :  "  Une  libre  et  spontanSe  association  Ae  personues  qui,  par 
"  coramunautS  du  sang,  de  languo,  d'aptitndi^,  par  une  affiniffi  de  vie  eiv- 
"  ile,  de  temperament,  de  vocation,  sont  apti'S,  et  prediaposeea  &  la  plus 
"  grande  union  sociale  " 

As  to  the  exceptional  ca-ie  of  Indian  or  other  subordinate  tribes, 
within  the  territory  of  a  nation,  but  having  a  quasi  national  esistence  of 
their  own,  see  Cherokee  Nation  ti.  (Jeor^a,  5  Ftter^  XT.  8.  Supreme- 
Court  Reports,  1;  Mackej  c.  Coxe,  18  Hvirard's  U.  S.  Supreme  Com-t 
Reports,  100 ;  Qoodell  n.  Jackson,  30  JoJinsoa's  Reports,  (Ifm  Ym'k,} 
093,  and  188 ;  Lawrence,  Com  sar  Wheaton,  364. 

Use  of  the  term  "  nation^''  in  this  Code. 
3.  Whenever  the  word  "nation"  is  hereafter  used 
in  thia  Code,  it  signifies  only  a  nation  party  to  it,  ex- 
cept when  an  intention  to  signify  any  nation  whaterer 


Use  of  the  term,  •^person''''  in  this  Code. 
4.  Whenever  the  word  "person"  is  used,  it  signi- 
fies only  a  person  who  is  a  member,  or  subject  to  the 
jurisdiction  of,    one  of  the  nations,    except  when  an 
intention  to  signify  any  person  whatever  is  expressed. 


5.  A  member  of  a  nation  is  a  person  who,  accord- 
ing to  the  rules  prescribed  in  the  chapter  on  National 
Chaeactee  of  Peesoks,  is  one  of  the  people  compos- 
ing such  nation. 

'^ Subject'^  and  "citizen'^  dej,ned. 

6.  The  members  of  a  nation  in  which  the  sovereign 
power  is  rested  in  a  particular  person  or  persons,  are 
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imlled  subjects  ;  the  membei's  of  a  nation  in  which 
the  sovereign  power  is  vested  in  the  people,  are  called 
citizens. 

Dimsions  of  the  Code. 

7.  This  Code  is  divided  into  two  Books. 

The  first  treats  of  the  relations  of  nations  and  of 
their  members  to  each  other,  except  as  they  are  modi- 
lied  by  a  state  of  war. 

The  second  treats  of  the  modifications  in  the  rela- 
tions of  nations  and  of  tlieir  members  to  each  other, 
produced  by  a  state  of  war. 

The  same. 

8.  The  First  Book  has  two  Divisions. 

The  first  Division,  entitled  Public  International 
Law,  contains  the  rules  respecting  the  relations  of 
nations  to  each  other  and  to  the  members  of  other 
nations. 

The  second,  entitled  Private  International  Law, 
contains  the  rules  respecting  the  relations  of  the  mem- 
bers of  a  nation  to  the  members  of  other  nations. 

The  same. 

9.  The  First  Division  of  the  First  Book  ha.s  four 
Parts. 

The  first  Part  concerns  the  relations  of  nations  to 
each  other. 

The  second  concerns  the  relations  of  a  nation  to 
the  persons  and  property  of  members  of  other  nations. 

The  third  contains  provisions  intended  solely  for 
the  mutual  convenience  of  nations  and  of  their  mem- 
bers. 

The  fourth  contains  provisions  intended  solely  for 
the  preservation  of  peace. 

The  same. 

10.  The  Second  Division  of  the  First  Book  has 
two  Pakts. 
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The  first  Part  defines  the  private  rights  of  persons,' 
as  aifected  by  the  relations  of  nations. 

The  second  regulates  the  administration  ofjustice- 
in  respect  thereto. 

'  PerliapB  this  sLould  be  nil  pnrsons  whatsoever ;  see  note  to  Article  1 . 

The  same. 

1i.  The  Second  Book  has  three  Divisions. 

The  first  Division  treats  of  belligerents  ; 

The  second  of  allies  ; 

The  third  of  neutrals. 
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BOOK   FIKST. 
PEACE. 


DIVISION   FIKST. 
PUBLIC  INTERNATIONAL  LAW. 


T     I,  Relations  of  Nations  TO  macu  oxmiR. 

II.  Relations  of  a  Nation  to  the  Pehsons  akd  Pro 

EETY  OP  THE  Members  op  other  NATioNa. 
Ill,  Unifohw  Rbguiations  for  MuTdal  Convenience. 

TV.   PliOTIBIONS  FOR  THE  PRESERVATION  OP  PEACE. 


PART  I. 

THE  RELATIONS  OF  NATIONS  TO  EACH  OTHER. 
Title    I.  Essenttat.  Rights. 

II.    ExTRA'TERRITOHIAL  ACTIOK. 

III.  Intbrcotjebe. 

IV.  Ihternational  Compacts. 
V.  Removal  of  Persons. 
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TITLE     I  . 

ESSENTIAL  RIGHTS  OF  NATIONS. 

Chapter     I,  Sovereignty. 
II.  Equality. 

III.  Perpetuity. 

IV,  Territory. 

V.  Property  and  Domain. 

Tile  right  of  a  nation  to  protect  its  members  13  not  separately  treated  ; 
because,it9ftutliority,  within  tlie  national  jurisdiction,  is  sufficiently  recog- 
nized by  Part  II. ;  wliile  the  rights  of  niembera  beyond  the  jurisdiction 
aa  defined  by  various  provisions  of  this  Code,  are  to  be  peacofullj'  enforced 
under  Part  IV. 


CHAPTER    I. 

SOVEREIGNTY. 

Article  13.  "  Sovereignty  "  defined. 

13.  Foreign  powers  not  entitled   to  act  w-itliin 

14.  Sovereignty,  how  vested. 

15.  Sovereign  or  chief  officer  not  subject  to  ctiier 

jurisdiction. 


12.  Every  nation  is  sovereign  within  its  own  jurisdic- 
tion ;  that  is  to  my,  it  ia,  of  right,  independent  of  all 
foreign  interference,  and  free  to  express  and  enforce 
its  will,  by  action  within  its  jurisdiction,  without  oppo- 
sition from  any  foreign  power. 

The  independence  and  liberty  thus  enjoyed  by  each 
nation  are  not  absolute,  but  are  limited  by  the  eciual 
freedom  and  independence  of  others,  by  the  provisions 
of  this  Code,  and  by  the  special  compacts  to  which  the 
nation  is  a  party. 

See  Zawrenee'g  Wheaton,  1^2 ;  tWUdman,  I^t.  Law,  47  ;1  PMll  Intern. 
Law,  164 ;  Lawrenee,  Com.  mir  Wheaton,  p.  161. 
Klnntschli  enumerates  the  following  rights  aa   included   in  the  sov- 


ereignty of  a  n 
1,  To  make  its  own  constitution ; 
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2.  To  logiBlate  independently  for  its  people  and  territory : 
li.  To  govern  and  administer  itself ; 

4.  To  clioose  its  own  officers ; 

5.  To  appoint  and  accredit  its  representatives  to  foreign  nationa. 

Fiore,  Nouv.  Dr.  Int.  (ch.  II.,  pt.  I.)  lays  strees  on  tlie  riglit  of  organiza- 
tion as  the  central  element  of  ioiernal  sovereignty,  and  tliis  is  tlie  Amer- 
ican doctrine. 

The  right  of  eelf-preservation  is  evidently  inherent  in  tliat  of  sover- 
eignty, but  it  eeemB  nnnecessory  to  define  it.  If  it  were  to  be  defined,  it 
miglit  perhaps  b«  in  such  a  mode  as  follows : 

Every  nation  has  the  right  of  self-preservation :  lo  be  made  effectual  with- 
in its  territorial  jurisdiction  by  any  means  which  its  sovereignty  can  exer- 
cise; and  beyond  its  jurisdiction,  by  such  means  as  are  consistent  with 
the  provisions  of  tliis  Code,  and  of  its  own  special  compacts.  Ortolan, 
Begles  Int.  et  Bipl.  de  la  Mer,  vol.  1,  p.  50, 

Ji'oreiffn  powers  not  entitled  to  act  within  a  nation. 

13.  No  nation  ia  bound  to  tolerate  the  performance, 
within  the  places  subject  to  its  exclusive  jurisdiction, 
as  defined  by  Title  III.,  of  any  act,  official  or  unofficial, 
of  any  other  nation,  except  such  as  are  provided  for 
by  this  Code,  or  by  special  compact, 

BianUcMi,  Br.  Int.  Cod.,  %  69. 

Bovereignty,  Tiow  tested. 

14.  The  sovereignty  of  a  nation  may  be  vested  in  one 
or  naore  persons,  or  in  the  whole  people,  according  as 
its  law  may  direct. 

Sovereign  or  cTiirf  officer  not  subject  to  other  juris- 
diction. 

15.  The  sovereign  or  chief  executive  officer  of  a  na- 
tion is  never  subject  to  the  juriadiction  pf  any  other 
nation,  either  in  his  person  or  property,'  except  as 
follows : 

1.  To  the  same  extent  with  his  natdon  in  its  collective 
capacity ;  and, 

2.  In  his  private  capacity,  to  that  of  any  nation  of 
which  he  is  a  member." 

'3  PhiU.  Intern.  Law,  130;  Wadaworth  c.  Queen  of  Spain,  17  Q.  B. 
Sep.,  171. 
'Brunswick  r.  Hanover,  6  Beavan's  Bcp.,  1. 
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CHAPTER   II. 


Equality  in  rights  and  rank. 

16.  All  nations  are  equal  in  rights.'  No  distinction 
in  rank  between  them  is  permitted.' 

■  1  Kmt'i  Com.,  21 ;  Klvber,  Broil  de>  Gem,  §  89. 

'  As  to  the  esisting  diBtinctions  which  it  is  proposed  to  abrogate  as  mat- 
ter of  right  by  this  rule,  see  Bluntsehli,  %%  8i-98  ;  OrMan,  Regies  Int.  et 
JHpl.  de  la  Mer;  More,  Nomj.  Br.  Int.,  vol.  1,  p.  378. 

National  emblems. 

17.  No  nation  has  a  right  to  appropriate  the  em- 
blems, title,  coat  of  arms,  flag,  signals,  or  uniform,  in 
use  and  previously  appropriated  by  another  nation. 

BlunUcIdi,  S  83. 


CHAPTER   III. 

PERPETUITY. 

Article  18,  Diminution  of  territory  or  population. 

19.  Cliange  in  form  of  government  or  in  dynasty. 
Sfl.  Anarchy. 

21.  Douhle  crown. 

22.  Annexation  of  one  nation  to  another. 

S3.  Cession  or  other  annexation  of  part  of  territory. 

24.  Division  of  a  nation, 

35,  Apportionment  of  property. 

26.  Apportionment  of  dehts. 

Diminution  of  territory  or  population. 
18.  Diminution  of  the  territory  or  population  of  a 
nation  does  not  affect  its  existence,  so  long  as  its  people 
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have  a  territory  and  goyernment,  sucli  as  is  described 
in  article  2.  Nor  does  it  affect  the  rights  and  obliga- 
tions of  the  nation  in  respect  to  other  nations  and  their 
members,  except  so  far  as  such  rights  or  obligations 
are  necessarily  dependent  on  the  territory  or  popula- 
tion lost. 
Suggested  liy  BlunMili,  Dr.  Int.  Cod.,  §§  47-50. 

Change  inform  of  government  or  in  dynasty. 

19.  A  change  in  the  form  of  its  government,  or  in  its 
dynasty,  does  not  affect  the  contintiity  of  existence  of 
a  nation,  or  its  property,  nor  does  it  affect  its  rights  or 
obligations  in  respect  to  other  nations  or  their  members, ' 
except  so  far  as  such  rights  or  obligations  are  neces- 
sarily dependent  on  the  continuance  of  the  old  form  of 
government"  or  dynasty. 

Laierence'i  Wheaton,  39, 53 ;  H'dleek'i  Int.  Law,  p.  77 ;  1  WMman'g  Int. 
Law,  68 ;  1  PhSl.  Int.  Law,  148 ;  1  Kent'*  Com,.,  35.  And  see  BlunteeUi, 
%%  39-45 ;  and  King  of  Two  Sicilies  u.  WDlcos,  1  &,nwn^  Eep.,  {If.  8.,) 
801. 

'  This  mle  is  especially  important  ia  ita  application  to  national  debts. 
Tiie  only  questions  of  real  difficulty,  arising  under  the  general  rule,  are 
those  which  spring  out  ol  insurrections.  These  wCl  be  treated  in  the 
second  Book. 

The  King  of  tlio  Two  Sicilies  v.  Willcox,  1  SimoTis'  Sep.,  (JV.  8.,)  301, 
establishes  the  principle  that  where  a  de  facto  government  has,  as  sucli, 
obtained  poBsession  of  property,  the  government  which  displaces  it  suc- 
ceeds to  all  its  rights. 

'For  instance,  a  compact  between  two  republics  to  protect  each  other 
in  a  rfipnblican  form  of  government,  would  be  terminated  by  the  final 
establishment  of  a  monarchy  in  one  or  both. 

Anarchy. 

20.  A  temporary  condition  of  anarchy  does  not  affect 
the  continuity  of  existence  of  a  nation. 

Biuntgekli,  §  19.  As  to  the  effect  of  a  Teatoration  upon'  the  acts  of  the 
revolutionary  government,  see  id.,  §§  44, 45 ;  iawreniw's  Com.sitrWheaton, 
p.  214,  &c. 

Double  crown. 

2i.  When  one  nation  chooses,  or  receives  by  suc- 
cession, as  its  sovereign,  the  sovereign  of  another  na- 
tion, it  does  not  thereby  lose  its  independent  existence, 
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or  its  separate  relations  with  other  nations,  nnlesa  it  be 
so  provided  by  the  terras  of  nnion. 
Bluntsddi,  g|  51,  75. 

Annexation  of  one  nation  to  another. 

22.  Where  one  nation  is  annexed  to  another,  so  as  to 
form  a  part  thereof,  the  latter,  by  the  act  of  annexa- 
tion, acquires  all  the  rights  and  becomes  bound  to  fulfill 
all  the  obligations  of  the  former. 

This  obligation  was  fully  recognized  by  the  new  kingdom  of  Italy, 
□pon  annexing  a  number  of  States  to  Piedmont.  Such,  also,  liaa  been 
tlie  univeraal  practice  where  entire  States  have  been  annexed  by  conquest. 
The  United  States  of  America,  on  annexing  the  li«public  of  Texas  in 
1845,  with  the  consent  of  the  latter,  disclaimed  all  liability  for  the  Texan 
debt.  (See  Lawrence,  Com.  swi-  Wlieaton,  p.  211.)  The  question  never 
arose  in  any  diplomatic  negotiation ;  bnt  the  claims  of  the  creditors  of 
Texas  were  felt  to  be  bo  strong  that  the  United  States  eventually  provided 
means  for  their  payment,  (September,  1850;  5  U.  8.  Stat,  at  Large,  797; 
10  Id.,  617,)  ivithont  acknowledging  any  liability,  but  aa  part  of  an  agree- 
ment by  which  Texas  renounced  its  clMnis  Xo  certain  boundaries. 

As  to  the  effect  of  treaty  stipulations,  see  Lamrence,  Com.  mr  Wheaton, 
p.  810. 

Cession  or  other  annexation  of  part  of  territory. 

23.  Where  part  of  the  territory  of  one  nation  is 
annexed,  by  cession  or  otherwise,  to  the  territory  of 
another  nation,  the  latter  nation,  by  the  act  of  annexa- 
tion, acquires  all  the  rights  and  becomes  bound  to  fulfill 
all  the  obligations  which  pertained  to  the  former  na- 
tion, in  respect  of  the  territory  acquired  and  its  inhab- 
itants and  the  property  therein,'  but  no  others.' 

'  See  note  to  laat  article ;  BhinUehU,  §  47. 
'  Id.,  %  48. 

Division  of  a  nation. 

24.  Where  a  nation  is,  from  any  cause,  divided  into 
two  or  more,  each  portion,  by  the  act  of  division,  ac- 
quires all  the  rights,  and  becomes  bound  to  fulfill  all 
the  obligations,  which  pertained  to  the  original  nation, 
in  respect  of  the  territory  in  which  such  portion  is 
situated,  or  in  respect  of  its  inhabitants,  and  the 
properi;y  therein. 
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And  except  as  otherwise  provided  in  the  three  fol- 
lowing articles,  all  other  divisible  rights  and  obligations 
must  be  so  apportioned  that  each  portion  of  the  divided 
nation  shall  have  that  share  which  it  would  have  had 
without  the  division ;  and,  until  such  apportionment, 
the  whole  of  such  rights  and  obligations  adhere  to  each 
portion  in  common  with  the  other  portion  or  portions. 

See  1  PhM.  Int.  Lain,  137 ;  Salkck,  78 ;  1  Eeid'a  Com.,  S5,  36  ;  Terret  e. 
Taylor,  8  Granch'a  U.  8.  Supreme  Ct.  Reports,  SO ;  BhmtschU,  %  49. 

Apportionment  of  property. 

25.  Where  a  nation  is,  from  any  cause,  divided  into 
two  or  more,  its  property  is  to  be  apportioned  as  fol- 
lows, unless  otherwise  agreed : 

1,  Immovables,  appropriated  to  public  use,  such  as 
public  buildings  and  establishments,  and.  charitable 
and  rel^ions  honsee,  pass  to  the  portion  of  the  nation 
holding  the  territory  in  which  they  are  situated  ;  and 
such  portion  is  not  bound  to  ma.ke  compensation  to  the 
other  therefor,  except  where  the  property  served  the 
uses  of  the  population  of  the  other,  and  thej'  incur  new 
expenses  to  supply  its  loss. 

3.  Ships  of  war,  arms,  equipments  and  munitions, 
military  and  naval,  must  be  divided  in  proportion  to 
the  population. 

3.  Public  lands,  other  than  those  provided  for  by  sub- 
division 1  of  this  article,  the  public  funds,  and  in  gen- 
eral, such  national  property  as  serves  only  indirectly  the 
objects  of  public  utility,  form  a  common  fund,  which 
must  be  divided  in  proportion  to  the  population,  with 
this  qualification,  that  immovables  must  always  be  ap- 
propriated to  the  portion  in  whose  territory  they  are 
situated,  and  their  value  considered  in  the  partition. 

See  Blunfgddi,  |§  56-58. 

Apportionment  of  debts. 

26.  Where  a  nation  is,  from  any  cause,  divided  into 
two  or  more,  each  portion  has  the  right  to  have  the 
debts  of  the  original  nation  provided  for  from  the  prop- 
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erty  of  the  original  nation  ;  and  debts  not  so  provided 
for  must  be  apportioned  in  proportion  to  the  revenues 
raised  in  the  different  portions  of  the  territory. 

SlutUsfftU  {%  59)inakea  tlie  delrts  secured  by  mortgnge  or  hypotliecatlon 
ot  immovables  rest  on  that  portion  of  tlie  naijon  which  takes  tlie  immov- 
ables. We  suggest,  as  a,  feirer  rule,  that  the  common  debts  1)0  first  pro- 
vided for  out  of  the  common  property. 


CHAPTER   IV. 

TERIilTORT. 

AKTiCLiD37.  "  Territory"  defined, 

28.  Boandaiy  by  the  sea. 

29.  Adjacent  ielandB. 

30.  Boundary  by  a  stream  or  chnimel. 
31,  33.  Boundary  by  inland  Inkes,  &e. 

33.  Wildeniess. 

84.  Power  to  determine  boundaries. 

35.  Exception. 

36.  Injuring  boundaries,  marks  or  monuments. 

37.  LoSB  of  territory,  and  acquisition  of  territory. 

38.  Acquisition  by  occupation. 
39, 40.  Estent  of  occupancy. 
41-43.  Accretion. 

44.  Beclaiming  land  washed  away. 

45.  Ownership  of  islands. 

46.  Clianges  of  stream. 

47.  Transfer  or  cession, 

48.  Conquest. 

'*  Territory''''  defined. 

27.  The  territory  of  a  nation  is  the  land  and  water 
which  it  posaessea,  or  has  a  present  right  to  possess,  as 
defined  and  limited  by  actual  and  peaceful  occupa- 
tion, by  special  compact,  or  by  the  provisions  of  this 
Code. 

Torritorj-  is  here  used  In  the  sense  o(  sovereignty  and  jurisdiction,  and 
not  in  the  sense  of  property;  and  therefore  it  is  limited  by  occupation. 
OrttMn  {Beglea  Int.  et  Btpl  de  la  Mer,)  distinguishes  between :  (1 ,)  Ports 
BJid  Boadsteads;  (3,)  Galls  and  Bays;  (3,)  Straits  and  closed  Seas;  (mers 
eaclaves ;}  and  (4,)  Parts  of  the  Sea  adjacent  to  the  coasts  witliin  a  certain 
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distance.  In  respect  of  the  first,  lie  saj'S  a  nation  has  a  right  of  property, 
and  may  declare  them,  closed,  treating,  however,  all  nations  alike.  The 
same  rule  lie  applies  also  to  gulfs,  &c.,  the  moutlia  of  which  are  not  more 
than  donble  cannon-ahot  across,  or  are  protected  by  forts  or  islands.  But 
this  principle  seems  to  extend  to  the  waters  bordering  the  coast ;  and  no 
distinction  is  therefore  recogttlaed  in  the  abore  article  and  article  51. 

Ihiring  the  Franco-Prussian  war,  (1870,)  the  American  govetninont  ob- 
jected to  the  hovering  of  armed  vessels  off  the  coaat,  awaiting  the  exit 
from  American  ports  of  merchant  vessels  ot  the  enemy. 

The  qaaai-terrltorial  jurisdiction  over  land  and  water  within  tho  linea 
of  an  army  or  Heet,  beyond  the  ordinary  territorial  limits,  is  i)rovid(;d  f<jr 
in  Title  VIII.,  on  NatiobaI;  Jdkibdiction. 

Boundary  hy  the  sea. 

28.  The  limits  of  national  territory,  bounded  by  the 
sea,  extend  to  the  distance  of  three  marine  leagues'  out- 
waM  from  the  line  of  low- water  mark  ;  and  where  bays, 
straits,  sounds,  or  arms  of  the  sea,'  are  inclosed  by 
headlands  not  more  than  six  leagues  apart,"  such  limits 
extend  three  leagues  outward  from  a  line  drawn  be- 
tween the  two  headlands. 

'  Inasmuch  as  cannon  shot  can  now  be  sent  more  than  two  leagues, 
it  seoms  desirable  to  extend  the  territorial  limits  of  nations  accord- 
ingly. The  ground  of  the  rule  is,  the  margin  of  tlie  sea  within  reach 
of  the  land  forces,  or  from  which  the  land  can  be  assailed. 

*  Mahler  «.  Transportation  Company,  35  New  York  Sep.,  3S3 ;  inw- 
rence'sWh£'iton,p.SW;  VatteFsLavi  <^f  Ifatiotis,KO;  BautefeuSle,  Droit 
dB$  Nations  Nentrei,  (3nd  ed.,)  89.  See  Church  c.  Hubbart,  3  CraneA  U.  S. 
Sup.  (S.itep.,  187,335.  Sft<w(«'AK(§  303)  says  that  where  the  sea  boundaries 
of  adjacent  nations  overlie  eadi  other,  each  nation  is  bound  to  respect  the 
sovereignty  of  the  other  on  the  common  area ;  but  such  cases  will  be  pro- 
vided for  by  articles  30,  31  and  33. 

'  It  is  believed  that  no  definite  rule  lias  heretofore  been  laid  down  on 
thispoint.  SeelTaiteek'sIrtl.Law.-p.lSS;  Liiwre7U^e'sWA4atoii.\>.S22.  The 
distance  between  the  lieadlands  of  Delaware  Bay  is  about  fifteen  miles. 

Adjacent  islands. 

29.  Islands  in  the  sea,  beyond  the  distance  specilied 
in  the  last  article,  are  presumed  to  be  part  of  the  terri- 
tory of  the  nation  possessing  the  adjacent  main  land. 

IlaUeak,  p.  131,  %  15.  The  limit  of  distance  seems  to  bo  necessarily 
indefinite.  Islands  newly  formed  bj'  accretion  are  provided  for  bj'  ar- 
ticles 41  and  4d. 
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Boundary  hy  a  stream  or  channel. 

30.  The  limits  of  national  territory,  boutided  by  a 
river,  or  other  stream,  or  by  a  strait,  sound,  or  arm  of 
the  sea,  the  other  shore  of  which  is  the  territory  of  an- 
other nation,  extend  outward  to  a  point  equidistant 
from  the  territory  of  the  nation  occupying  the  opposite 
shore  ;  or  if  there  be  a  stream  or  navigable  channel,  to 
the  thread  of  the  stream,  that  is  to  say,  to  the  mid- 
channel  ;  or,  if  there  be  several  channels,  to  the  middle 
of  the  principal  one. 

"  Thalweg."    BluntseMi,  §  398.    Peench  treaties. 

The  right  to  the  use  of  the  whole  river  or  bay,  for  navigation,  &c.,  is 
uevertheleHs  an  easement  or  servitude  common  to  hotli  nations.  Thfi 
Fame,  3  Mamn's  U.  8.  CircuU  Gt.  Beportt,  147. 

Boundary  hy  inland  lalce,  <&c. 

31.  The  limits  of  national  territory,  bounded  by  a 
lake,  or  other  inland  water,  not  being  a  stream,  extend 
outward  to  a  straight  line  drawn  from  the  points  at 
which  such  territory  touches  the  land  of  other  nations 
on  the  shore,  at  low-water  mark ;  except  where  such 
line  would  fall  within  less  than  three  marine  leagues  of 
the  shore  of  another  nation. 

77ie  same. 

32.  Where  the  line  mentioned  m  the  last  article 
would  fall  within  leas  than  three  marine  leagues  of  the 
shore  of  another  nation,  at  low-water  mark,  it  must  so 
deflect  as  to  run  that  distance  from  such  shore,  unless 
the  distance  between  the  opposite  shores  is  less  than  slx 
marine  leagues,  in  which  case  the  boundary  line  runs 
equidistant  from  the  two  shores. 

Wilderness. 

33.  "Where  two  nations  have  settled  upon  the  same 
continent  without  intervening  settlements,  and  no  large 
stream  or  body  of  water,  or  range  of  mountains  inter- 
venes between  their  settlements,  the  boundary  between 
them  is  presumed  to  be  equidistant  from  the  nearest 
settlements  ;  but,  where  there  is  such  water  or  moun- 
tain range,  the  one  which  is  most  nearly  equidistant 
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from  such  settlements  is  presumed  to  be  the  bound- 
ary. 

1  Phill.  Intern.  Law.  351-354.    See  BluntKeM,  %  307, 

Power  to  determine  boundaHes. 

34.  Coterminous  nations  have  jurisdiction  jointly  to 
determine  and  establish  the  boundaries  between  their 
respective  territories  ;'  and  it  is  their  duty  to  do  so,  and 
to  mark  the  same  clearly." 

1  Poole  V.  Fleeger,  11  Petm'  U.  8.  Swp.  Ot.  Bfip.,  185  ;  Latimer  v.  Poteet, 
14  Id.,  4. 


Exception. 

35.  The  foregoing  provisions  as  to  boundaries  do  not 
apply  where  the  boundary  is  otherwise  defined  by 
special  compact.' 

'  A  boundary  ajcreed  upon  by  tlie  collecfora  of  revenue  cannot  lie  re- 
garded as  valid.    The  Fame,  3  Mason's  U.  B.  Oirei.  Ot.  Bep.,  147. 

Injiirivo  hound'irieSy  marlcs,  or  monuments. 

36.  Willfully  removing,  concealing,  injuring  or  felsi- 
fying  any  monument,  mark  or  sign,  made  or  adopted 
by  the  concurrence  of  two  or  more  nations  for  indicat- 
ing a  boundary  between  them,  is  a  public  offense. 

Tlie  l^gulations  between  France  and  the  Grand  Duchy  of  Luxembourg, 
Oct.  15. 1853,  for  preservation  of  boundary  marks,  (6  De  Ctercq,  386.  Art. 
XL,)  provides :  that,  offenders  are  to  bft  prosecuted  and  judged  according 
to  the  law  of  the  Statt)  in  which  they  are  found ;  and  that,  for  this  pnr- 
pose,  proceedings  had  in  either  State  shall,  as  far  as  necessary,  have 
equally  "fin  en  justice"  in  the  other. 

Zoss  of  territory,  and  acquisition  of  territory/. 

37.  A  nation  may  lose  territory : 

1.  By  abandonment ; 
9.  By  destruction ; 

3.  By  transfer ;  or, 

4.  By  conquest. 

A  nation  may,  acquire  territory : 

1.  By  occupation; 

2.  By  accession  ; 

3.  By  transfer ;  or, 

4.  By  conquest. 
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No  provision  is  made  for  devise  or  saccession  after  death,  inasmucli  as 
the  devise  of  a  crown  cannot  Ihj  deemed  to  destroy  the  identity  of  tie 
State ;  and  the  power  of  a  monarch  to  alienate  any  part  of  the  national 
territory  by  will  should  not  be  admitted. 

Acquisition  hy  occupation- 

38.  Territory  can  be  acquired,  by  occupation,  in  tbe 
following  cases  only : 

1.  When  it  was  previously  unoccupied  by  any  other 
han  a  savage  nation  ; 

3.  When  the  nation  which  previously  occupied  it  has, 
■without  ceding  it,  renounced  the  sovereignty  which  it 
exercised  over  it,  either  expressly,  or  by  abandoning 
the  territory ;  or, 

3.  When  the  inhabitants  of  the  territory  overthrow 
their  government  and  freely  join  themselves  to  the  oc- 
cupying nation. 

Extent  of  occupancy. 

39.  Occupancy  of  any  part  of  an  island  uninhabited 
or  inhabited  only  by  savages,  is  presumed  to  be  an  oc- 
cupancy of  the  whole. 

The  same. 

40.  A  nation  is  presumed  to  occupy  all  territory 
within  the  limits  over  which  it  maintains  an  effective 
control ;  and  such  presumption  is  conclusive,  unless  it 
appears  that  some  other  nation  actually  occupies  a  por- 
tion of  such  territory. 

Accretion. 

41.  Land  formed  in  the  sea  by  accretion  belongs  to 
the  nation  whose  territory  is  nearest. 

1  Phill.  Int.  Law,  357 ;  The  Anna,  5  Bobinson's  Ailm.  Sep.,  333 ;  Blunt- 
se/di,  %  295,  note. 

The  same. 

42.  When  land  is  formed  on  the  shore  from  natural 

causes  and  by  imperceptible  degrees,  the  boundary 
between  the  nation  owning  it  and  the  nations  owning 
other  parts  of  the  shore  is  modified  so  as  to  conform  to 
the  change  in  tlie  shore, 
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This  and  the  two  following  aHicles  are  ausgested  by  the  Code  Napo- 
leon, Liv.  II.,  Tit.  II.,  Alt.  556-359 ;  and  Oi^U  Code  reported  for  Jfew  Yttric, 
§§443-448. 

The  smtie. 

43.  When  land  is  formed  on  the  shore  from  artificial 

causes  or  by  perceptible  degrees,  the  boundary  between 
the  adjoining  nations  is  not  changed  thereby. 

Meclaiming  land  washedaway. 

44.  If  a  considerable  and  distinguishable  part  of  the 
shore  is  carried  away  by  the  water,  to  a  pla  e  within 
the  boundaiies  of  another  nation,  the  nation  owning  it 
while  attached  to  the  shore  may  reclaim  it  within  one 
year,  if  it  can  be  restored  to  the  territory  of  the  nation 
so  claiming  it ;  but  until  it  is  so  restored  it  must  be 
deemed  to  be  part  of  the  territory  witiiin  which  it  is 
situated. 

Ownership  of  islands. 

45.  An  island,  formed  from  natural  causes  in  any 
water  other  than  the  sea,  belongs  to  the  nation  within 
whose  boundary  it  is  formed  ;  or,  if  it  is  formed  upon 
the  boundary  of  two  or  more  nations,  each  nation 
owns  so  mncli  of  the  island  as  lies  within  its  original 
boundary. 

Compare  Btuntsehli,  |  295, 

Changes  <^  streain. 

46.  If  a  stream  which  constitutes  the  boundary  be- 
tween two  or  more  nations  forms  a  new  course,  aban- 
doning its  ancient  bed,  from  natural  causes,  and  by  im- 
perceptible degrees,  the  boundary  follows  the  center 
of  the  stream,  as  defined  in  article  30;  but  in  other 
cases  the  boundary  remains  in  the  center  of  the  an- 
cient bed. 

1  PMi.  Int.  Law,  258, 259 ;  BluntsahU,  %  309. 

Transfer  or  cession. 

47.  Territory  can  be  acquired  by  transfer  or  cession, 
upon  the  agreement  of  the  nations  whose  sovereignty 
is  affected  by  the  transaction. 
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Acquisition  by  transfer  or  cession  is  imperfect,  until 
possession  is  taken  by  tlie  nation  receiving  the  transfer. 

Compare  Blantsehli,  §g  382,  398.  He  adds,  that  to  mate  a  cession  valid, 
the  inhabitants  of  the  ceded  territory  must  recognize  the  ceesion,  and  have 
the  enjoyment  of  their  political  aights  under  the  nation  receiving  the 
transfer. 

Conquest. 

48.  Conquest  includes  any  mode  of  obtaining  pos- 
session of  territory  against  the  will  of  tbe  power  by 
wliicli  it  was  previously  occupied. 

Acquisition  by  conquest  becomes  complete  by  the 
continuance  of  peaceful  possession. 

See  Sluntsehli,  §  290. 


CHAPTER  Y. 

PROPERTY  AND  DOMAIN. 

Article  49.  Capacity  to  have  property, 

50.  Eminent  domain. 

51.  Internal  domain. 
53.  Prescription. 

Capaeitp  to  ham  property. 

49.  Subject  to  its  constitution  and  laws,'  a  nation  has 
capacity  to  acquire,  hold  and  dispose  of : 

1,  Property'  not  within  the  territorial  limits  of  any 
other  nation  ;  and, 

3.  With  the  consent  of  any  other  nation,  property 
within  the  territorial  limits  of  such  other  nation. 

'  The  capacity  to  acqaire  real  property  may  be  limited  or  regulated  by 
the  organic  law. 

5  The  property  of  a  nation  is  of  two  kinds  : 

Ist.  Public  property  or  public  domain ;  that  is,  that  faind  which  tho 
government  holds  as  a  mere  trnstee  for  the  ase  of  the  public  ;  such  as 
navigable  riverB,  Ixighways,  &c. ;  and, 

3nd.  Private  domain,  or  domain  of  the  State  ;  that  is,  those  things  in 
which  the  nation  has  the  same  al»olute  property  as  an  individual  would 
have  in  like  cases.    HaUeak,  p.  133. 
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Eminent  domain. 

50.  The  power  of  a  nation,  by  virtue  of  eminent  do- 
main, to  take,  or  suspend  the  use  of, '  property  within 
its  territorial  limits,  for  the  public  use,  safety  or  wel- 
fere,  extends  to  tlie  property  of  foreign  persons,  states 
and  nations. 

Adequate  compensation^  must  be' made  therefor,  and, 
except  in  cases  of  immediate  necessity,  at  the  time  of 
the  interference, 

'  By  Beveml  treaties,  the  property  of  a,  foreigner  cannot  be  taken,  or  his 
use  thereof  impeded  or  impaired  by  public  authority,  witliout  adequate 
compensation  for  the  interference. 
Treaty  Ijetween  France  and 

Honduras,  February  33, 1856,  Art.  VII.,  7  D6  GUixq,  p.  10. 

New  Grenada,    May  15, 1856,  "      VI.,  7  7(Z.,  103. 

Nicaragua,  April  11, 1859,  "     VII.,  7  M.,  586. 

Pern,  March  0,  1861,  "        V.,  8  Id.,  1S3. 

Treaty  between  the  United  States  and 

Bolivia,  May  IS,  1858,  Art.  III.,  13  U.  8.  Stat,  at  L.,  1003. 
Nicaragua,  June  31,  186T,  "  IX.,  Ibid.,  {2V.,)59. 
Tlie  detention  of  a.  vessel  in  port  by  thte  President  of  tlie  United  States, 
under  the  Act  of  Congreea,  April  30, 1818,  (3  JI.  8.  Stat,  at  L.,  447,)  was 
held  not  a  taking  and  use  of  private  property  for  public  purposes,  within 
the  meaning  of  the  Constitution ;  but  an  arrest  by  due  process  of  law. 
Court  of  Claims,  1866,  Graham  n.  United  States,  3  Couit  of  Otaims  Sep., 
Nott  &  M.,  337.  Some  of  the  treaties  expressly  require  compensation  in 
case  of  embargo,  &c. ;  and  the  article,  above,  is  accordingly  extended  to 
interferences  with  the  use  of  property. 

'  Articles  condemned  for  violation  of  law,  or  because  of  adaptation  to 
illegal  uses, — e.  g.,  burglars'  tools,  obscene  publications,  &c,, — are  not  tii 
be  regarded  as  property  within  such  a  rule  as  this. 

Internal  domain. 

51.  As  against  otber  nations,  a  nation  is  presumed 
to  be  the  owner  of  all  public,  and  all  unappropriated, 
property  within  its  limits,'  and  has  a  right  to  forbid  any 
other  nation  from  owning  or  holding  any  property 
within  its  territorial  limits,  except  as  otherwise  pro- 
vided in  this  Code,'  or  by  special  compact. 

'  See  Fiori,  Nmiv.  Dr.  Int.,  vol.  1,  Lib.  3,  chs.  1, 2 ;  Lavsrenee'a  Whmton, 
p.  303,  g  3. 
«  See  Cliapter  VI..  on  Navigation. 
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Prescription. 

52.  The  unintemipted  possession  of  territory  or  otlier 
property  for  fifty  years  by  a  nation,  excludes  the  claim 
of  every  other  nation. 

Prescription  is  applicable  to  tlie  title  to  national  property.  Kliode 
Island  SI.  Massachusetts,  4  Uoinard's  W.  8.  Sup.  Ot.  Bep.,  639 ;  Lawrence'^ 
Wkeatm,  p.  303,  §  4. 

Viatel  suggestB  the  propriety  of  fixing  l>y  agreement  of  nations  ft  defi- 
nite rule  as  to  the  number  of  years  necessary  t«  found  a  prescription. 
Lav;  oflfadcm,  B.  2,  c.  11,  §  151. 

PhUUmore  questions  the  expediency  and  the  possibility  of  so  doing. 
Int.  Lain,  Vol.  1,  p.  273,  note  r. 

Compaie  Dana's  Wheaten,  %  164,  note  101. 
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TITLE    II. 

EXTEA-TEBBITORIAL  ACTION. 

Chapter  ¥I.  Navigation. 
VII.  Discovery. 

VIII.  Exploration  and  Colonization, 
IX,  Fislieriea. 
X,  Piracy. 


CHAPTER  YI. 

NAVIGATION. 

Akticie  53.  Freeilom  of  tlio  "  iiigh  aeas." 

54  Navigation  of  the  higH  Heaa  and  other  waters, 

55.  Rivers  commumcating  willi  the  sea. 

56.  Inland  waters. 

57.  Menacing  aTmaments. 

58.  Military  jKirta. 

59.  Public  vesaela  may  refit  in  port. 

60.  RpHfrictlons. 

61.  False  colors  and  signals. 
63.  Bjglit  of  approach. 

63.  "  Visitation"  defined. 

64.  Right  of  visitation. 

65.  Visitation  on  the  high  seas. 

67.  Salutps. 

68.  Searches  forbidden. 

69.  Flag  and  documents. 

Freedom  of  the  '■^Mgh  seas.^' 

53.  The  higli  seas  are  the  ocean,  and  all  connecting 
arms  and  bays  or  other  extensions  thereof,  not  within 
the  territorial  limits  of  any  nation  whatever. 

No  part  of  the  high  seas  is  the  subject  either  of  prop- 
erty, or  of  exclusive  jurisdiction,' 

I  Ortolan,  Biglefi  Int.  et  Dipt,  de  in,  Mei;  v,  1,  pp.  113, 130. 
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ITavigation  of  the  MgJt  seas  aTid  otJt&r  waters. 

54.  The  right  to  navigate  the  high  seas  and  all  other 
navigable  waters  not  within  the  territorial  limits  of  any 
nation  whatever,'  ia  common  to  aU  nations  and  their 
members  ;  and  except  as  provided  in  this  Code,  can  be 
abridged  or  renonnced  only  by  actual  consent.^ 

I  See  Ortolan,  above  cited :  and  Bluntsem,  %%  3lMr-307, 314, 316. 
^  1  PMU.  Int.  Law,  |  CLXXIV. ;  Heffter,  §  74.  p.  143. 
Doubted  by  HaaiefiiiiUe,  Droit  dee  Nations  Jfeulreg,  v.  1,  p.  322.     Aa  to 
tacit  coasent  arising  from  disuBe,  Bee  Laiorence's  Wheaton,  339-346,  §  10. 

Rivers  communicating  with  the  sea. 

55.  A  nation,  and  its  members,  through  the  terri- 
tory of  which  runs  a  navigable  river,  have  the  right 
to  navigate  tlie  river  to  and  from  the  high  seas,  even 
though  passing  through  the  territory  of  another  nation  ; 
subject,  however,  to  the  right  of  the  latter  nation  to 
make  necessary  or  reasonable  police  regulations  for  its 
own  peace  and  safety. 

Message  of  President  Grant  t«  the  Congress  of  tlie  United  States,  De- 
cember, 1870 ;  and  treaties  tbere  dted. 

Inland  waters. 

56.  The  right  to  navigate  inland  waters  not  commu- 
nicating with  the  ocean  by  a  natural  channel,  is  com- 
mon to  every  nation,  whose  territory  borders  thereon, 
and  to  its  members. 

Blurttseldi,  Droit  International  Codifii.  g  316 ;  1  PMU.  Int.  Law,  %  CCIV. 
See  provisions  as  to  Rights  op  Occupation,  in  the  articles  of  Section 
U.  of  CUapfer  XXV.,  entitled  Pebsonal  Rights  of  FoftEioNEits. 

Menacing  armaments. 

57.  A  nation  may  refuse  to  allow  menacing  arma- 
ments of  another  nation  to  enter  or  remain  witliin  its 
territorial  limits. 

Ortolan,  Reg.  Int.  et  Dipt,  de  la  Mer,  vol.  1,  pp.  143, 14.5. 
Some  treaties  lis  a  number  as  a  limit, — three,  four,  five,  or  six  ships  at 
a  time. 


58.  A  nation  may  refuse  to  allow  public  or  private 
ships  of  another  nation  to  enter  its  purely  military 
ports. 

Ortolan,  Reg.  Int.  et  Dip.  de  la-  Mer,  vol.  1,  p.  145. 
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Public  vessels  laay  refit  in  port. 

59.  Subject  to  the  last  two  articles,  public  sliips  of 
one  nation,  whether  armed  or  unarmed,  and  private 
ships,  may  enter,  remain  and  refit  in  any  port  of  an- 
other, which  is  open  to  the  commerce  of  any  nation 
whatever. 

Suggested  by  treaty  of  friendsliip,  commerce  and  navigation  between 
France  and  San  Salvador,  January  3. 1858,  Art.  XVII.,  7  De  Clercq,  362. 
Qualifications  in  the  caso  of  war  are  contained  in  Book  Second  of  this 
Code. 

liesfrictions. 

60.  The  right  of  navigation  must  be  exercised  subject 
to  the  regulations  for  avoiding  collisions,  usually  ob- 
served by  ships  where  it  is  exercised,'  and  those  pre- 
scribed by  Chapter  XXXII.,  entitled  Rules  of  Nav- 
igation. [Law  of  the  Road  at  Sea,]  and  subject  to 
such  reasonable  police  and  military  regulations  in  res- 
pect of  the  territorial  waters  of  another  nation,  as  the 
latter  may  prescribe,"  and  to  Chapter  X.,  relative  to 

PlEACY. 

'  BluntsiMi,  §g  330-339.  This  lias  been  lately  held  by  Judge  Blatch- 
ford,  American  Admiralty  Judge  in  Cth  District. 

See,  to  the  contrary,  the  Sasonia,  Ltishmgton's  Bep.,ili;  15  Moore's 
Prizy  Gounca  Sep.,  {N.  S..)  083. 

'  Sana's  Wkeaton,  |  180,  note  108.  The  practice  of  America  and  Eng- 
land authorizes  seizures  for  revenue  ofTensea,  etc.,  beyond  tliis  limit. 
1  Pmi  Int.  Lay>,  %  CXCVII. 

False  colors  and  signals. 

61.  The  displaying  of  false  colors,  or  the  making 
of  false  signals  by  a  ship,  vrith  intent  to  mislead  any 
ship,  public  or  private,  of  another  nation,  is  a  public 
offense. 

Ortolan,  Reg.  Int.  et  IHp.  de  la  Mer,  vol.  1,  p.  334. 

Might  of  approach. 

62.  A  ship,  whether  publi:!  or  private,  has  a  right  to 
approach  another  on  the  high  seas,  if  it  can,  and  to 
hail  or  speak  it,  and  to  require  it  to  show  its  colors ; 
the  approaching  ship  first  showing  its  own. 

Ortolan,  Reg,  Int.  et  Dip.  de  la,  Msr,  vol.  1,  p.  233,  &c. 
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"  Visitation''^  defined. 

63.  "  Viaitation  "  is  the  boarding  of  a  ship. 
Might  of  msitation. 

64.  No  ship  ia  subject  to  visitation  by  a  ship  of  an- 
other nation,'  except  in  the  following  casea  : 

1.  A  private  or  other  unarmed  ship  within  the  terri- 
torial limits  of  the  nation  by  whose  public  ship  the  vis- 
itation is  made  -^ 

2.  On  the  high  seas,  in  the  cases  provided  in  the  next 
article.^ 

'  Ortolan,  above  cited;  Flore,  Nown.  Dr.  Int.,  vol.  3,  p.  489,  &«.;  Hal- 
leek,  Int.  Law,  p.  gtIS,  §  1.     See  Lawrence's  Wheaton,  pt.  4,  ch.  3,  §  18. 

'  The  temtorial  limita  will  be  extended  by  article  38,  to  three  marine 
leagues ;  and  it  does  not  seem  necessary  to  recognize  the  right  of  pursuit 
beyond  that  distance. 

^  The  effect  of  these  rules  wiU  be  to  require  sliipa  to  show  their  true 
colnrs  at  soa,  and  to  allow  armed  ships  to  visit  in  case  of  a  breach  of  this 
rule,  confininst  the  vifiitation,  however,  to  the  purpose  of  ascertaining  the 
character  of  the  offender,  and  its  identity.  See  the  subject  discussed  in 
Ortolan,  Biglee  Int.  et  Dipl.  de  la  Mer,  vol.  1,  p.  333,  &c. 

Tisittttion  in  lime  of  War  is  provided  for  in  Book  Second. 

Visitation  on  the  high  seas. 

65.  If  a  private  or  other  unarmed  ship,  being  upon 
the  high  seas,  not  under  convoy  of  an  armed  ship  of 
its  nation,'  does  not  show  its  colors  in  response  to  an 
armed  ship  of  another  nation  duly  requiring  it,  or  if 
there  be  probable  cause  for  believing  that  it  shows  false 
colors  with  intent  to  mislead  an  armed  ship  of  another 
nation,  it  may  be  compelled  to  submit  to  visitation. 

'  The  presence  of  the  convoying  ship  is  ft  sufficient  assurance  of  nation- 
ality. WUdTnan,  Int.  Law,  vol.  2,  p.  121.  Perhaps  this  should  be  extended 
to  armed  ships  ;  and  if  so,  the  clause  as  to  convoy  will  be  omitted. 

Mode  of  tisitation. 

65.  In  the  case  of  a  visitation  upon  the  high  seas, 
the  visiting  ship  must  give  distinct  and  intelligible 
warning  of  its  visit.'  If  a  gun  be  tired,  warning  must 
first  be  given  by  a  blank  shot,  and  then,  after  reason- 
able opportunity  for  submission,  by  a  shot  ahead ;' 
and  no  more  force  must  be  used  than  is  necessary  to 
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ascertain  the  nationality  and  the  identity  of  the  offend- 
ing ship.' 

'  The  warning  may  be  by  hailing.     See  HaUeeh,  p.  fllO,  §  15. 
'  Ortolan,  Biglta  Int.  et  JXpl.  de  la  Mer,  vol.  1,  p.  253. 
'  Halleck,  p.  B06,  §  10. 

Salutes. 

67.  -An  armed  ship  entering  a  fortified  port  or  road- 
stead of  a  foreign  nation  must  salute  it,  and  must  be 
saluted  in  return.'  But  sliips  of  small  armament  may 
omit  the  salute,  communicating  the  reasons  to  the 
authorities  of  the  port.' 

Beyond  this,  a  salute  is  not  required  between  ships 
and  fortifications,  or  between  ships  themselves.' 

'  For  the  controvereiea  on  the  right  of  salute,  see  Ortolan,  vol,  1,  p.  316. 

The  only  safliciont  object  of  making  a  salute  obligatory  is  to  give  notice 
to  the  authorities  of  the  arrival  of  an  armed  foreign  ship. 

'  Guide  Pratigne  de^  Conaulats,  vol.  2,  p.  38. 

'  EoMeck  (p.  118,  §  39,)  says,  a  salufc  should  he  returned  gun  for  gun. 
To  refuse  an  exchange  of  salutes  is  regarded  as  evidenoe  of  a  want  of 
friendship  and  good  will,  which  j  ustifiea  the  other  party  in  asking'  ex- 
planations ;  but  it  cannot  in  ittielf  be  considered  an  ofFenee  oi  an  insult, 
sufficient  to  justify  hoatilitiea.    Jd.,  p.  110,  §  21. 

Searches  forbidden. 

68.  Subject  to  article  85,  a  ship  of  one  nation,  on  the 
high  seas,  is  not  subject  to  search  by  a  ship  of  another 
nation. 

Flag  and  docwments. 

69.  Every  ship  navigating  waters  beyond  the  terri- 
tory of  its  nation  is  bound  to  carry  the  flag  of  its  na- 
tion, and  to  have  on  board  documentary  evidence  of  its 
national  character.' 

The  documentary  evidence  of  the  character  of  a  pub- 
lic armed  ship  is  the  commission  of  its  commander,  or 
the  written  order  of  his  government. 

That  of  a  private  or  other  unarmed  ship  must  be  in 
the  form  prescribed  by  the  article  entitled  Contents  cf 
Passport,  in  Chapter  XX.,  entitled  Natiokal  Cuak- 
ACTEE  or  Shipping. 

He  CauchyBr.Mar. Int.,  vol,  1, p.  47  ;  BluntscMi,  §  326 ;  1  PhUl., §  CCIII. 
'  See   provisions    of    Chapter    XX.,    on    Nationai.    Cham.\cteb   op 
Shipping. 
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CHAPTER  VII. 

DISCOVERY. 

Article  70,  Right  of  discovory. 

71.  Authority. 

72.  Ratificatiaa. 

73.  Bight  of  possession. 

74.  Its  exercise,  liow  manifested. 

75.  Limits  of  continental  discovery. 

76.  Ahandonment  of  right  of  possession. 

Right  of  discovery. 

70.  Every  nation  lias  the  right  to  search  for  new  ter- 
ritory. 

Authority, 

71.  Authority  to  search  for  new  territory  which  shall 
inure  to  the  benefit  of  a  nation,  may  be  conferred  by  it 
on  the  members  of  any  nation  whatever,  by  a  previous 
authorization  or  by  subsequent  ratification.'  Without 
such  authority,  a  discovery  made  even  by  a  member  of 
the  nation  confers  no  right  upon  it, 

'  Hegter,  %  70,  subd.  III.,  p.  143,  and  note  4. 

'  A  contrary  doctrine  lias  Ijeen  contended  for  by  tlie  United  States,  but 
without  sufficient  ground.  1  PMl  Int.  Law,  §  CCXXXV.,  p.  350 ;  nefter 
%  70,  Bubd.  III.,  p.  143,  and  note  4 ;  Blumtecm,  %  379. 

Ratification. 

72.  A  discovery  not  previously  authorized  by  the 
nation  cannot  be  subsequently  ratified  by  it,  to  the 
prejudice  of  any  other  nation,  without  the  consent  of 
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See.  Johnson  v.  Mcliit«ali,8  Wheaton'e  IT,  S.  Sup.  Ct.  Bep.,543;  Worces- 
ter V.  Georgia,  6  Fet&r^  U.  8.  Sup.  Ct.  Rep.,  515 ;  3  KenVa  Com,.,  378 ;  1  Id., 
178,  and  note. 

The  individual  discoverer  lias  a  prior  riglit,  as  against  other  individaals, 
aaXj  to  so  mnch  of  the  soil  as  he  actually  occupies  and  nses.  American 
Guano  Company  v.  Unit«d  States  Goano  Company,  44  Barbovfs  Rep., 
(ilTewrwA,)  33. 

Its  exercise,  how  manifested. 

74.  The  intent  to  exercise  the  right  of  possession 
can  be  manifested  only  by  an  actual  beneficial  occu- 
pation. 

1  PhiU.  Lit.  Law,  %  CCXLVIII. ;  BlantscJili,  %  378. 

Limits  of  continental  discovery. 

75.  II'  the  discovered  territory  is  a  continental  sea- 
coast,  or  any  part  of  it,  possession  thereof  is  deemed 
to  extend  into  the  interior,  to  the  sources  of  the  rivers 
emptying  within  the  discovered  coast,  to  all  their 
branches,  and  the  territory  watered  by  them. 

5  Amei^aih  Stats  Papers,  337-339.    See  to  the  contrary,  Bluntschli, 

Abandonment  of  right  of  possession. 

76.  The  right  of  possession  is  deemed  abandoned 
when  the  intent  to  exercise  it  is  not  manifested  within 
twenty -five  years  after  the  discovery. 
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CHAPTER  VIII. 

EXPLORATION  AND  COLONIZATION. 

Article  77.  Riglit  of  exploring  and  coloniaing. 
78.  Exception. 
70.  Riglit  of  pre-emption. 

t  of  eayploring  and  colonizing. 
77.  A  nation  has  for  itself  and  each  of  its  members 
the  right  to  explore  and  colonize  any  territory  not 
within  tlie  territorial  limits  of  a  civilized  nation. 

"  when  EDgliBhnieii  eBtabiisli  ihemaelves  in  an  iminlmbitcd  or  bai- 
"barous, country,  tliey  carry  Witt  them  not  only  the  laws  but  the  aover- 
"eignty  of  their  own  State,"  Adv.  Genl.  e.  Ranee  Sumomoye  Doaaee, 
3  Moore's  Privy  CoutuM  Bep.,  {S".  8.,)  59  ;  Forsyth's  Caseti  and  Opinions 
in  Const.  Law,  30. 


?uon. 

78.  The  American  continents  are  not  to  be  considered 
as  subjects  for  future  colonization. 

Gardnefn  InafitutM,  p.  34,  %  13.    Pregid^it's  Messages. 

Right  of  ■pre-emption. 

79.  The  nation  firet  exercising  the  right  of  coloniza- 
tion acquires  thereby  the  right  of  first  purchase  from 
the  native  inhabitants. 

1  Fhia.  Int.  Um,  §  CCXLIH.     Compftcc  BluntscMi,  %%  280-1. 
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CHAPTER   IX. 


Common  HgM  of  fishery. 

80.  A  nation  has  for  itself  and  each  of  its  inembers 
the  right  to  take  fish  in  any  waters  not  within  tlie  terri- 
torial limits  of  any  other  nation  whatever. 

1  PhiU.  Int.  Law,  pp.  203,  205 ;  BlunUrJiM,  §  307 ;  1  rwMs,  §§  176,  183 ; 
Dana's  Wkeatm,  §§  180, 370-276. 

See  treaty,  ae  tfl  fisheries,  between  France  and  Great  Britain,  II  Novera- 
ber,  1887,  9  De  Gkvcq,  773 ;  the  convention,  relative  to  Now  Foundland 
fislieiiea,  between,  France  and  Great  Britain,  14  January,  1857,  7  Be 
Clercq,  208 ;  and  an  additional  act  between  France  and  Spain  regulating 
international  Saheries,  March  31, 1859,  7  Be  Glereq,  578. 

Limits. 

81.  For  the  purposes  of  this  Chapter,  ttie  territorial 
limits  of  a  nation  extend  only  to  three  geographical 
miles  from  low  water  mark,  to  be  measured  witli  re- 
spect to  bays,  tlie  mouths  of  which  do  not  exceed  ten 
geographical  miles  in  width,  from  a  sti*aight  line  diawn 
from  headland  to  headland. 

Marten'g  Nowd.  Mee.,  16,  p.  954, 

Convention  between  England  and  France,  Art,  9,  Aug.  3,  1839. 

Comparo  Article  38. 

The  right  of  fiBhermen  lawfully  pursuing  their  calling,  to  land  for  the 
purpose  ot  drying  and  mending  their  nets,  and  procuring  necessary  sap- 
plies,  is  secured  in  common  with  the  equal  privileges  of  foreign  vessels 
generally,  by  the  proviaions  of  this  Code,  as  to  Naviqation,  and  as  to 
Ujsipokmitt. 
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CHAPTER   X. 

PIRACY. 

"Pirate"  defined. 

Harboring  pirates  forbidden. 

Capture  of  pirates  authorized. 

Trial  and  condemnation. 

Destruction. 

Captor's  reward. 

Restoration  of  property. 

Salvage,  &c.,  cot  allowed  to  public  vessela. 

''Pirate^''  defined. 

82.  Every  person  whatever,  wlio,  being  an  imate  of  a 
private  ship,'  upon  the  Mgh  seas,'  as  defined  by  Article 
53,  willfully  and  not  in  self-defense  : 

1,  Destroys,  or  seizes  by  force  and  appropriates,  any 
other  ship,  or  its  lading,  or  any  part  of  either  ;*  or, 

2.  Kills,  wounds,  or  seizes  by  force  and  abducts  any 
inmate  whatever  of  any  other  ship  ; 

Is  deemed  a  pirate. 

'  It  is  not  necesBary  that  the  ship  should  he  au  armed  ship.  Goujet  et 
Merger,  Diet,  da  Droit  Commercial,  4,  p.  178,  §  13. 

'  By  the  law  of  the  United  States  and  of  Prance,  this  limitation  of  place 
is  not  easenitial  to  the  crime.  Loi  10  avr.  1835,  art,  3.  See  3  Qoujet  et 
Merger,  4,  p.  178. 

^"The  motive  may  be  gratuitous  malice,  or  the  purpose  may  he  to 
"destroy,  in  private  revenge  for  real  or  supposed  injuries  done  by  persons 
"or  classes  of  persons,  or  by  a  particular  national  authority."  Dan/i'^ 
Whmton,  %  134,  note  83. 

Depredation  not  amounting  to  robbery  is  sometimes  awd  not  to  amount 
to  piracy.  To  the  contrary,  however.  Bee  Dana,  above ;  Ooiijei  et  Merger, 
above,  §|  9, 11. 

The  abolition  of  pHviteering  is  provided  for  in  Book  Second  of  this 
Code. 

Tke  same. 

83.  Every  person  whatever,  who,  without  authority 
from  the  owner,  and  with  intent  to  injure,  vex,  or  an- 
noy any  person  whatever,  or  any  nation  whatever  : 

1.  Removes,  destroys,  disturbs,  obstructs,  or  injures 
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any  oceanic  telegraphic  cable  not  his  own,  or  any  part 
thereof,  or  any  appurtenance  or  apparatus  therewith 
connected,  or  sevei^  any  wire  thereof  ;  or, 

2.  Destroys  or  injures  any  international  railway, 
canal,  lighthouse,  or  any  other  structure  or  work,  the 
perpetual  neutrality  of  which  has  been  declared  ; 

3.  Or  who  beyond  the  territory'  of  any  nation  re- 
duces to  slavery,  or  holds  in  slavery,  any  person  what- 
ever, or  conveys,  or  receives  with  intent  to  convey,  any 
person  whatever  as  a  slave  ; 

Is  deemed  a  pirate. 

Tl  1  1  tion  of  privateeriug'  renders  uauecessary  any  provision  for  the 
ca  f  f  eignera,  who  accept  privateering  commissioua  or  letters  of 
m  rqu  1  n  a  nation  at  war  with  another,  and  who,  when  taken  by  the 
1  tt  cat  n,  may  be  punished  as  pirates,  under  some  treaties.  Treaty 
b  tween  tl  United  States  and  Great  Britain.  1794,  Art.  XXI.,  8  U.  8.  Stat. 
(i   137 

'  The  acts  specified  in  this  subdivision,  when  couimlttcid  within  the  ter- 
ritory of  any  nation,  are  to  be  left  to  the  local  law. 

Harboring  pirates  forbidden. 

84.  No  nation  can  receive  pirates  into  its  territory, 
or  permit  any  person  within  the  same  to  receive,  pro- 
tect, conceal  or  assist  them  in  any  manner  ;  but  must 
punish  all  persons  guilty  of  such  acts. 

Treaty  between  the  United  States  and  Great  Britain,  t794.  Art.  XX., 
8  V.  8.  Stat,  at  L.,  137. 

Capture  of  pirates  authorized. 

85.  If  there  be  probable  cause  to  suspect  that  a  ship 
is  piratical,"  any  person  whatever  may  cause  its  arrest 
and  search  ;  and  if  thereupon  the  suspicion  is  justified, 
may  capture  the  ship :  but  if  the  suspicion  is  not 
justified,  the  person  and  ship  causing  the  arrest  must 
make  satisfaction  in  damages  according  to  the  circum- 


'  The  Mariana  Flora,  11  Whmton'i  JJ.  S.  Sup.  C't.   Rep.,  40. 

Trial  and  condemnation. 

86.  Any  piratical  ship  may  be  brought  into  a  port 
of  any  nation,  and  the  ship,  its  lading  and  inmates, 
may  be  there  condemned  by  the  courts  of  such  nation. 
3t 
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Destruction. 

87.  If  they  are  unable  to  bring  her  into  port,  the 
captors  of  a  piratical  ship  may  destroy  .her. 

(Jtiptor's  reward. 

88.  A  ship  or  its  lading  condemned  for  piracy  is  to 
be  adjudged  to  belong  to  its  captors,  except  as  respects 
the  property  of  innocent  third  persons. 

.Restoration  of  property. 

89.  Property  taken  by  pirates,  and  brought  or  found 
within  the  territorial  limits  of  a  nation,  is  to  be  re- 
stored' to  its  innocent  owner,  saving  the  rights  of  hold- 
ers thereof  in  good  feith  and  for  value,  and  subject  to 
the  payment  of  such  reasonable  salvage  and  expenses, 
not  exceeding  one-fourth  of  its  vah^e,  as  may  be  ad- 
judged by  the  courts  of  snch  nation."  Proceedings  for 
such  restoration  must  be  there  begun  on  belialf  of 
such  owner,  or  the  nation  of  which  he  is  a  member, 
within  one  year  from  the  time  of  so  bringing  or  finding 
the  property.' 

'  To  this  effect  are  moat  of  the  following  treaties  : 
Treaty  between  the  United  States  and 

France.  1778,  Arc.  XVI.,  8  U.  S.  Stat,  al  L.,  33. 

Swodea,  1783,    "   XVII.,  8  Id..  70. 

Great  Britiun,  1794.  "  XX.,  8  Id.^  137. 
Central  America,  1835,  "  IX.,  8  Id..  336. 
Mexico,  1831,    "        XI..  8  Id..  414, 

Chili,  1833.    "       VII.,  8  Ji!.,  435. 

Colombia,  1834,    "       VII.,  8  i«.,  SliS. 

Treaty  between  France  and 

New  Grenada,  15  May,  1856,  Art.  XVIi.,  7  De,  Ckrcq.  103. 
Honduras,         23  Feb.  1856,  7  Jrf„  10. 

Nicajagua,        11  Apr.  1859.    "      XIV.,  7  Id.,  5H6. 
San  Salvador,    3  Jan.  1858,    ■'      XVI..  7  iS.,  303. 
'  Treaty  between  the  United  States  and  Mexico,  ISSi,  Art.  XI.,  8   JJ.  S. 
Stat,  at  L.,  414. 

Upon  payment  of  one-third  of  theit  ™.lue,  Valin,  Comment/lire  Mir 
VOrd,  liv.  3.  tit.  9.  art.  !0 ;  one-eighth,  6  Geo.  IV.,  ch.  4!),  ^  HI.  :  13  &  14 
Ffo(.,ch.  36.  §V, 

^  Within  a  year  and  a  day  after  being  reported  at  the  Admiralty.  Vnlin, 
above. 
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Saltage,  &c.,  not  allowed  to  public  ships. 

90.  If  property  taken  by  pirates  is  brought  in  or 
found  by  a  public  ship  of  war,  the  deductions  for  sal- 
vage and  expenses,  allowed  by  tlie  last  article,  are  not 
to  be  made. 

Treaty  between  the  TTnited  States  and  Sweden,  178S,  Art.  XVH.,  8  U. 
8.  Stat,  at  L.,  70.  Approved  by  Saatefemik,  Dea  Natiom  NmWea,  4, 
p.  427, 
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TITLE     III. 

INTERCOURSE  OF  NATIONS. 

Chapter  XI.  Qeneial  Proviaions. 
XII,  Public  Ministers, 
XIII,  ConBuls. 
XIV".  CommiBsionere. 


CHAPTER   XI. 

GENERAL  PBOVISIO^S 

ABTira.E  91.  Intercourse,  by  what  agents  condacted 

93.  Minister's  or  consal's  nation  and  consul's 

93.  Nations  forbidden  to  entertain  unoflicial 

DegotiatioDS. 
9i.  Public  agents  forbidden  to  make  unn£B.iial 

negotiations  or  communications, 

95,  Falsely  nBsuming  diplomatic  Bowers,  &c. 

96,  Bight  of  legation,  &c. 

97,  Obligation  to  receive  pubUc  agents, 

88,  A  nation  may  refuse  to  receive  its  own 

members, 
99,  Personal  objections, 

100,  Rank  or  status. 

101.  Conditions  may  be  imposed. 
103.  CondilJonal  reception. 

103.  InconMstent  pretensions. 

104.  Several  missions. 

105.  List  of  family,  official  and  personal,  to  be 

furnished, 

106.  Secretary  in  case  of  absence,  &c.,  of  chief. 

107.  Insignia  of  office,  and  flag. 

108.  Esemption  from  liability  for  official  acts, 

109.  Emergencies. 

110.  Duty  to  enforce  exemption. 

111.  Interference  with  a  dispatch  to  or  from  a 

public  agent. 
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Intercourse,  by  what  agents  conducted. 

91.  The  agents  through  wliom  the  intercourse  of  na- 
tions is  conducted  are : 

1.  Public  ministers ; 

2.  Consuls ;  and, 

3.  Commissioners. 

And  they  are  herein  designated  as  public  agents. 

Minister'' s  or  consul's  nation,  and  consul's  or  com- 
missioner's residence  defined. 

92.  The  terms  "the  nation  of  the  minister  or  consul," 
or  "  the  minister's  or  consul's  nation,"  as  used  in  this 
Code,  mean  the  nation  by  authority  of  which  he  is 
appointed,  without  regard  to  his  individual  national 
character. 

The  terms  "the  nation  or  country  of  the  consul's  or 
commissioner's  residence,"  mean  the  nation,  or  the 
state,  province  or  colony  of  a  nation,  within  the  terri- 
tory of  which  he  is  authorized  to  exercise  his  func- 
tions. 

Nations  forbidden  to  entertain  unofficial  negotia- 
tions. 

93.  No  nation  shall  entertain  negotiations'  affecting 
its  intercourse  or  relations  with  another,  through  or 
with  any  other  persons  than  public  agents  duly  accred- 
ited by  one  to  the  other ;  or  duly  accredited  by  some 
third  nation  offering  friendly  offices,  with  the  consent 
of  both.' 

■  It  is  said  tn  l)e  tlio  settled  practice  of  the  United  States  to  hoJd  no  pri- 
vate interviews  with  persona  witli  whom  it  cannot  hold  official  inter- 
views.   Dana's  Wheat-m,  %  76,  note  41.  p.  181. 

^  The  friendly  offices  of  the  representatives  of  third  powers  are  invoked 
in  caae  of  war,  for  the  protection  of  individuals,  &c. ;  and  perhaps  pro- 
vision for  similar  offices  during  peace,  in  esigencies,  suck  as  ahsence,  4c., 
should  be  made. 

Public  agents  forbidden  to  make  unofficial  negotia- 
tions or  communications. 

94.  Public  agents  must  make  no  communication  to 
the  people  of  the  nation  to  which  they  are  accredited. 
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intended  to  affect  the  action  of  its  government ;'  nor 
enter  into  negotiation  tending  to  alfect  international 
intercourse  or  relations,  with  any  persons  other  than 
those  duly  authorized  by  the  government.' 

'  The  act  of  an  envoy,  in  communicating  with  the  people  throngli  the 
press,  lias  been  Bind  to  be  a  contempt  of  the  government.  1  Optnimis  of 
V.  S.  Attorney  Generals,  7i. 

'  It  is  for  each  nation  to  determine,  by  itH  constitution  and  laws,  the  de- 
partment of  government  in  which  the  administration  of  its  foreign  af- 
fairs shall  be  vested. 

Falsely  assuming  diplomatic  powers,  &c. 

95.  No  person,  other  than  a  public  agent  men- 
tioned in  article  91,  shall  assume  to  represent  a  nation 
in  intercourse  with  another  nation,  or  enter  upon  nego- 
tiations with  the  government  of  any  nation  other  than 
his  own,  intended  to  affect  its  intercourse  or  relations 
with  another. 

A  violation  of  this  article  is  a  public  offense. 

A  deputation,  addrefssing,  in  the  name  of  their  own  nation,  a  foreign 
sovereign,  on  the  relations  of  peace  and  war  between  the  two  countries, 
are  guilty  of  an  offense  against  the  law  of  nations.  Annual  Register,  1853, 
p.  11,  cited  in  Lamrenee's  Wheaton,  p.  373,  note  115.  Such  acta  are  con- 
sidered as  ofTenses,  also,  by  some  systems  of  municipal  law. 

Rigid  of  legation,  &c. 

96.  ^^y  naHon'  may  send  to  any  other  nation  as  many 
public  agents  of  any  class  mentioned  in  article  91,  as  it 
may  clioose,"  subject  to  the  provisions  of  this  Title. 

■  It  is  unnecessary  to  explain  where  this  power  rests  in  the  case  of  con- 
f ederacies,  or  vice-royalties ;  because  these  provisions  apply  only  to  na- 
tions uniting  iu  the  Code. 

'  Several  ministers  may  be  sent  by  one  nation  to  the  same  foreign  court. 
Lwarene(^»  Wheaton,  p.  38G. 

This  and  the  sis  following  articles  are  suggested  by  the  rules  usually 
given  respecting  public  ministers ;  but  are  thought  to  be  equally  appro- 
priate in  their  application  to  all  classes  of  public  agents. 

Obligation  to  receive  public  ageids. 

97.  Every  nation  is  bound  to  receive  public  agents  of 
other  nations,  except  as  otherwise  specified  in  this 
Title,  and  to  treat  them  as  herein  provided. 

By  the  existing  rule  of  international  law,  the  duty  to  receive  foreign 
ministers  is  of   imperfect  obligation,     Dana's  Wheaton,  g  397 ;  KlUbeT, 
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Droit  des  Gens,  §  17G,  and  note  b ;  3  PhUliraor^s  InUmaUonal  Law,  154 ; 
More,  Nowceau  Droit  Internatiouai,  vol.  3,  p.  548.  According  to  Heffter, 
Droit  International,  %  200,  there  is  no  oliligation  but  that  of  courtesy. 

But  a  general  refusal  to  receive  any  envoy  rendew  international  inter- 
course impossihle ;  and  in  the  three  following  articles  are  enumerated  the 
cases  in  which  a  lefueal  is  allowable,  between  nations  that  are  parties  to 
this  Code. 

The  duty  to  receive  coneuls  is  positively  declared  in  many  treaties, 
subject  only  to  the  right  of  a  nation  t«  exclude  aU  consuls  from  pjit- 
ticular  places,  where  it  may  b- 


A  nation  may  refuse  to  receive  its  own  members. 

98.  A  nation  may  refuse  to  receive,  as  public  agents, 
persons  who  are  its  own  members,  at  the  time  of  such 
refasal. 

France  refuses  to  receive  her  own  citizens  as  ministers.    Kluler,  \ 
and  note  c.     So  do  Sweden  and  the  Netherlands. 

Objection  haa  been  made  \o  receiving  as  a  minister  one  who  wa 
merly  a  member  of  the  nation,  but  has  been  naturalized  by  the  nation 
sending  him.  Kluber,  %  186,  and  note  c.  It  has  been  suggested  that  in 
such  case  a  special  agreement  should  first  be  made.  Dana's  WJteaton, 
§  351,  note  137.  Wo  do  not,  however,  follow  that  suggestion.  By  the 
provisions  in  the  Chapter  on  National  Chabactke  op  Persons,  c 
uiallaation  will  effect  an  absolute  and  complete  change  of  nationality. 

Consuls  are  often  chosen  from  among  the  members  of  the  nation 
which  they  are  to  reside ;  but  it  is  understood  to  be  the  existing  rule  thai 
a  nation  may  refuse  to  receive  any  particular  person.  BluntiebM,  Droit  In- 
ternatioiml  C'odijU,  |  348.  And  it  is  be)ieved  that  a  uniform  rule  appli- 
cable to  all  agents  of  public  intercourse,  such  as  is  suggested  in  this  and 
the  following  articles,  will  be  more  convenient. 

Personal  objections. 

99.  A  nation  may  refuse  to  receive,  as  public  agent, 
any  one  who  is  personally  objectionable,'  on  informing 
the  government  by  which  he  is  sent,  that  the  refusal  is 
for  personal  reasons  ;  but  the  reasons  need  not  be  more 
particularly  stated.' 

'  2  P/dll.  Int.  Lam,  149.  Several  eases  of  refusal  on  personal  grounds 
are  mentioned  in  KWber,  §  187,  note  d;  Bands  Wkeaton,  §351,  note 


Hank  or  status. 

100.  Mere  social  condition,  or  status,  of  a  person 
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sent  as  public  agent  hy  one  nation  to  another,  is  not  a 
valid  reason  for  personal  objections,  within  tlie  mean- 
ing of  the  last  article. 

BhintacM,  §§  163  and  164,  note.  Whmlon  (Limrenee'i  Ed.,  p.  386)  states 
that  usage  requires  tlie  interchange,  in  permanent  raissione,  of  persons 
nf   equal  rank.    It  is  submitted  tliat  this  sliould  not   be   recognized  as 

Conditions  may  he  imposed. 

iOl.  A  person  whom  the  nation  might  refuse  to  re- 
ceive as  public  agent,  under  article  98  or  99,  may  be 
received  upon  conditions, '  to  be  accepted  or  rejected,  as 
the  nation  sending  him  may  determine. 

Halleek'i  InternalianaZ  Law,  p.  185.  BluntscMi  {%%  167, 168)  says,  pro- 
priety requires  that  the  foreign  nation  should  be  ptevionsly  notified  of 
the  name  of  tlie  proposed  envoy,  and  if  no  objection  be  made  or  question 
raised  by  tlie  latter,  as  lo  the  appropriateness  of  the  choice,  it  may  be  in- 
ferred that  tliere  are  none ;  and,  after  an  envoy  has  l>een  received,  no  ob- 
jection can  be  made  to  his  appointment  for  causes  whicli  csiBted  or  which 
miglit  have  been  known,  before  the  reception. 

It  is  not  thought  necessary,  however,  to  recognize  such  a  restriction. 

'  The  conditions  are  usually  the  waiver  of  immunities. 

Conditional  reception. 

102.  If  no  condition  is  expressed  at  or  befoi'e  the 
time  of  reception,  the  reception  is  unqualified,  and 
the  agent  is  then  entitled  to  all  the  privileges  of  his 
office. 

K  received  upon  condition,  the  agent  has  all  the 
privileges  of  his  office  not  expressly  excluded  by  the 
terms  of  Ms  reception. 

Inconsistent  pretensions. 

103.  In  the  case  of  persons  claiming  powers  incon- 
sistent with  the  laws  or  policy  of  the  nation  to  which 
they  are  sent,  such  nation  may  require  their  powers  to 
be  defined,  and  reduced  to  satisfactory  limits. 

.ff«/ter,  §  300;  HaUeck,  p.  185. 
Several  missions. 

104.  The  same  person  may  be  accredited  to  more 
than  one  nation  at  the  same  time ;'  but  in  such  ease  any 
nation  may  for  that  reason  refuse  to  receive  him.' 
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'  Lainrence's  "Wheaion,  p.  386,  and  note  123. 

'  Tliis  qualifictitioQ  seems  necessary  for  the  case  of  unrecognised  States  ; 
and  others,  where  incompatibility  of  Junotiooa  may  arise. 

lAst  of  family,  offl,eial  and  personal,  to  he  fur- 


105.  Every  public  agent,  on  being  received,  must 
furnish  to  the  government  receiving  him  a  list  of  the 
persona  composing  his  family,  personal  or  official,'  or 
attached  to  his  office,  and  must  thereafter  give  the  like 
notice  of  any  change  therein," 

The  government  may  refuse  to  recognize  them,  or  any 
of  them,  or  annex  conditions,  for  the  same  reasons  and 
in  the  same  manner  as  is  provided  in  articles  98-104. 

'  "  Suits  "  is  defined  in  article  119. 

'  This  article  is  suggested  by  tlie  provision  in  the  consular  treaty  be- 
tween  France  and  Austria,  Dec.  11,  1806,  (!)  Be  Glm-eq.  p.  6GD,  Art.  VI.) 
which  requires  consuls  at  the  liead  of  consular  posts  to  give  sucli  list 
on  their  arrival.  The  time  of  recognition  ieems  more  appropriate  tlian 
that  of  arrival. 

Secretary  in  case  of  absence,  (fee,  qf  chi^. 

i06.  L^pon  the  recall,  death,  resignation  or  absence 
of  a  public  agent,  or  his  inability  to  discharge  tlie  du- 
ties of  the  office,  the  subordinate  who  becomes  charged 
with  the  affairs  of  the  office,  and  whose  official  char- 
acter has  previously  been  made  known  to  the  govern- 
ment,' as  required  by  article  105,  has,  for  the  time 
being,  the  powers  and  immunities  of  a  temporaiy  min- 
ister," or  of  his  chief,  if  the  chief  be  a  consul '  or  other 
agent,  although  not  furnished  with  a  formal  letter  of 
credence  or  act  of  permission  as  such, 

'  The  previous  communication  of  tlie  official  character  is  obviously  a 
proper  condition. 

'  For  this  rule,  as  to  ministers,  see  Lamrence'a  Wheaton,  p.  440,  note ; 
BhintaehU,  g  180.    Bank  is  not  affected. 

'  For  this  rule,  08  to  consuls,  see  the  convention  between  the  United 
States  and  Italy,  February  8,  1868,  15  U.  S.  8kU.  at  Large,  (Tr.,)  185, 
Art..  VII.  The  treaty  between  France  and  Peru,  March  9. 1861,  Art.  XLI., 
(8  De  Vlercq.  193,)  provides,  in  reference  Ui  consuls,  that  the  officer  highest 
in  rank  at  the  consulate  shall  act  ad  interim. 

Insignia  of  office,  and  flag. 

107.  A  public  agent  having  a  fixed  residence  or  place 
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for  exercising  his  fanctions,  may  put  over  the  outer 
door  of  his  official  residence  or  office  tlie  arms  of  his 
nation,  with  an  inscription  designating  its  character. 

And  he  may  raise  the  flag  of  his  nation  on  such 
building,'  or  on  any  vessel  where  he  is  exercising  his 
functions.' 

'  TMb  article  is  suggCBted  by  tlio  treaty  between  tbe  United  States  and 
Italy,  as  to  consuls.     15  U.  8.  Stat,  at  L.,  (Tr.,)  185,  Art.  V. 

'  Tlie  above  treaty,  however,  does  not  allow  tlie  flag  to  be  raised  by  a 
consul  in  tlie  capital  of  either  country  when  a  legation  is  there. 

The  consular  convention  between  France  and  Brazil,  December  10, 18G0, 
(8  De  (Jlercq,  153,)  gives  the  right  of  raising  tbe  flag  only  on  days  of  public 
BoleimiitieB,  national  or  religious.  See  also,  the  treaty  of  friendship,  com- 
merce and  navigation  between  France  and  Peru,  March  9,  1861,  Art. 
XLIV..  8  Be  Glereq,  193. 

To  similar  effect  as  the  above  Is  the  consular  convention  between 
France  and  Austria,  Dec.  11, 1860,  (9  Be  Gkrcq,  p.  689.)  which  gives,  bow- 
ever,  the  right  to  r^se  the  flag  on  the  consular  mansion,  and  on  the  vessel 
in  the  port  in  which  they  may  be  exercising  their  functions. 

ExeiTvption  from  liability  for  official  acts. 

108,  A  public  agent  is  not-  subject  to  the  jurisdiction 
of  the  nation,  within  the  territory  of  which  he  resides 
or  exercises  his  functions,  for  official  acts  done  under 
the  direction  of  the  government  of  his  nation. 

HaUech  (p.  343)  states  this  rule  aa  applicable  t<i  consuls.  Perhaps  it 
should  be  restricted  to  those  agents  who  have  been  exprpssly  received  by 
the  nation  in  which  they  esercise  their  functions.  See  Guide  Pratique 
des  Gons'daU,  vol,  1,  p.  10, 


109.  The  exemptions  or  immunities  mentioned  in 
this  Title  may  be  wlthdi'awn  in  the  case  of  an  emer- 
gency affecting  the  existence  of  the  nation. 

Dana's  Wheaim,  %  327,  note  139. 
Duty  to  enforce  exemption. 

110.  The  nation  within  whose  jurisdiction  a  public 
agent  is  entitled  to  enjoy  privileges  or  immunities,  is 
bound  to  enforce  them,  and  to  prevent  and  redress 
every  violation  thereof  committed  within  the  same. 

This  rule  is  drawn  from  the  authorities  applicable  to  ministers,  Heff- 
ter,  %  301 
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Crimioal  punisliment,  however,  isinnot  be  inflicted,  except  as  provided 
by  the  law  of  the  place.  Ueffter,  §  905,  p.  883.  Thus,  in  Commonwealth 
«.  De  Longchampa,  1  Ballad  U.  8.  Supreme  Gt.  Rep.,  IIG,  the  court  re- 
fused to  imprison  the  defendant  for  an  assault  upon  a  secretary,  until  his 
sovereign  should  declare  that  the  reparation  was  satisfactory. 

'Bj  the  rale  in  force  at  present,  this  obligation  is  stud  to  be  imposed  only 
upon  the  nation  to  which  he  is  sent;  (Lavyrenee's  Wheaton,  p,  431,  note 
141 :)  although  hy  courtesy  a  nation  through  which  a  minister  is  passing  , 
win  usually  extend  proteclion. 

Inteiference  with  a  dispatch  to  or  from  a  public 
agent. 

111.  Any  person  whatever  willfully  and.  without  au- 
thority impeding  the  transmission  or  delivery,  or 
opening,  reading,  copying  or  divulging  the  whole  or 
any  part,  of  the  contents  of  any  dispatch  sent  by  or  to 
a  public  agent,  is  guilty  of  a  public  offense. 


CHAPTER    XII. 

PUBLIC  MINISTERS. 

Section  I.  Appointment  and  receptioi 
II.  Rank. 

III.  Powers. 

IV.  Immunities. 


SECTION     I. 


APPOISTMENT  AKU  RECBPTIOS  OF  r 


Article  112.  Four  classeB  of  n 

113.  Letters  of  credence. 

114.  Letters,  how  issued, 

115.  Power  to  act  in  a  congress  or  conference, 

116.  Full  power  to  negotiate  treaty. 

117.  Notifying  arrival. 

■118.  Recognition  of  minister's  nation  by  reception 
119.  Official  and  personal  family. 
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Four  classes  of  minister's. 

112.  Public  ministers  are  eitlier ; 

1.  Jimbassadors;' 

2.  Envoys ;' 

3.  Resident  ministers  ;  or, 

4.  Temporary  minister,  otherwise  called  charges 
d'affaires.' 

Lmcrenee'g  Wheaton,  p.  379 ;  BlunUeMi,  I)r.  Intern.  CodifiS,  %  ITl ; 
Congress  of  Vienna,  1815 ;  of  AiJiia-VhapeSe,  1818. 

'  This  class  includes  papal  legates  and  nancioa.  Tlie  distinction,  atat«d 
in  the  books,  that  ambasaadora  represent  the  person  of  the  sovereign  by 
whom  they  are  sent,  while  the  other  classes  of  miniatera  represent  their 
principal  only  in  respect  to  the  particular  busineaa  committed  to  their 
charge,  (Protocol  of  the  Congrem  of  Vienna,  Art.  11.,)  seems  now  to  amount 
to  nothing  more  than  aaying  that  they  are  the  highest  class  of  public 
ministers.  Dignities  peculiar  to  their  rank  aie  matter  of  etiquette,  not 
necessary  to  be  defined  in  thia  Code. 

*  These  include  ministers  plenipotentiary,  envoys  ordinary  and  eN:tra- 
ordinary,  and  envoya ;  also,  the  internuncios  of  the  pope,  BliintscMi, 
%  173,  note. 

'  Vattel  says,  that  the  secretary  of  the  embassy  (not  that  of  the  ambas- 
sador) having  his  commission  from  his  sovereign,  is  a  sort  of  pablio  min- 
ister.    But  it  is  not  thought  necessary  to  recognize  tills  as  a  Afth  class. 

Fwre{S'ovw.  Br.  Iatern.,va\.  2,  p.  613)  holds  with  some  others  to  the 
opinion  that  consuls  are  a  class  of  dvplomatiii  officers,  but  it  ia  latlier  a 
dispute  about  name  than  function. 

Letters  of  credence. 

113.  A  public  minister,  sent  by  one  nation  to  an- 
other, must  be  furnished  by  his  own  government  with 
a  letter  of  credence,  addressed  as  provided  in  article 
114,  and  an  authenticated  copy  thereof  must  be  de- 
livered to  the  government  of  the  nation  to  which  he  is 
sent. 

Lavyrenee's  WTieaton,  p.  888. 

Letters,  how  issued. 

114.  Letters  of  credence  are  issued  by,  and  addressed 
to,  the  sovereign  or  chief  executive  officer  of  the  na- 
tion, for  the  ministers  of  the  first  three  claHses ;  and 
by  and  to  the  minister,  or  other  officer  having  charge 
of  foreign  alfairs,  for  those  of  the  fourth  class. 

Bluntschli,  %  185 ;  Zawrenee's  Wheaton,  p.  388. 
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Power  to  act  in  a  congress  or  conference. 

115.  A  public  minister,  sent  to  a  congress  or  confer- 
ence, must  be  furnisbed  with  a  letter  of  credence,  or 
otber  docnmentary  evidence  of  his  powers,  to  be  ex- 
cbanged  or  deposited  with  those  of  the  other  members 
of  the  congress  or  conference. 

LatBrence's  Wh^atim,  p.  388. 

MiU  power  to  negotiate  treaty. 

116.  A  public  minister,  authorized  to  conclude  a 
treaty,  must  be  furnished  with  written  authority  there- 
for, in  addition  to  his  letter  of  credence. 

ZawreTice'a  Wheaton,  p.  443. 

Notyying  arri-oal. 

117.  A  public  minister,  on  arriving  at  his  post,  must 
notify  his  ariival  to  the  minister,  or  other  ofBcer  having 
charge  of  foreign  affairs. 

The  mode  of  notification,  and  the  subsequent  cetemonieB  of  aadieneo, 
dilBsr  according  lo  the  class  of  the  minister,  and  the  as»g-e  of  the  govern- 
ment.   Lmorme^^  Wlteaton,  p.  392 ;  BlunUddi,  %%  188, 189. 

jRecognition  of  wdnistef  s  nation  hy  reception. 

118.  The  reception  of  a  public  minister  is  a  recogni- 
tion of  the  government  by  which  he  is  sent. 

Sir  J.  Mae/eintosh'g  Works,  p.  747,  cited  in  Lawrence,  CommenUdre  mir 
Wheaton,  p.  196;  Bhinttem,  %  169. 

Wheaton  says,  tliat  for  the  purpose  of  avoiding  recognition,  diplomatic 
agents  are  frequently  substituted,  who  have  the  powers  and  immunities 
of  ministers,  without  the  representative  character  or  honors.  Saeli  were 
Messrs.  Mason  and  Slidell,  the  messengers  of  the  Confedemcj-,  who  were 
seized  on  board  the  Trent.  Lawrence's  Ed.,  p.  377.  note  118.  But  tUe  rule 
stated  in  the  text  is  the  better  supported  bj  reason.  There  cannot  be 
agents  without  a  principal. 

Official  and  personal  family. 

119.  The  persons  actually  employed  by  a  public  min- 
ister in  aid  of  his  diplomatic  duties,  or  in  his  domestic 
service,  constitute  his  femily,  official  or  personal. 

The  term  "  official  family,"  as  here  used,  is  preferred  to  ■'  snite." 
Some  of  the  authorities  indicate  that  a  permanent  or  indefinite  employ- 
ment is  necessary,  to  entitle  the  employee  to  the  immunltiCB ;  but  this 
seems  too  strict  a  rale.    It  would  Bumetiraes  exclude  bearers  of  dispaclies 
and  messengera. 
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SECTION    II. 


Classes. 

120.  Public  ministers  take  ran^,  between  themselves, 
in  each  class,  according  to  the  date  of  the  ofElcial  notifi- 
cation, to  the  government  to  which  they  are  sent,  of 
their  arrival  at  their  post. 

Protocc^  of  the  Congress  of  Vienna,  19  March,  1815,  Ait.  IV.,  quoted  in 
Lawrent^g  Wheat(m',  p.  S80,  note.  Tliis  rule  ia  tliere  qualified  eo  aa  not 
to  affect  tlie  precedence  accorded  to  the  repreHentatives  of  the  pope. 

Relation  between  courts. 

12i.  No  distinction  of  rank  among  public  ministers 
arises  from  consanguinity,  or  family,  or  political  rela- 
tions between  their  different  sovereigns  or  nations. 

Protocol  of  the  Gangreis  of  Vienna,  1815,  Art.  VI. ;  Wheaton,  Elrnn.  Int. 
Law,  pp.  380, 880. 


SECTION    III. 

POWERS  OF  PUBLIC  MINISTERS. 

ARTIC1.E  133.  Powers  defiued  by  instructions. 
123.  laaue  of  passports. 

134.  Authentication  ol  documents. 

135.  Communications,  when  to  be  in  writing. 
126.  Termination  of  powers. 

137.  Death. 

138.  Recall. 

139.  Contingent  negotiation  in  case  of  death,  dep- 

osition or  abdication. 

130.  Suspension  of  powera  pending  recogDition. 

131.  Withdrawal. 


133.  Assigning  reasons. 

134.  Preventing  personal 

135.  Ratification  of  old  letter  ot 
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Powers  defined  hy  instructions. 

122.  The  powers  of  a  public  minister  ai-e  such  as  are 
given  him  by  his  own  nation'  subject  to  the  provisions 
of  this  Code. 

The  nation  to  which  he  is  accredited  cannot  require 
him  to  disclose  his  instructions. 

Tlie  ministers  of  all  classes  accredited  to  one  govermneut  of  ien  imite  in 
a  collective  capacity  for  acts  of  conrtesj',  and  the  espression  of  common 
opinion ;  but  tliey  have  no  antliority  except  in  tiieir  individnal  functions. 
BlunUddi,  liowever,  <|  182,  note,)  regards  the  curps  diphnuitiqm  as  the 
germ  of  the  future  organization  of  the  world. 

Issue  of  passports. 

123.  A  public  minister  may  give  passports  to  mem- 
bers of  his  own  nation,  but  to  no  others.' 

It  is  not  thought  desirable  tiiat  tlie  system  of  passports  should  be  re- 
tained, except  to  aflbrd  certificates  of  national  character,  and,  therefore, 
none  sliould  he  issued  to  foreigners  even  by  leave  or  sufierauce,  as  has 
been  done.    See  Lawrence')  Wkeaton,  p.  389,  note  136. 

'  As  provided  in  the  articles  on  Passportg  and  Safe-Conduets  may  be 
given,  and  E^eet  of  Passports,  in  Section  I.,  as  to  Bights  of  Kesidencb, 
of  Chapter  XXV.,  entitled  Perbomai.  Rights  op  Fobeignerb. 

Authentication  of  documents, 

124.  Public  ministers  and  their  secretaries  of  lega- 
tion may  receive  or  authenticate,  for  use  in  their  re- 
spective nations,  such  documents,  besides  those  spe- 
cially provided  for  by  this  Code,  as  they  may  be 
authorized  to  receive  or  authenticate  by  the  laws  and 
regulations  of  their  nations  respectively. 

Communications,  when  to  he  in  writing. 

125.  A  minister,  or  other  officer  in  charge  of  foreign 
affairs,  may  require  a  copy,  to  be  left  with  him,  of  any 
document  or  written  paper,  the  contents  of  which  a 
public  minister  reads  or  otherwise  communicates  to 
him. 

Dana't  Wheatim,  §  319,  note  133.  It  may  be  thought  better  to  provide 
that  either  party  may  require  any  official  communication  to  be  riduced  to 
writing. 

Termination  of  powers. 

126.  The  powers  of  a  public  minister  are  terminated, 
either : 


dbyGoogle 


48  DKAFT   OUTLINES   OF   AN 

1.  By  death; 

2.  If  appointed  for  a  fixed  teim,  by  the  expiration  of 
the  term ;' 

3.  If  serving  temporarily,  by  trhe  resumption  of  duty 
by  his  chief,  or  by  appointment  of  a  new  chief  ; 

4.  If  the  only  object  of  the  mission  was  special,  by 
its  fulfillment  or  final  failure  ; 

5.  By  recall  by  his  own  nation  ; 

6.  By  the  death,^  deposition,'  or  abdication  of  the 
sovereign/  by  or  to  whose  nation'  he  ia  accredited  ;  to 
the  extent  provided  in  article  199,  and  no  further ; 

7.  By  a  change  in  the  dynasty  or  the  form  of  gov- 
ernment of  either  nation ; 

8.  By  his  voluntary  withdrawal,  as  provided  in  ar- 
ticle 131  ; 

9.  By  his  dismissal  by  the  nation  to  which  he  is  ac- 
credited, in  the  cases  provided  in  aiticle  132  ;  or, 

10.  By  his  transfer  from  one  class  to  another  of  those 
mentioned  in  article  113. 

'  In  tliis  and  the  next  case,  a  formal  recall  is  unnecessaiy. 

*  Ldiorence's  Wheaton,  p.  439.  BluntacMi,  %  S31,  snys.that  death  does 
not  annul  the  letters  of  credence,  although  it  is  asual  to  renew  tliem. 

'  Laitrenee's  Wheatim,  p.  4{H),  note  145, 

'  No  snch  rule  applies  iu  case  of  the  succession  to  the  chief  executive 
office  of  a  republic.    Laweene^s  Wheataa,  p,  4^0,  note  145. 

'  A  change  in  the  ministry  of  foreign  afiairs  does  not  aifect  the  powers 
of  temporary  miniaterB  accredited  to  sneh  ministry.    Bluntsc/di,  %  333. 

I%ore,  (JVoMU.  Dr.  Intern.,  vol.  3,  p.  638,)  says,  that  the  powers  terminate 
by  nomination  to  other  functions  incompatible  w-ith  those  of  minister ; 
but  this  should  he  left  to  be  treated  as  a  ground  of  dismissal. 

Death. 

127.  On  the  death  of  a  public  minister,  the  secretary 
of  his  legation,  or  in  the  absence  or  inability  of  such 
secretary,  the  minister  of  some  other  nation  should 
place  seals  upon  his  cfl'ects,  for  the  benefit  of  those  in- 
terested, and  take  charge  of  his  body,  for  it-s  interment 
or  conveyance  home. 

In  case  of  their  failure  to  do  so,  the  nation  to  which 
he  is  accredited  must  tindertake  these  duties. 
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By  the  existing  rule,  tlie  local  antliorities  do  not  interfere  except  in  ease 
o(  necessity  ;  HaUeck's  Int.  Law,  p.  335,  %  34 :  and  tlien  only  for  the  pro- 
tection of  the  effects,  &c.    BluiUscMi,  %  240. 

Jiecall. 

128.  When  a  nation  recalls  its  public  minister  by  a 
letter  of  recall,  an  authenticated  copy  thereof  must 
be  delivered  to  the  authority'  to  which  he  was  ac- 
credited. 

Lawrene^i  Wheaion,  p.  438.  Letters  of  recall  are  not  always  sent,  in 
caae  of  recall  on  account  of  rupture  of  friendly  relations.  More,  Nowc. 
Dr.  Intern.,  vol.  3,  p.  631. 

'  To  the  sovereign,  or  to  the  minister  of  foreign  aflairs.  See  Article 
114. 

Contingent  negotiation  in  case  of  deaths  deposition 
or  abdication. 

129.  In  case  of  the  death,  deposition  or  abdication 
of  the  sovereign  by  or  to  whose  nation  a  public  min- 
ister is  accredited,  the  powers  of  the  minister  to  enter 
into  new  stipulations  cease ;  but  negotiations  already 
commenced  may  be  continued,  subject  to  subsequent 
ratification  or  rejection. 

This  rule  is  from  Lwairene^s  Wlteat(yn,  p.  433,  extended  bo  as  to  include 
the  caae  of  deposition. 

Fiore,  {Nauv.  Dr.  Int.,  vol.  2,  p.  629,)  Bays,  that  it  is  only  the  ministers  of 
the  first  two  classes  whose  powers  are  suspended  hy  the  death  of  the  sover- 
eign. The  charge  d'affaires,  being  accredited  by  the  minister  of  foreign 
afiiurs,  can  continue  his  functions  even  after  the  death  of  the  sovereign. 
But  the  true  distinction  should  seem  to  he  hotween  the  functions  which 
ate  continuous  in  their  nature,  and  those  wliich  are  not  continuous.  The 
minister  may  still  intervene  tor  protection  of  his  countrymen,  and  may 
issue  passports  and  the  like. 

Suspension  of  powers  pending  recognition. 

130.  When  the  powers  of  a  public  minister  are  ter- 
minated by  a  change  in  the  dynasty  or  form  of  govern- 
ment of  the  nation  by  or  to  which  he  is  accredited,  he 
may  remain  at  his  post  until  opportunity  is  allowed  for 
determining  the  question  of  recognition  of  the  new  gov- 
ernment ;  and  in  the  meantime,  he  is  entitled  to  the 
immunities  of  a  public  minister,  if  he  assumes  no 
powers. 

Lausrence-a  Wheaton,  p.  378,  note  117;  Hall^b.  p.  237,  §  37.  And  see 
BluHlgcMi,  §  330 ;  Bana'i  W/ieaion,  §  209,  note  131. 
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Withd/rawal. 

131,  A  public  minister  may  at  any  time  declare  his 
mission  terminated,  by  notifying  his  withdrawal  to  the 
authority'  to  which  he  was  accredited. 

He  is  responsible  only  to  his  own  nation  for  a  broach  of  duty  or  iu- 
'  To  the  sovereign,  or  to  the  minister  of  foreign  affairs.     See  Article 


132.  A  nation  may  dismiss  a  public  minister  accred- 
ited to  it  by  another  nation  ; 

1.  When  his  nation  has  violated  this  Code,  or  any 
special  compact ;  or, 

2.  For  any  personal  objection  by  reason  of  wliich  the 
reception  of  a  minister  may  be  refused,  according  to 
articles  99  and  100. 

Assigning  reasons. 

133.  A  nation  dismissing  a  public  minister  must  as- 
sign the  reasons  thereof  to  the  nation  by  which  he  was 
sent. 

If  they  are  personal,  it  is  sufficient  to  state  the  fact, 
without  mentioning  particulars,  according  to  article 
99. 

Preventing  personal  intercourse. 

134.  Upon  dismissing  a  public  minister,  a  nation 
nmy,  if  its  own  safety  appears  to  require  it,  forbid  all 
intercourse  with  him. 

QtiMu^,  Bk.  3,  e.  18,  §  4;  Kent's  ComviiintaHe$,\o\.  1,  p.  39.  Arficic 
142  sufflciently  provides  for  his  safe  return. 

RoMjication  of  old  Utter  of  credence. 

135.  If  upon  a  termination  of  the  powers  of  a 
public  minister,  in  eases  under  article  136,  he  is  author- 
ized to  continue  as  a  minister  to  the  same  nation, 
whether  in  the  same  class  of  ministers  or  not,  a  formal 
notification  that  his  letter  of  credence  is  ratified  is 
equivalent  to  a  new  letter  of  credence. 

The  rule  already  applied  in.  some  cases,,  is  in  snbstance  the  same  as  that 
above  Sitated, 
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SECTION    IV. 


Article  1S6.  Right  of  passage. 
187, 138.  Passage  during  war. 

139.  Eseroptfons  ol  petson  and  proptirtj-. 

140.  Duration  of  eKemptions. 
141,143.  EKceptioiisastoesemptione. 

148.  Dwelling-hoase. 

144.  Familj,  official  and  personal. 

145.  Servants. 

146, 147.  Waiver  of  privileges. 
148.  Propecty  iu  trade. 

149  Returning  minister. 

150  Domicil 

151  Jurisdiction  of  his  own  nation. 

153  Iliffh  cntuea. 

158   Arrest  ol  criminal  act. 

154  Right  to  punish  family. 

155  Taxes 

156  Importations. 

157  Bearers  of  dispatches. 

153   Reparation  for  violence  to  property. 

Right  of  passage 

136.  Every  public  minister  has  the  right'  of  passage, 
with  his  family,  official  and  personal,  through  the  ter- 
ritory of  every  nation  with  which  his  own  nation  is  at 
peace,  eo  far  as  may  be  necessary  to  enable  him  to 
reach  his  official  destination ;  but  the  line  of  transit 
may  be  prescribed  by  snch  nation,  at  its  option, - 

'  See  3  PJtHl.  Int.  Law.  186-189.  The  general  principle  was  acinowl- 
edged,  while  the  limitation  here  stated  was  insisted  upon,  by  the  govern- 
ment of  France,  in  the  case  of  Mr.  Soulo,  in  1854.  See  Correspondence, 
Lay>ren^e'»  Wlieatott,  p.433,note;  Holbrook  b.  Henderflon,  i  Saiidfvrd's 
{New  York)  Sep.,  631. 

*  KoHeet,  InUrri,.  Law,  p.  334. 


e  during  war. 
137.  If  the  nation  through  wJiose  territory  the  right 
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of  transit  is  desired  be  at  war,  tlie  minister  must  first 
obtain  from  it  a  safe  conduct  or  passport. 

This  rule  is  troraHoMeek,  p,  233,  extended  bo  aa  to  require  the  autliority 
to  be  obtained  even  where  his  own  nation  is  not  one  of  the  belligerentB. 

The  same. 

138.  A  public  minister  who  enters  tlie  territory  of  a 
nation  at  war,  without  obtaining  the  authorization  re- 
quired by  the  last  article,  or  departs  from  the  line  pre- 
scribed for  his  transit,  may  be  arrested  and  conducted 
to  its  frontier. 


itions  of  person  and  property. 

139.  The  person'  of  a  public  minister  within  the  ter- 
ritory of  the  nation  to  which  he  is  sent,  or  within  that 
through  which  in  going  or  returning  he  passes  in  the 
usual  coarse,  and  the  movables  in  such  territory  be- 
longing to  him,  or  in  his  official  charge,'  are  exempt 
from  the  jurisdiction  of  such  nation,  subject  to  the  ex- 
ceptions mentioned  in  this  Title. 

The  formalities  requisite  for  his  unofficial  acts  are 
subject  to  the  same  rules  as  those  of  other  persons.' 

'  Jurisdiction  is  exelnded,  thongh  neither  liis  person  nor  liis  personal 
property  is  louclied  by  the  suit.  Magdalena  Co,  n.  Martin,  2  ESis  £  MU»' 
Rep.,  94.  The  riglrt  of  the  minister  of  the  Netherlands  at  Washington 
to  decline  to  testify  was  admitted  hy  the  United  States  ;  and  on  their  ap. 
plication  to  Lis  government,  the  latter  declined  to  instruct  him  to  appear. 
Dana't  Wheafon,  §  235.  note  135. 

'  E.  g.,  the  archives  of  his  mission.  Torlade  v.  Barrazo,  1  Mile£  {Penn- 
gyhania)  Sep.,  378;  Holbrook  t.  Henderson,  4  Saudford'g  {New  Y<n-k) 
Bep.,  633. 

'  It  is  proposed  by  this  to  abolish  the  eKisting  rule  that  in  transactionB 
relating  to  his  movahles,  {Heffter,  DroU  Intern.,  %  43 ;  KWbef.  Broit  dm 
Gena,  %  309,)  or  his  personal  righte  or  relations,  a  public  minister  is  not 
bound  to  adopt  the  formalities  required  by  any  other  nation  than  that 
by  which,  he  is  accredited.  1  F^elix,  Drmt  International  PrivS,  p.  418, 
no.  310. 

Duration  of  exemptions. 

140.  The  exemption  to  which  a  public  minister  is  en- 
titled in  respect  of  his  person,  property  and  family, 
official  and  personal,  commences  from  the  time  when 
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tile  nation  from  which  the  exemption  is  claimed  has 
notice  of  his  character,'  and  continues  with  his  powers 
until  his  death,'  or,  in  other  cases,  until  a  reasonable 
time  hag  elapsed  after  his  powers  have  terminated,' 
except  as  provided  in  the  next  two  articles. 

'  Thus,  if  lie  ia  a  resident  at  the  time  of  his  appointment,  his  exemp- 
tion dates  from  the  time  of  the  receipt  of  liis  credentials.     IQSber,  |  303, 

'  Attorney  General  n.  Kent,  1  ffarlstone  &  Coitman's  Sep.,  12 ;  Magda- 
lena  Co.  v.  Martin,  3  ElHs  *  EUUf  Sep.,  114,  per  Lord  CampbbijL,  C.  J,. 

=  InTorladeB.  Barrazo,!  Afifes'(Penn»^iiion»o)Bep.,  379,twentj-lwodays 
wero  considered  a  reasonable  time.  Some  authorities,  however,  state  that 
his  personal  property  is  not  exempt  after  the  termination  of  hia  pow- 
ers.   Marteit'i  Law  of  Nations,  Bk.  VII.,  ch.  5,  %  3,  Gobbet's  Translation, 

nm. 

Exceptions  as  to  exemptions. 

14i.  Upon  a  change  in  the  dynasty  or  form  of  gov- 
ernment, or  the  death,  deposition  or  abdication  of  the 
sovereign  of  the  minister's  nation,  and  an  exclusive 
recognition  of  the  new  government  by  the  nation  to 
which  a  public  minister  is  accredited,  the  courts  of 
such  nation  have  jurisdiction  to  compel  the  delivery  to 
his  successor  of  such  archives  of  his  mission,'  and 
other  property  in  his  official  charge,  as  may  be  found 
within  its  territory. 

'  See  Torladu  v.  Barrazo,  1  Milee'  {Penti»ylvanid)  Rep.,  378,  where  the 
court  avoided  a  decision  on  this  point. 

The  same. 

142.  The  nation  to  which  a  public  minister  is  ac- 
credited may  fix  a  reasonable  time  from  the  termina- 
tion of  his  powers,  at  the  end  of  which  the  exemptions 

to  which  he  is  entitled  shall  cease. 

Halleck,  p.  385. 


143.  The  actual  dwelling-house  of  a  public  minister 
is  exempt  from  the  jurisdiction  of  the  nation  to  whi(!h 
he  is  sent,"  but  cannot  be  used  as  an  asylum,  except 
for  the  protection  of  members  of  his  nation"  against  in- 
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vasions  of  rights  secured  to  them  by  this  Code,  or  by 
special  compact,  or  for  the  protection  of  members  of  a 
nation  on  whose  behalf  his  friendly  offices  are  interposed. 

'  3  PMU.  Iiaerti.  Law.  pp.  193,  310 ;  Lmermice'*  Whealon,  p.  400 ;  United 
States  V.  Jeffere,  4  Graneh'i  U.  8.  Circuit  Court  Jiep.,  p.  704,  Other  im- 
movables of  a  minister  are  not  exempt.    3  PhUl.  Int.  Law,  p.  193. 

"3  PhiU.  Int.  Zaw,  pp.  311-313.  A  crime  committed  in  a  ministor'a 
hotel,  by  a  person  not  belonging  to  hie  family,  official  or  personal,  although 
by  a  member  ol'  liis  nation,  Is  within  the  jurisdiction  of  the  nation  to 
which  he  is  sent.  Case  of  MitohencofF,  X.  Sol.  Jowrn.,  56.  Tlie  right  of 
asylum  is  denied  in  general  terms  by  3  Vmlix,  Dr.  Int.  PHvS,  p.  393,  § 
576;  HeJter,%eZ. 

Periiaps  the  office  should  bo  also  included. 

Family,  official  and  personal. 

144.  The  members  of  the  feimily,  official  and  personal, 
of  a  public  minister,  are  exempt  from  the  jurisdiction 
of  the  nation  to  which  he  is  sent,  or  through  the  terri- 
tory of  which  they  pass  in  company  with  him,  to  the 
same  extent  as  is  his  person. 

Servants. 

145.  The  last  article  does  not  extend  to  a  person 
taken  into  the  service  of  the  minister,  and  belonging  to 
a  nation  by  the  law  of  which  such  person  is  incapa- 
ble of  making  such  contract  of  service,  or  prohibited 
from  making  it, 

9  Opinions  of  U.  8.  Attorney »-Qenerai,  7.  The  absence  of  such  a  pro- 
vision would  enable  the  minister  to  employ  "  any  discontented  wife 

rebellious  child,  .  .  .  the  soldiers  of  a  garrison,  ....  tlie  sailors  from  a 
ship,  ...  or  a  felon." 

Waiter  of  privileges. 

146.  The  privileges  of  a  public  minister,  and  of  such 
of  his  official  family  as  are  appointed  by  the  direct  ac- 
tion of  the  government  which  he  represents,  cannot  be 
waived  by  Mm,  except  so  far  as  to  submit  to  the  juris- 
diction of  a  foreign  nation  in  matters  not  involving  an 
interference  with  his  person  or  personal  property. 

Taylor  ».  Best,  14  Common  Bmieh  Sep.,  487 ;  3  PMU.  Int.  Law,  197 ; 
United  States  v.  Benner,  Baldwin's  Sep.,  334. 

The  swme. 

147.  The  privileges  of  the  family,  official  and  per- 
sonal, of  a  public  minister  cannot  be  waived  by  any  of 
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them;  but  may  be  waived  by  him,'  except  as  other- 
wise declared  in  article  146. 

3  Phm.  Int.  Law,  196. 

'  1  Fcdix,  Dr.  Intent.  Priv^,  p.  417,  note  b. 

Property  in  trade. 

148.  The  property  of  any  member  of  the  family  of  a 
public  minister,  invested  in  trade,  is  subject  to  the 
jurisdiction  of  the  nation  within  whose  territory  it  is 

situated. 

This  (^lteoption  to  the  general  rule  ol  immunity  dona  not  extend  to  min- 
isters tliemselves.     See  Taylor  c.  Beat,  14  Vommon  Bench  Rep.,  487. 

Meturning  minister. 

149.  The  nation  of  a  public  minister  cannot  deprive 
him  of  his  privileges  as  a  returning  minister,  without 
his  consent. 

In  Torlad6  «.  Borrazo,  1  Mileif  {Pennsylvania)  Rep.,  366, 385,  it  was  held, 
that  the  Institution  of  an  action  of  trover  to  recover  the  archiveB  of  the 
mission,  by  the  cliarge  of  a  newly  recognized  government  against  liis  pre- 
decessor, did  not  vpm  faeto  divest  the  defendant  of  such  privilege. 

Doinicil. 

150.  The  domicU  of  a  public  minister  is  not  changed 
by  his  appointment,'  or  by  any  of  his  acts  done  while 
his  powers  continue." 

'  Tliis  rule  applies  to  the  case  of  a  person  domiciled  at  the  time  of  his 
appointment  in  tlie  territory  of  the  nation  to  which  he  is  accredited.  West- 
lake,  Private  Intern.  Lain,  §  47;  Attorney -General  c.  Kent,  1  Hurlntone 
<fi  GiMman'i  Bep.,  13. 

'  mdix.  Dr.  Int.  PrivS,  vol.  I.,  p.  418,  §  311 ;  Heath  o.  Samson,  14  Be/t- 
ttaii'g  Sep.,  441. 

Jurisdiction  of  his  own  nation. 

151.  No  person,  by  reason  of  being  a  public  minister, 
or  a  member  of  the  family  of  a  public  minister,  is 
exempt  from  the  jurisdiction  of  the  nation  of  which 
he  is  a  member,  except  to  the  extent  of  freedom 
from  arrest  on  civil  process. 


High  c 

152.  In  case  of  the  commission  of  a  high  crime  by  a 
public  minister,  or  by  one  of  his  family,  in  a  foreign 
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country,  the  nation  in  whose  territory  the  offender  is 
found,  may  compel  Mm  to  leave  it ;  and  may  use  any 
degree  of  force  necessary  to  secure  his  departure. 

Laun-enee'e  Wheaton,  p,  385;  3  Fixlix,  l>r.  Int.  P rive,  g  STB,  p.  S93; 
Hejfler,  §  306. 

Arrest  of  criminal  act. 

153.  Any  person  or  nation  may  arrest  any  act  of 
criminal  violence  on  the  part  of  a  public  minister,  or 
any  of  his  family ;  and  may  use  any  force  necessary 
to  prevent  the  commission  of  such  an  act. 

3  PMU.  Int.  Law.  p.  185  ;  Uoiled  Stales  v.  Liddle,  2  Waahingioit's  V.  8. 
areuU  Court  Sep.,  p.  305 ;  United  States  n.  Ortego,  4  Id.,  537 ;  Lawrertc^i 
Wheaton,  p.  395. 

Right  to  punish  family. 

154.  A  public  minister  has  no  power  to  inflict  crim- 
inal punishment  upon  any  of  his  family  ;  but,  with  the 
consent  of  the  nation  in  whose  territory  he  is,  he  may 
use  any  necessary  force  to  send  home  any  of  them 
charged  with  crime. 

See  H'lileek,  p.  330. 

Taxes. 

155.  It  is  the  duty  of  a  public  minister  to  pay  taxes 
and  assessments  imposed  upon  his  property  for  its 
benefit ; '  but  this  duty  cannot  be  enforced  by  any  na- 
tion  whatever,  by  means  of  any  process  against  his 
person,'  nor  by  the  nation  to  which  he  is  sent,  by 
means  of  any  process  against  such  of  his  property  as 
is  exempted  from  its  jurisdiction." 

'  Hecent  treaties  give  eoiwih  a  more  liberal  exemption.     See  Prelim- 
Note  to  Section  IV.  of  nest  Chapter. 
'  1  Twisa,  Law  of  Nations,  §  303. 
'lb.;  .£"i«6^,  §  305. 

Importations. 

156.  A  public  minister  is  entitled  to  import  articles 
for  the  use  of  himself  and  his  iamily,  official  and  per- 
sonal, to  a  reasonable  extent,  free  of  duty. 

See  Lawrence'ft  Wheaton,  p.  416 ;  Attoroey-Qenoral  v.  Tliomtou,  1  Mc- 
Lelland'a  Sep.,  pp.  600,  607.  ^ 
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!a  said,  that  he  may  be  required  in  tlie  first  iv 
the  duty,  but  tliat  it  cannot  be  enforced  by  Hei7.ure  cr  legal  process.   This, 
however,  does  not  seem  reaaonable. 


s  of  dispatches. 

157.  Bearers  of  dispatches  to  or  from  a  public  min- 
ister,  provided  with  passports  or  other  evidence  of  their 
character,'  have  the  same  privileges  as  members  of  liis 
femily,  accompanying  him,  for  such  length  of  time  as 
may  be  necessary  to  enable  them  to  perform  their 
duties  as  such." 

'  He.ffUr,  %  204. 

*  iaw6nc«'«  Wlieaton,  p.  417 ;  3  PhiU.  Int.  Lam,  196, 1 186. 


Jieparafion  for  'eiolence  ti 

158.  The  nation  within  whose  jurisdiction  an  act  of 
violence  is  committed  upon  the  exempt  property  of  a 
public  minister,  is  bound  to  make  reparation  therefor, 
although  done  by  a  person  who  was  at  the  time  igno- 
rant of  its  character. 

In  United  States  it.  Hand,  2Wit»hiiigtori'i<  U.  S.  Gii-cuit  Ct.  Rep.,  p.  435, 
it  was  held,  that  an  attack  upon  a  minister's  Iioase  is  not  a  orime  by  the 
law  of  nations,  unless  the  aggressor  knew  tiiat  it  was  the  domicil  of  the 
minister.  Such  ignorance  would  be  no  CKCuso  for  an  assault  upon  hia 
person.  United  States  «.  Liddle,  3  Id.,  310 ;  United  States  v.  Ortega,  4  Id., 
537 ;  United  States  b.  Benner,  1  Baldwin.'^  Rep.,  334.  To  the  contrary, 
HefUr,  %  S04 ;  rmd's  Law  of  Jfatwm,  Bk.  IV.,  ch.  XVII..  §  83. 
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CHAPTER   XIII. 

CONSULS. 

Section  I.  General  provisionB. 

11.  Aathorizalion, 

III.  Powers; 

IV.  Immunities. 


SECTION     I. 

I   PBOTISIOHS. 


*' Consul'^  defined. 

159.  A  consul  is  an  agent  appointed,  by  authority  of 
one  nation,  to  reside  within  the  territory  of  another 
nation,  for  the  purpose  of  facilitating  commerce.  The 
word  "consul,"  as  used  in  this  Code,  designates  any 
person  empowered  to  exercise,  for  the  time  being,  the 
consular  functions. 

Classes  of  consuls. 

160.  The  various  classes  of  consuls,  and  their  relative 
rank  and  powers,  are  fixed  by  their  respective  nations. 

It  is  not  thonglit  necessary  to  define  in  this  Code  a  fised  scheme  ot 
clasaifieatioii  /or  conaular  officera,  any  furtlier  tlian  tlie  distinctions  be- 
tween principal  and  snbordinate  officers,  and  between  temporary  and 
permanent  officers,  are  recognized  in  tlie  following  Articles: 

Tlie  consalar  body  in  France  is  composed  of;  1.  Coneals-General ;  2. 
Consuls  of  tlie  first  and  second  class ;  3.  Consular  pupils,  {eleven  c?nmik.) 
See  Report  of  Mr.  Bigelow,  Feb.,  1864,  quoted  in  United  Stntm  Coamdar 
Begvlationi,  (1868,)  p.  178,  note. 

By  tlie  United  States  Conmlar  Begvlation*,  (1870,)  Art.  1.,  T  1,  tUe  Con- 
sular service  of  the  United  States  consists  of  the  following  officers ; 
Agents  and  Consuls  General ;   Cousuls  Qeueral ;  Vice-Conauls  OeneraJ  ; 
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Deputy  Consuls  General ;  Consuls ;  Vice-Conauls;  Deputy  CohbuIh  ;  Con- 
Bulor  Agents;  Commercial  Agents;  Vice-Commercial  Agenta ;  Consular 
Clerks  ;  and  office  clerks. 

Agents  and  Consuls  General,  Consuls  General,  Consuls  and  Commer- 
cial Agents,  are  full,  principal  and  permanent  Consular  Officers,  as  dis- 
tinguished from  subordinates  and  substitutes. 

Deputy  Consuls  and  Consular  Agents  are  Consular  Officers  subordinate  to 
Bucli  principals,  exercising  the  powers  and  performing  the  duties  within 
the  limits  of  their  Consulates, — the  former  at  the  same  porta  or  places, 
and  the  latter  at  ports  or  places  diffiirent  from  those  at  whicli  such  prin- 
cipals are  located. 

Vice-Conauls  Genera],  Vice-Consuls  and  Vice-Commercial  Agents  are 
Consular  Officers  who  are  substituted  temporarily  to  fill  the  places  of 
Consuls-General,  Consuls  or  Commercial  Agents,  when  they  are  tempora- 
rily absent  or  relieved  from  duty. 

Consular  Clerks  are  recognized  by  tlie  Act  of  Congress,  June  20,  18G4, 
13  U.  8.  Stat,  (a  L.,  p.  139,  g  3.  The  class  of  Office  Clerks  is  authorized 
only  in  unsalaried  Consulates. 

The  class  of  Consular  Pupils  is  recognized  by  the  consular  conrention 
between  the  United  States  and  France,  Feb.  23,  1853, 10  U.  8.  Stat,  at  L., 
(?V.,)  114,  121 ;  by  wliicli  convention,  and  by  that  between  Fiance  and 
Brazil,  Dec.  10, 1880,  (8  Be  Clercq.  153,  Art.  11..)  it  is  provided  that  Con- 
sular pupils  shall  enjoy  the  same  privileges  and  immunities  of  the  person 
as  Consuls,  &c. 

Commercial  Agents  are  peculiar  to  the  service  of  the  United  States,  and 
seem  to  be  employed  in  lieu  of  Consuls,  either  for  reasons  of  convenience 
in  the  formalities  of  appointment :  or,  to  avoid  the  necessity  of  recogniz- 
ing a  ^ /icto  government,  by  requesting  an  exeqvMwr.  U.  8.  Consular 
Begutatiom,  (1868,)  pp.  156^. 

It  is  proposed  by  Article  169,  to  confine  the  immunities  to  Consuls  hold- 
ing an  exeguatur. 

"  By  whatever  name,"  says  Salleek,  (Intern.  Law,  p.  241,  |  3,)  these  offi- 
cers are  designated,  their  powers  and  duties  in  Christian  countries  are 
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SECTION    II. 

AUTHOmZATION  OP  COtTSULS. 

Article  161.  Duty  of  nations  to  receive  consule. 
16S.  E?:clu8ion  of  consuls. 

163.  Forbidding  consuls  to  engage  in  business. 

164.  Appointment  of  subordinates. 

165.  Commission  required. 

166.  Formal  act  of  permission  required. 

167.  Esception  as  to  temporary  consuls. 

168.  Notifying  appointment  to  local  authorities. 

169.  Notifying  permiBsion. 

Duty  of  nations  to  receive  consuls. 

161.  Any  na.tion  may  appoint  consuls  in  all  the  porta, 
cities  and  places  of  any  other  nation ;  subject  to  tlie 
right  of  the  latter  to  exclude  the  consuls  of  all  nations 
whatever'  from  places  where  it  may  not  be  convenient 
to  recognize  such  officers.' 

Convention  between  the  United  States  and  Italy,  Feb.  8,  1868, 15  U.  8. 
Stat,  at  L.,  (3V.),  185,  Art.  I. ;  and  other  treaties  of  the  United  States. 

Consular  convention  between  France  and  Austria,  Dec.  11,  1866,  9  Be 
Gkreq,  660,  Art.  I. 

Treaty  of  friendship,  commerce  and  navigation  between  France  and 
Honduras,         Feb.  83, 1856,     Art.  XIX.,  7  De  Clercq,  p.  10. 
New  Granada,  May  15, 1856,        "    XSIII.,  7  Id.,  108. 

And  other  treaties  of  France. 

'  By  this  provision,  the  nations  uniting  in  this  Code  will  not  bo  ex- 
clnded  from  any  ports  in  other  such  nations  to  which  consuls  from  any 
nations,  whether  parties  to  the  Code  or  not,  are  admitted.  This  is  the 
principle  of  the  treaties. 

'  Exclusion  in  case  of  war  is  provided  for  in  Book  Second  of  tliis  Code. 

Exclusion  of  consuls. 

162.  A  nation  may  withdraw  its  permission  from  the 
consuls  of  all  nations  whatever,  at  any  place,  upon 
communicating  the  reasons  for  so  doing  to  the  na- 
tions parties  to  this  Code,  whose  consuls  are  thereby 
excluded. 

by  the  treaty  of  friendship,  commerce  and  navigation  be- 
Fnince  and  Peru,  March  9, 1861,  Art.  XXX.,  8  De  Clercg,  193. 
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Forbidding  consuls  to  engage  in  business. 

163.  A-  nation  may  at  any  time  forbid  consuls  re- 
ceived by  it  to  engage  in  business. 

Tho  Frendi  law  forbids  the  conaula  of  Franc*  to  cany  on  any  business, 
and  it  seenia  proper  to  reserve  a  tijiiht  to  a  nation  receiving  consuls  to  im- 
pose similar  restrictions.     Guide  Pratique  des  Consulate,  vol.  1,  p.  GO. 

Appointment  of  subordinates. 

164.  A  nation  may  autborize  its  consuls','  resident 
witbin  the  territory  of  anotber  nation,  or  its  public  min- 
isters" accredited  thereto,  to  appoint  vice-consuls,  and 
other  subordinate  or  temporary  consular  officer,  and 
to  remove  tbe  same." 

'  Convention  between  the  United  States  and  ] 

France,  Feb.  33,  1853,      Art.  V.,  10  U.  S.  8l(U.  at  L..  (Tr.,)  114. 
Italy,      Feb.    8, 18138,         "     VII!.,  15  Id.,  (Tr.,)  185. 
Belgium,  Dec.  5, 1808,        "    VIII,.  U.  S.  Cons.  Reg.,  (1870,)  T[  500. 
Consular  convention  between  France  and 

Austria,    Dec.  11, 1896,  AH.  VII.,  9  De  Clereg,  p.  689. 
Portugal,  July  11,  1866,    "      IV.,  9  Td..  583. 
*  Treaty  of  friendship,  commerce  and  navigation  between  France  and 
Peru,    March   9,    1861,   8  Be   Glereq,    193;   Imtriietu>m  to   IHplomttie 
Agent*  of  United  Sttaes,  Art.  XXIV. 

'  The  power  of  removal  is  not  found  to  be  espressly  sanctioned  in  the 
boots ;  but  it  aeems  proper  that  the  tenure  of  sucli  subordinate  officers 
should  he  subject  to  the  pleaaare  c>f  the  appointing  power. 

Commission  required. 

165.  A  consul  must  produce  a  suitable  commission 
from  the  authority  by  which  be  is  appointed. 

2  Pkiltimore,  Intern,  Law,  pp.  340,  241. 

The  commissions  of  vice-consnis  and  consular  agfents.  appointed  by  a 
consul  or  consul-general,  are  Issued  by  the  latter,  according  to  the  treaty 
between  the  United  States  and  Italj,  Feb.  8. 1868,  15  V.  8.  Stat,  at  L., 
(Tr..)  185,  Art.  VIII. 

Fortnal  act  of  perm.ission  required. 

166.  A.  consul  can  perform  no  official  act  until  he  has 
received'  from  the  nation  of  bis  residence  a  fonnal  act 
of  permission."  Such  permission,  when  issued,  must 
be  free  of  charge.' 

'  Halleck,  Int.  Law,  p.  343,  g  4 ;  BluiitaeUi,  Droit  Int.  Cod.,  %  246,  note. 

Treaty  between  the  United  States  and  Honduras.  July  4. 1864,  13  U.  8. 

Stat,  at  L.,  609,  Art.  X.    The  United  Statee  Consular  Begvlattom,  (1868,) 
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pp.  18i).  190,  on  this  point,  Banction  hia  acting  as  commercial  agent,  by  con- 
sent  of  the  local  ftutlioritlee,  before  receipt  of  his  exequatur. 

'  Exequatur.  2  PMl.  Int.  Law,  S41.  This  te  In  various  forms  in  difier- 
ent  countries.     iMorenee'i  Wkeaton,  p.  433,  note  143. 

The  more  common  form  of  exequatur  in  nse  in  France,  England,  Spain, 
Italy,  the  United  States,  Brazil,  &c,  is  letters  patent  signed  by  tlie  exec- 
utive head  of  the  nation,  and  connlersiftned  by  the  minialer  of  foreiprii 
aflkirs.  In  other  eomitries,  as  in  Euasia  and  Denmark,  the  consul  simply 
receives  notice  that  he  is  recognized,  and  that  the  necessary  orders  have 
been  given  lo  the  local  authorities  at  his  residence.  In  Austria,  exequatur 
is  simply  written  npon  his  commission,  and  authenticated  by  the  Em- 
peror's seal.     Guide  Pratique  des  C'onsulats,  vol.  1,  p.  134. 

The  exequaturs  of  French  consuls  are  asked  for  and  sent  to  their  des- 
tination by  the  French  minister  accredited  to  the  nation  of  the  consul's 
residence.     Guide  Pr.  des  C'ona.,  vol.  1,  p.  135. 

'  By  the  general  usajre,  exequatwrs  aie  issued  free  of  charge.  They  are 
required  to  be  furnished  free  of  charge,  by  the  treaty  between  the  United 
States  and 

Italy,  Fell.     8, 18G8,  Art.    II.,  15  U.  S.  Stat,  at  Large,  {Tr.,)  185. 

Denmark,        April  26, 1826,    "      IX.,     8  7rf.,  343. 

France,  Feb.  33, 1853,    "        I.     10  Id.,  (Tr.,)  U5.    See8J<Z„10G. 

Belgium,         Dec.     5.  1888,    "        II.,   U.  8.  Cms.  Reg.,  (1870,)  ^  500. 

New  Granada.  May    5, 1850,    "        II.,  10  U.  8.  Stat.  at.  L.,  800. 

Portugal  imposes  the  same  charge  as  is  required  by  the  nation  of  the 
consul  in  question,  England,  Italy,  Spain  and  Brazil  impose  charges  rang- 
ing from  forty  lo  four  hundred  and  fifty  francs.  Guide  Pr.  de»  Oona.,  vol. 
1,  p.  138. 

Bxception  as  to  temporary  consuls. 

167.  The  last  two  articles  do  not  apply  to  suboi'di- 
nate  officers  temporarily  acting  in  the  cases  authorized 
by  article  106. 

The  French  rule  requires  an  exequatur  for  the  consular  agents  commis- 
sioned by  consuls,  but  not  for  consular  pupils,  chancellors,  interpreters, 
clerks,  or  other  secondary  officers,  nor  for  temporary  incumbents  dis-  - 
charging  the  functions  of  the  office  during  vacancy.  Guide  Piiitique  des 
Conmlata,  vol.  1,  p.  137. 

Notifying  appointment  to  local  authorities. 

168.  A  consul,'  on  aiTiving  at  his  post  or  receiving 
his  commission  there,  must  notify  his  appointment  to 
the  authorities  of  the  city,  port  or  place  constituting 
his  district, 

'  The  appointment  of  a  deputy  consul  or  consular  agent  must  be  noti- 
fied to  the  local  autliorities  of  the  place  where  he  is  to  act.  Without 
their  recognition  of  his  appointment,  it  would  be  improper  for  a  deputy- 
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officially  with  them.     United  States  Consular  Meg- 
■ulations,  (1868,)  p.  154. 

Notifying  perTnission. 

169.  A  consul  receiving  a  formal  act  of  permission, 
must  notify  the  same  to  the  authorities  mentioned  in 
the  last  article. ' 

From  the  time  of  such  notification  only,  he  is  entitled 
to  the  immunities  provided  in  this  Chapter.' 

1  Tlio  treaty  of  friendship,  commerce  and  navigation  between  France 
and  Peru,  March  8, 1861.  Art.  XXX,,  (8  Be  Okreg,  193,)  requires  that  con- 
suls, viee-conBula,  or  simple  consular  agents,  must  also  notify  their  ap- 
pointment to  the  local  autliorities  of  the  place  of  their  exequatv,r.  It  is 
the  usage  of  some  governments  to  give  this  notice  to  the  local  authori- 
ties themselves,  so  that  the  consul  is  not  charged  with  the  duty.  Qwide 
Pr.  dea  Cons.,  vol.  1,  p.  135. 

'  On  the  exhibition  of  the  exequatur,  consuls  shall  enjoy  the  rights, 
prerogatives  and  immunities  which  are  granted.  Convention  between 
the  United  States  and  Italy,  Feb.  8, 1868, 15  U.  S.  S/nt.  at  Large.  185, 
Art.  11. 


SECTION    HI. 


AbtiCE  170.  Powers  conferred  or  defined  by  this  Code. 

171.  Protection  of  members  of  friendly  nation. 

172.  Non-contentiona  jatisdietion. 
173   Other  powers  may  be  conferred. 

174.  Certified  copies  of  consular  acts. 

175.  Authority  presumed. 

176.  Protection  of  rights,  and  complMnts  against  wrong-s. 

177.  Wplomatic  cliaracter. 

178.  Termination  of  powers. 

ITS.  Powers  not  terminated  by  change  of  govcrnnicnt. 

Pfywers  conferred  or  defined  by  tJiis  Code. 

170.  A  consul  has  power : 

1.  In  reference  to  deserters,  in  the  cases  and  to  the  ex- 
tent mentioned  in  Section  II.  respecting  Extradition 
OF  Deserters,  of  Chapter  XVIII.,  entitled  Extradi- 

TIOTT  ; 

3.  In  reference  to  the  administration  of  estates,  in  the 
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cases  and  to  the  extent  mentioned  in  Chapter  XXVI., 
entitled  Rights  of  Property  ; 

3.  In  reference  to  wrecks,  in  the  cases  and  to  the  ex- 
tent mentioned  in  Chapter  XSVII.,  entitled  Wkecks  ; 

4.  In  reference  to  marriage,  in  the  cases  and  to  the 
extent  mentioned  in  the  Chapter  entitled  Maeeiage, 
of  the  Title  respecting  The  Condition  op  Persons,  in 
Part  v.,  concerning  Pritate  Rights  of  Persons  ; 

5.  In  reference  to  the  sale  of  ships  and  adjustment  of 
average,  in  the  cases  and  to  the  extent  mentioned  in 
the  article  entitled  Authorizing  Sale  of  Wrecked 
Property,  in  Chapter  XXVII.,  conceming  Weecks, 
and  in  the  article  respecting  Consular  Power,  in 
Chapter  XXXIV.,  entitled  GtENERAL  Average  ; 

6.  In  reference  to  judicial  proceedings  affecting  mem- 
bers of  his  nation,  in  the  cases  and  to  the  extent 
mentioned  in  the  article  respecting  Power  of  consuls 
to  appear  for  mewhers  of  his  nation,  in  the  Title  con- 
cerning JtTDrciAL  PowEit,  of  Part  VI.,  entitled  Ad- 
ministration OF  Justice  ;  and, 

7.  In  reference  to  controversies,  order  and  discipline 
on  hoard  ship,  in  the  cases  and  to  the  extent  men- 
tioned in  the  article  respecting  Judicial  power  of  con- 
suls, in  the  Title  concerning  Judicial  Power,  of  Part 
VI.,  entitled  Administration  of  Justice. 

Protection  of  'members  of  friendly  nation. 

171.  A  consul  may  exercise  the  powers  mentioned  in 
the  last  article,  for  the  protection  of  the  rights  of 
person  and  property  of  members  of  any  friendly  na- 
tion whatever,  which  has  no  public  agent  at  the  same 
place. 

Ouide  Pratique  den  ConavlaU,  vol.  1,  p.  370. 

Tlie  power  does  not  extend  to  ordinary  notarial  acta. 

Non-contentious  jurisdiction. 

172,  A  consul  has  power,  subject  to  such  qualifica- 
tions as  may  be  contained  in  the  laws  or  instructions  of 
his  government,  to  take  and  authenticate,  at  any  place 
within  his  district : 

1.  Affidavits  and  depositions  by  any  inmate  of  a  ship 
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of  his  nation,  or  by  any  member  of  his  nation  ;  and  af- 
fidavits and  depositions  by  any  person  whatever,  af- 
fecting the  interests  of  a  member  of  his  nation  ;' 

2.  Contracts,  transfers,  or  other  instruments  to  which 
a  member  or  domiciled  resident'  of  his  nation  is  a 
party ; 

3.  Wills  made  by  members  of  his  nation,  or  which, 
by  the  provisions  of  this  Code,  may  be  made  accord- 
ing to  the  law  of  snch  nation  ; 

4.  Contracts  and  transactions  by  or  between  any 
parties  whatever,  which  relate  to  property  situated  or 
transactions  to  be  had  within  the  jurisdiction  of  the 
consul's  nation  ; 

5.  Protests,  declarations,  and  other  notarial  acts 
affecting  his  nation,  or  members,  or  domiciled  residents 
thereof,  such  as  a  notary  public  within  his  nation  may 
perform ;'  and  also, 

6.  To  execute  commissions,'  issued  out  of  tlie  courts 
of  his  nation,  fortakingthetestimony  of  witnesses  with- 
in his  district ;  and  for  this  purpose  he  shall  have  the 
right  to  call  upon  the  local  authorities  of  his  district  to 
compel  the  attendance  of  witnesses  and  their  deposi- 
tions. 

The  first  four  HubdiviBions  are  suggested  by  treftties,  of  wliicli  the  fol- 
lowing will  serve  as  examples.  The  provision  in  the  tre*tj"  between  the 
L'nitod  States  and  Italy.on  tliie  subject,  (IS  U.  S.  i^at.  ai  L.,  (2V.,)  185, 
Art.  X.,)  is  to  the  following  effect : 

Consuls-general,  consuls,  Yice-consuls  and  consular  agents  may  take,  at 
their  ofBces,  at  their  private  residences,  residence  of  the  parties,  or  on 
board  sliip,  the  depositions  of  the  captains  and  crews  of  vessels  of  their 
own  country,  of  passengers  on  board  of  them,  and  of  any  other  citizen  or 
subject  of  their  nation.  They  may  also  receive,  at  their  offices,  conform- 
fibly  to  the  laws  and  regulations  of  their  country,  all  contracts  between 
the  citizens  and  subjects  of  their  country,  and  the  citizens,  subjects,  or 
other  inhabitants  of  the  country  where  tliey  reside,  and  even  all  contracts 
between  the  latter,  provided  they  relate  to  property  situated  or  to  busi- 
ness to  be  transacted  in  the  territory  of  the  nation  to  which  said  cinsular 
officer  maj'  belong. 

Article  VII.  ol  the  consular  convention  between  Franco  and  Portugal, 
July  II,  18G6,  (9  De  Ctercq,  583,)  provides  that; 

t'onsuls  and  their  deputies  niay  take,  at  the  consulate,  or  at  the  resi- 
dence of  the   parties,  or  on   boarJ  vessels,  declarations  and   other  acts 
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wbicli  tlie  maatera,  crew  and  servaota,  passengers  and  members  of  their 
nation  wish  to  make  or  perform,  including  testaments,  and  all  other  nota- 
rial acta  and  contracts  of  every  nature. 

It  also  provides,  that  such  acta  shall  be  drawn  up  in  the  form  required 
by  tlie  laws  of  the  state  of  which  the  consul  is  a  member,  subject,  how- 
ever, to  compliance  with  all  the  foi'malities  required  by  the  law  of  the 
country  where  the  net  is  to  receive  its  execution ;  while,  if  the  act  has  for 
its  object  a  transaction  affecting  movables  situated  in  the  country  where 
the  consul  resides,  it  ought  to  be  drawn  up  in  the  forms  required  and  ac- 
cording to  the  provisions  of  the  law  of  that  country. 

By  the  consular  convention  between  Prance  and  Austria,  II  December, 
1866,  (9  De  Clercq,  p.  669,  Art.  IX.,)  the  ads  and  transactions  which  consuls 
may  thus  take  are  defined  somewhat  differently,  as  including  declarations 
wliioh  masters  of  vessels,  &c.,  and  members  of  their  country  wish  to 
make  ;  also  all  testamentary  diapositions  by  membera  o(  their  nation,  and 
all  other  acts  of  civil  right  which  concern  them :  also  simple  acta  conven- 
tional between  one  or  more  of  their  own  nationality  and  other  persona 
of  the  country  in  which  tbey  reside. 

The  consular  convention  between  France  and  Brazil,  December  10, 1860, 
(8  De  Gl»rcq,  153,  Art.  VI.,)  provides,  that  when  these  transactions  relate 
to  real  property  situated  witbin  the  country,  a  competent  notary  public 
shall  be  called  in  to  unite  in  the  authentication .  and  to  sign  the  same 
together  with  the  clerk  or  consular  agent,  in  order  to  render  the  act 
valid.  See  United  States  Gonmda/f  Regulations,  (1870,)  T"  33,  and  treaties 
in  Appendix  No.  1. 

'  UnUed  State*  Comidar  Begvlationa,  (1870,)  t  288, 

'  Since  tlie  law  of  the  domicil  may  sometimes  apply  to  the  transaction, 
the  rale  should  be  extended  to  include  the  acta  of  domiciled  residents. 

^  United  Stfites  Consular  SegnZatioTis,  (1868,)  p.  380. 

*  It  ia  stated  in  the  United  States  Gomular  RegvlaUon*,  (1870,)  T  308, 
that  "  in  snch  cases  the  consular  officer  does  not  act  in  bia  quality  of  an 
Agent  of  the  Federal  Government,  but  simply  as  a  citizen  of  the  United 
States  whose  local  position  and  character  render  him  available  to  his  fel- 
low citizens  for  such  services  as  might  have  been  rendered  by  a  private 
individual." 

This  method  of  taking  depositions,  in  a  foreign  country,  has  always 
been  familiar  practice  in  the  courts  of  Admiralty ;  and  it  seema  proper  tw 
extend  the  power  to  all  courts  autliorized  by  the  consul's  nation. 

Some  of  the  States  of  the  American  Union  have  made  provision  by  law 
for  the  taking  of  depositions,  to  be  used  in  snits  pending  in  other  States 
by  bringing  the  deponent  within  the  operation  of  their  own  statute 
against  perjury  ;  and  national  comity  seems  to  require  the  enactment  of 
similar  provisions  in  all  countries. 

OtJier  powers  ttiay  he  conferred, 

173.  A  nation  may  authorize  its  consuls : 
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1.  To  issue  passports'  to  its  own  members,  but  to  no 
otliers ; 

2.  To  sanction  and  verify  the  emancipation  of 
minors ; '  and, 

3.  To  do  any  other  act  consistent  with  the  provisions 
of  this  Code,  or  special  compact,  for  the  facilitation  of 
commerce  ;  the  promotion  of  the  lawful  interests  of  his 
nation,  and  those  of  its  members  or  domiciled  resi- 
dents ;  and  the  protection  of  property  bearing  its 
national  character ;  subject,  however,  to  the  control  of 
the  nation  in  which  the  consul  resides. 

I  Aa  provided  in  the  ftrticles  on  Passparla  and  Snfe-eonducts,  and  Effect 
of  PnsspOTts.in  Section  I.,  as  to  Bights  op  Residence,  of  Chapter  XXV., 
entitled  Pebsokai  Rights  op  Foreignerb. 

By  the  American  rule,  this  power  is  uot  CKercised  by  consalB,  escept 
in  the  absence  of  a  public  mtniater.  And  this  comports  with  the  original 
usage.  HaUeek,  p.  353,  %  IS.  BlnntseMi,  however,  (§  351,  note,)  thinks 
the  consul  the  moat  appropriate  of  all  officers  to  be  vested  with  the 


Certified  copies  of  consular  ads. 

174.  A  copy  of  any  instrument  which  was  made  or 
authenticated  by  virtue  of  the  consular  powers,  when 
certified'  to  be  a  copy  by  the  consul,  under  his  official 
seal,  is  admissible  before  aU  tribunals  and  officers  as 
sufficient  primary'  evidence  of  the  original. 

Translations  into  the  language  of  the  nation  of  the 
consul' s  residence '  of  any  such  instruments,  or  of  offi- 
cial documents  of  his  own  nation,  of  every  nature,  cer- 
tified in  like  manner  to  be  translations,  are  in  like 
manner  admissible  within  the  nation  of  his  residence, 
and  with  the  same  effect. 


'  Consnlar  convention  between  France  and 

Portugal,  July  11,  1896,  Art.  VII,,  9  Be  Clereq,  p.  583. 
Austria,     Dec.  11, 1866,      "     IX.,  9  Id.,  669. 
And  other  French  treaties. 

'  The  consular  convention  between  France  and  Portugal,  July  11.  1866, 
(9  Be  Clercq,  p.  583,  Art.  IV.,)  and  the  treaty  between  the  United  States 
and  Italy,  (15  XT.  8.  Stat,  ot  L.,  {3V.,)  185,)  make  such  certified  copies  ev- 
idence equaiiy  with  the  originals. 

See,  also,  treaty  of  friendship,  commerce  and  navigation  between  France 
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and  Peru,  Maccli  9,  1861,  Art.  XXXIX,,  8  J>e  Ckrcq,  193  ;  and  the  oon- 
aalar  convention  Letweeu  France  and  Brazi],  December  10,  1860,  8  De 
Vkrtq.  p.  153,  Art.  VI. 

The  French  treaties  contain  a  provision,  tliat  in.  case  of  doubt  arising  aa 
to  tlie  OQtlienticity  of  a  certified  copy  of  sucli  tranaactioD,  tlie  consular 
officer  must  permit  its  comparison  witli  the  original,  on  tlie  request  of  any 
person  interested,  and  allow  liim  to  be  present  at  such  comparison. 

'  By  the  treaty  between  tlie  United  States  and  Belgium,  December  5, 
1888,  Art.  IX.,  (U.  8.  Corn.  Seg.,  (1870,)  1  500,)  the  original  and  copies  of 
such  ofGciaJ  docnmenta,  when  duly  authenticated,  are  made  receivable  as 
legal  documents  in  the  courts  of  justice  of  each  of  the  countries.  But 
it  does  not  seem  advisable  to  extend  the  rule  so  fur. 

Authority  p'resumed. 

175.  Consular  acts  shall  be  presumed  to  be  author- 
ized by  the  instructions  of  the  consuls,  until  the  con- 
trary appears. 

Protection  of  rights,  and  complaints  against  wrongs. 

176.  A  consul  may  apply  to  the  authorities,  whether 
judicial  or  executive,  within  his  district,  upon  any  in- 
fraction of  the  provisions  of  this  Code,  or  special  com- 
pact between  the  two  nations,  aifecting  his  nation  on  a 
subject  within  the  scope  of  his  powers  ;'  or  affecting  its 
members  or  domiciled  residents  ;'  or  for  the  purpose  of 
protecting  the  Interests  of  such  nation  or  persons. 

If  protection  and  redress  cannot  be  thus  obtained, 
and  there  is  no  public  minister  of  such  nation  ac- 
credited to  the  government  of  the  country,  whether  a 
nation  or  a  colony  or  transmarine  province,'  in  which 
he  resides,  he  may  for  the  same  purposes  address  such 
government  directly. 

Convention  or  treat.r  between  fbe  United  States  and  Italy,  February  8, 
1868, 15  v.  8.  Slai.  at  L.,  (Tr.^  185,  Art.  IX. 

See  UnUiA  8tatm  Consular  Beguiatiom,  (1870,)  1[  31,  and  treaties   in 
Appendix  No.  1. 
Consular  convention  between  France  and 

Austria,    Dec.  11,  1866,  Art.  Vin.,  6  Be  Glereq,  p.  6SS. 
Brazil.      Dec  10,  1S60,     "       IV.,  8  Id.,  p.  158. 
Portugftl,  July  11,  1866,    "       VI.,  9  M.,  p.  583. 
The  two  latter  contain  a  further  provision,  that  the  consuls  sliall  have 
the  right  to  take  all  steps  wliioli  they  may  judge  necessary  to  obtain  full 
and  prompt  justice. 
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Soe.  also,  treaty  of  friendship,  commerce  and  navigation  between  France 
and  Pera,  Mftrcli  S,  1861,  8  Be  CUrcq,  103,  Act.  XL, 

'  H«  has  not  general  power  to  vindicate  the  prero(ratives  of  hie  nation  ; 
e.  g.,  to  interpose  a  clEum  on  its  behalf  In  a  court  of  prize,  for  a  violation 
of  its  neutral  rerritory.  The  Anne,  3  Wheato/t's  JJ.  8.  Supreme  Ct.  Sep., 
p,  435. 

'  He  may  intervene  in  court  for  the  protection  of  the  interests  of  mem- 
bers of  his  nation,  without  special  authority.  Bello  ConmiaeB,  6  W7ieaton'» 
U.  S.  Sup.  Gt.  Rep.,  153 ;  London  Packet,  1  Miison'a  U.  S.  Cire.  <Jt.  Sep., 
14 ;  Hobson  «.  The  Hmitress,  2  Wallace  Jr.')  V.  S.  Cire.  Gt.  Rep.,  59. 

'  Tfiie  right  to  address  the  governor  of  a  colony  or  transmarine  prov- 
ince, is  authorized  by  treaty  between  the  United  8ta,tes  and  the  great 
pashalies  of  the  Turliiah  empire;  and  by  a  recent  treaty  between  the 
Unit«d  States  and  Uie  Netherlands.  Aug.  36, 1853,  10  U.  S.  Stat,  at  Lai-ge, 
(Tr.,)  66.  And  an  extension  of  the  rule  to  other  European  nations  is  sug- 
gested in  United  States  Conttular  Segvl<itioris,  (1808,)  pp.  35, 36, 

Apart  from  such  a  rule  as  this,  the  consul,  in  c*se  of  grave  difScuhies 
arising  bftween  him  and  any  authorities  of  the  nation  of  iiis  residence, 
is  limited  to  protesting,  and  should  meanwhile  remain  in  his  ordinary 
functions,  ftpd  await  Instructions  from  his  government.  Guide  Pratiqtie 
des  Conetilais,  vol.  1,  p.  149. 

Diplomatic  character. 

177.  A  consul  has  no  other  diplomatic  powers  than 
those  mentioned  in  this  Section. 

United  States  Gontvlar  Regulations,  (1870,)  pp.  147,  148 ;  Hrdleek,  p. 
242,  §  5 ;  The  Anne,  3  WMatm'i  U  8.  Supreme  Gt.  Sep.,  435. 

By  the  United  BtateH  IvMrwition»  tti  DiplomaMc  Agenti,  (g  33,)  consuls 
are  under  the  direction  of  the  minister  or  ehargi  d'affaires  of  the  United 
States,  in  the  country  where  they  respectively  reside ;  and  in  the  transac-' 
tion  of  their  official  duties  tliey  can  only  address  the  government  of  that 
country  through  such  officer.  Several  treaties,  however,  recognize  the 
right  to  address  the  government  directly  in  some  cases.  See  note  3,  to 
the  last  article. 

Biwntscldi,  (§  250,)  regards  consuls  as  diplomatic  agents  when  charged 
with  watching  the  execution  of  commercial  treaties,  or  with  reporting  on 
the  state  of  the  country  where  tliey  reside,  &c,  &c. 


178.  The  powers  of  a  consul  are  terminated,  eitlier  : 

1.  By  his  death  ; 

2.  If  appointed  for  a  fixed  term,  by  the  expiration  of 
the  term  ; 

3.  If  serving  temporarily,  by  the  resumption  of  duty 
by  his  chief,  or  by  appointment  of  a  new  chief ; 

4.  By  the  revocation  of  his  appointment  by  the  na- 
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tion  or  autlioritj'-  by  wMch  it  was  made,  and  notice 
thereof  to  the  consul,  to  the  nation  of  his  residence, 
and  to  the  local  authorities  ; 

5.  By  his  voluntary  withdrawal  at  any  time,  and 
notice  thereof  to  the  nation  of  his  residence,  and  to  the 
local  authorities  ;  or, 

6.  By  the  revocation  of  the  "permission  granted  by 
Bach  nation,  and  notice  thereof  to  the  consul,  and  to 
his  nation.' 

'  If  the  reasons  are  personal,  and  for  wliicli  permisHJon  lo  act  miglit 
Lave  been  refused,  according  to  Article  99,  it  is  sufficient  to  state  tlie  fact, 
witliout  mentioning  particulars. 

Treaty  or  Convention  between  the  United  States  and 

France,  Febraary  28, 18S3,  Art.  I.,  10  U.  8.  8kd.  at  L.,  993. 

The  Netherlands,  January  33, 1855,     "  III.,  10  Id.,  1150. 
New  Uranada,        May  4, 1850,  "    II.,  10  id.,  900. 

And  see  note  to  Article  185. 
Exclusion  in  case  of  war  Is  provided  for  in  Book   Second  of  this 

Powers  not  terTninated  by  change  of  goternment. 

179.  Notwithstanding  a  change  in  the  government  of 
either  nation,  or  a  cessation  of  diplomatic  intercourse,' 
the  powers  of  a  consul  continue  until  revoked  as  pro- 
vided in  the  last  article. 

'  See  Guide  Pr.  dea  Com.,  v.  1,  p.  149. 

'  Consuls  not  being  representativeg  of  tlie  nation,  their  functions  luay 
be  coxitinued  in  suck  cases. 


SECTION    IV. 


As  to  their  immunities  generally,  consuls  may  be  considered  as  of  three 
classes: 

1.  Those  who  neither  owe  allegiance  to,  nor  have  a  doraicil  in,  the  na- 
tion of  their  residence ; 

3.  Those  who  do  not  owe  allegiance  to.  but  have  a  domicil  in,  such  na- 
tion ;  the  esiatence  of  a  douiicil  lieing  indicated  either  by  previous  volun- 
tary residence,  or  by  engaging  in  trade  or  holding  property  ;  and, 

3.  Those  who  both  owe  allegiance  to,  and  have  a  domicil  in,  such 
nation. 
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HaUeck,  without  defining  these  classes  so  prociBcly  as  to  avoid  ani- 
bi^uity  in  some  coses,  states  tlie  existing  doctiine  of  exemption  as 
follows : 

Those  who  owe  no  allegiance,  hold  no  real  property,  engage  in  no  busi- 
ness, and  have  no  domicil  in  the  country,  have  the  personal  exemptions 
ajid  disabilities  of  aliens  who  are  mere  sojourners. 

Tliose  who  hold  real  estate,  engage  in  business,  and  have  a  fixed  resi- 
dence, are  considered  as  foreigners  domiciled ;  and  the  consular  privi- 
leges do  not  extend  to  their  property  or  trade  so  as  to  change  its  national 
character. 

Those  who  owe  allegiance  can  claim  no  eseraptions  enjoyed  by 
others  in  virtue  of  alienage,  but  are  entitled  to  those  which  pertain  to  the 
office  and  are  necessary  for  the  performance  of  its  duties,  unless  they  are 
excluded  by  conditions  imposed  in  the  exequatur. 

In  view  of  this  classification,  and  the  fact  that  the  ground  of  consular 
immunity  is  simply  the  facilitation  of  the  consular  functions,  the  follow- 
ing provisions  are  framed  to  prescribe  an  uniform  rule  of  personal  immu- 
nities in  whatever  can  affect  the  exercise  of  consular  functions,  subject 
only  to  such  exemptions  as  may  be  created  by  the  conditions  imposed  in 
the  exequatur ;  while,  on  the  other  hand,  in  all  that  does  n«t  Jiinder  the 
exercise  of  consular  functions,  such  aa  taxation,  searches  of  papers  not 
belon^ng  to  the  affairs  of  the  consulate,  attendance  as  witness  within  a 
convenient  distance,  consuls,  of  whatever  class,  are  left  to  the  rules  appli- 
cable to  their  privat«  atiitui,  whether  that  of  transient  foreigners,  of  dom- 
iciled foreigners,  of  property  owners  and  traders,  or  of  members  owing 
allegiauce. 

This  is,  substantially,  the  doctrine  which  was  declared  by  Art.  XVI.  of 
the  treaty  between  the  United  States  and  Sardinia,  (1838,)  8  U.  S.  Slat,  at 
Z.,  p.  518. 

Larger  immunities  have  been  secured  by  special  compact  in  the  case  of 
non-Christian  powers.  Some  of  the  earlier  treaties  exempted  consuls  from 
payment  of  duties  on  goods  brought  in  for  use  of  their  houses  and 
families.  Treaty  between  the  United  States  and  Algiers,  1705, 1815  snl 
1816,  8  U.  S.  Stat,  at  L..  130, 337,  and  347. 

The  usual  provision  of  the  treaties  is  to  the  effect  that  if  consuls  exer- 
dse  commerce,  they  shall  be  subjected  to  the  same  laws  and  usages  to 
which  private  individuals  of  their  nation  are  subject  in  the  same  place. 


Treaty  between  the  United  St 

atesand 

Hanover, 

(1840,) 

Art.     VL,  8  U.  S.  Stat,  at  L 

Hanover, 

(1846.) 

IX.,9iS.,(2V.,)60. 

New  Granada, 

<1846.) 

"XXXII.,9Jd.,(rA,)94. 

Prussia. 

(1799,) 

"     SXV.,  8M.176. 

Prussia, 

(1838,) 

X.,  8  Id.,  S83. 

Russia, 

(1833,) 

"      VIII.,  8I(i.,448. 

Austria, 

(1848,) 

IV..  9ffl.,{2V.,)154. 

TheTwoSiciliei 

>,  (1845,) 

"      VIII.,  9  J(f„  {Tr.,)  18. 

Hawaiian  Isands,  (1819.) 

X.,  9I(f..(r»-.,)181. 
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Treaty  between  the  United  States  and 

Austria,    (18S9,)  Art.    S.,  8  U.  8.  Slat,  at  L..  400, 
Portujfal,  (1840,)    '■       X.,  8  Id.,  564, 
Sardinia,  (1838,)    "    XV.,  8  M,  518, 
modified  tliis  by  adding  "  to  wliicli  private  individuals  of  tlielr  nation  are 
subject  in  tlie  same  place,  in  regpeet  of  their  commercial  traitsaction*." 

Tlie  treaty  between  the  United  States  and  Franw,  1868,  (10  U.  8.  Stat, 
at  L.,  (JV..)  114,  Art.  II.,)  gives  absolute  esemption  from  direct  and  per- 
sonal taxation :  bnt  it  provides  that  if  consuls  are  citizens  of  the  country 
of  residence;  if  they  are  or  become  owners  of  property  there,  or  engage 
in  ccimmerce,  they  are  subject  to  the  same  taxes,  fie,  and,  with  the  reserv- 
ation of  the  treatment  granted  to  commercial  agents,  to  the  same  jurisdic- 
tion as  citizens  owning  property  or  engaged  in  trade. 

The  treaty  between  tUe  United  States  and  Guatemala,  1849,  (10  TJ. 
8.  Bat.  at  L.,  (Tr.,)  14,  Art.  XXX.,)  and  others,  also  except  taxes  paya- 
ble on  account  of  property  as  well  as  commerce,  for  wliich  they  are  tax- 
able like  otiier  inliabltants. 

In  addition  to  the  treaties  cited  in  this  place,  others,  cliiefty  earlier  in 
date,  contain  provisions  more  or  leas  similar.  Soch  may  he  found  in  Dc 
Clercq.  vol.  5,  pp.  603,  614,  633 :  Id.,  vol.  6.  pp.  20, 157, 185. 383, 390,  308, 
308,  551 ;  Id.,  vol.  7,  pp.  179,  832,  863,  588 ;  and  in  10  U.  8.  Stat,  at  L., 
(Tr.;)  pp.  45,  80, 95 ;  11 M..  S91,  650 ;  13  Id.,  1030. 1157.  See  the  UiiUed 
Statu  ConimlaT  BegiilatiwiB,  (1870,)  T  29,  and  treaties  in  App.  No.  1. 

For  a  statement  of  tte  immunities  now  allowed  by  European  nations  to 
consuls,  see  Guide  Pratique  de»  Conmdata,  vol.  1,  p.  13. 

Akticle  180.  Right  of  passage. 

181.  Immunities  of  consuls. 

183.  Duty  as  witnesses. 

188.  Books,  papers,  &c.,  not  to  be  seized. 

184.  Dwelling  and  ofEce  inviolable. 
183.  General  subjection  to  local  law. 

Right  of  passage. 

180.  A  consul,  who  is  not  a  domiciled  member  of  tlie 
nation  of  his  residence,'  if  tie  has  received  the  formal 
act  of  permission  required  by  article  166,  has  the  right 
of  passage  through  the  territory  of  the  nation  of  his 
residence,  for  the  purpose  of  leaving  the  country ; 
which  right  continues  for  a  reasonable  time  after  his 
powers  have  terminated. 

Blunticm,  g  375 ;  Viveasli  v.  Becker,  3  Mafde  &  Sdirg/n's  R&p.,  397,  cited 
in  2  PhiU.  Int.  Law,  pp.  260.  368. 

'  A  person  having  a  foreign  domicil  before  appointment,  does  not  lose 
it  by  residing  as  consul ;  and,  therefore,  it  seems  that  his  right  of  return 
to  his  domicil  aliould  be  secared  equally  as  if  he  were  a  foreigner. 
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Immunities  of  consuls. 

181.  A  consul,  authorized  as  provided  in  the  last 
article,'  is  entitled  to  the  following  immunities  : 

1.  From  military  billetings'  in  his  consular  dwelling' 
and  office ;' 

3.  From  military  and  naval  service'  of  every  kind  : 

3.  From  jury  and  police  duty,  and  all  other  civil 
service  ; '  and, 

4.  From  arrest  on  civil  process  in  all  eases.' 

Taxation,  of  oil  kinds,  is  not  included  among  the  iinmunitiee  uHowed 
by  tbia  Code,  for  reasons  stated  In  the  introductory  ante  to  this  section. 

'  It  is  supposed  proper  to  require  an  es^gantnr  in  all  eases,  as  a  found- 
ation for  the  consular  immunities;  (see  Articles  16fr-169 ;)  tbough  this  is 
not  now  on  universal  rale. 

The  first  consular  convention  between  the  United  States  and  France, 
1788,  (8  U.  8.  Stat,  at  L.,  (3V.,)  106,)  extended  the  general  immunities  to 
vice-consuls  and  secretaries,  though  the  latter  were  not  required  to  have 
an  exequatur.  The  convention  of  1853,  however,  (10  Id.,  (2V.,)  116, 
Art.  II.,)  secures  the  same  t«  consular  pupils  and  to  secretaries,  &c,  dis- 
cbarfring  the  consular  duties  ad  interim. 

Tlie  treaty  between  the  United  States  and  Hayti,  (Nov.  8, 1864,)  18  TT. 
S.  Stat,  at  L.,  711,  Art.  XXXV.,  extends  the  immunity  from  taxes  to  per- 
sons, not  being  citizens,  attached  to  the  service  of  consuls.    And  to  the 
same  effect,  witli   the  additional  exemption  from   public  service,  is  tlie 
treaty  between  the  Uiuted  States  and  Brazil,  1828,  8  lA.,  397. 
See.  also,  the  treaty  between  the  United  States  and 
Colombia,        1834,   8  V.  8.  Stat,  at  L.,  318. 
Denmark,         1826,    8  a,  343. 
Mexico,  1831.    8  M..  433. 

Chili,  1833,    8M.,440. 

Peru-Bolivia,    1886,    8  U.,  494. 
Venezuela,        1836,    8  Id.,  480. 
New  Granada,  1846,    9  Id.,  (JV.,)  94. 
Guatemala,       1849,  10  Id.,  {JV.,)  14. 
In  order  tliat  a  nation  may  retain  full  jurisdiction  over  its  own  members, 
when  appointed  consuls  by  a  foreign  nation,  a  waivor  of  immutiitv.  as  a 
condition  of  granting  the  ersqmtlur,  should  be  required. 

*  3  PAHl.  Int.  Law,  p.  344. 

Treaty  between  the  United  States  and 

Italy,  Feb.  8, 1868,    Art.        lU.,  15  U.  B.  Stai.nt  r,.,(Tr.,)  IB5. 

Haytl,  Nov.  3,  1864,      "  XXXV.,  13  Id.,  711. 
'floHMfc,  p.  344,§8. 

*  Tlie  authorities  usually  speak  of  the  consular  dwelling  only ;  but  as 
the  dwelling  is  sometimes  separate  from  the  office,  the  latter  is  specially 
mentioned,  for  it  is  peculiarly  entitled  to  exeniption. 

'  Marlem  Buya,  that  if  necessary,  the  consul  may  be  required  to  provide 
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aauliBtitute;  but  it  is  suggested  as  better  to  disallow  thisqualificatio. 
Gvide  JHp..  tome  1,  |  74 ;  cited  in  HaUeck,  pp.  348,  340. 

See  United  States  Gonmlar  Begvlatiima,  (1870,)  T  30;  and  treaties  i 
Appendix  No.  1. 
«  Halkek,  pp.  348,  349. 

'  The  existing  rule  only  extends  this  exemption  to  consuls  who  do  in 
engage  in  commerce.    3  Phm.  Int.  L<m,  368. 
The  consular  conventions  between  France  and 
Braail,       Dec.  10. 1860. 8  Be  Olercg,  158. 
Austria,    Dec.  11,  1866,  »  Id.,  669,  Art.  II. 
Portugal,  July  11, 1866,  9  Id.,  583.  Art.  II. 
provide  tliat  arrest  of  the  person  can  only  be  applied  in  civil  cases,  ■ 
causea  of  action  of  a  commercial  nature,  where  the  consul  ii 


Bat  it  is  believed  that  the  necessity  of  the  efficient  perforraouce  of  con- 
sular functions,  and  a  harniony  with  the  general  tendency  restricting  im- 
prisonment in  dvil  cases,  requires  the  adoption  of  the  rule  in  the  test. 

Arrest  in  criminal  cases  is  generally  sanctioned  by  the  authorities,  and 
there  seems  to  be  good  reason  for  allowing  it,  notwithstanding  the  inter- 
ruption of  the  consular  functions  thereby  caused.  It  is  an  important 
question,  however,  whether  arrest  should  be  allowed  for  crimes  only,  or 
also  for  misdemeanors,  {ddils.)  Tlie  recent  treaty  between  the  United 
States  and  Italy  allows  of  arrest  only  for  offenses  which  are  crimes  by 
the  local  law,  and  punishable  as  such.  The  treaty  between  the  United 
States  and  France,  1853,  (tO  U.  S.  Slat,  at  L.,  {Tr.^  114,  Art,  II.,)  is  to  the 
same  effect.  It  is  understood,  however,  that  the  French  law  generally 
holds  foreign  consuls  amenable  in  cases  of  delit. 

Tlie  latter  rule  seems  preferable,  and,  therefore,  no  exemption  in  crim- 
inal cases  is  specified. 

See  JJ.  S.  Gone.  Reg.,  (1870,)  1  97,  and  treaties  in  App.  No.  I. 

Duty  as  witnesses. 

182.  A  consul  may  be  required  to  attend  as  a  witness 
ill  tie  tribunals  of  the  nation  of  his  resi(len<;e,  witliin 
five  leagues  from  the  consular  office,  in  the  same  man- 
ner as  any  other  witness. 

When  the  testimony  of  a  consul  is  required  for 
a  tribunal  beyond  that  diste,nce,  it  must  be  taken  in 
writing,  at  the  consular  office,  in  the  manner  prescribed 
by  the  law  of  the  place  for  taking  depositions. 

This  is  snggestfid  as,  on  the  whole,  a  more  reasonable  and  convenient 
rule  than  that  embodied  in  many  of  the  treaties. 

The  convention  between  the  United  States  and  Italy,  cited  above,  pro- 
vides thnt  no  consular  officer,  who  is  a  member  of  the  nation  by  which  he 
was  appointed,  and  who  is  not  engaged  in  business,  shall  be  compelled  to 
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appear  as  a  witness  before  llie  courts  of  the  country  wliem  he  reBides. 
Wlien  the  testmionj'  of  svich  consular  officer  is  needed,  he  shall  b«  invit«d 
in  writing  to  appear  in  court ;  and  if  unable  to  do  so,  Ilia  testimony  shall 
be  req^uested  in  writing,  or  be  taken  orally,  at  hlH  dwelling  or  ofHco ;  and 
it  is  the  duty  of  the  consular  officers  to  comply  with  such  requests  with- 
out unneoeasajy  delay. 

Tlie  same  treaty  also  provides  tliat  in  all  criminal  cases  in  which  the 
constitation  or  laws  of  tlie  nation  secure  to  persons  charged  with  crimes 
the  attendance  of  witnesses  in  their  favor,  the  appearance  in  court  of  a 
consular  officer,  when  required  as  such  witness,  shall  be  demanded,  witli 
all  possible  regard  for  the  consular  dignity  and  to  the  duties  of  his  office. 

See  Umted  StaUe  dmiitUar  Regulations,  (1870,)  T[  28 ;  and  treaties  in 
Appendix  No.  1. 

To  similar  effect  is  the  treaty  of  friendship,  commerce  and  naviga- 
tion between  France  and  Peru,  March  9, 1861 ,  Art.  XLIIl.,  8  De  Clercq,  193. 

See,  also,  consular  convention  between  France  and 
Brazil,      Dee.  10, 1860,  Art.  II.,  8  De  Glercq,153. 
Austria,    Dec.  11, 1866,      "   III.,  9  Id.,  669. 
Portugal,  July  11, 1866,      "     U.,  9  Id.,  583. 

That  between  France  and  Brazil,  above,  restricts  this  provision  to  con- 
sular officers  and  their  clerks,  who  are  members  of  the  nation  by  which 
they  are  appointed. 

Books,  papers,  &c.,  not  to  be  seized. 

183.  The  authorities  cannot  seize,  examine,  or  in  any 
way  interfere  with  the  books,  papers  or  other  property 
held  by  the  consul,  by  virtue  of  his  office.  . 

But  a  consul  engaged  in  business  must  keep  the 
books  and  papers  relating  thereto  separate  from  those 
of  the  consulate ;  and  they  may  be  examined  in  the 
same  manner  as  papers  of  other  persons  ;  except  as  pro- 
vided in  the  article  entitled  Searches  and  Seizures,  in  the 
Section  concerning  Rights  or  Residence,  of  Chapter 
XXV.,  entitled  Peksoital  Rights  of  Foreigners. 

United  StaUs  Conmilar  BegvlaUons,  (1870,)  T[  25,  and  treaties  in  Appen- 
dix No.  1. 

By  Article  109,  an  exception  to  this  rule  is  recognized  in  the  case  of 
national  emergencies  alfbcting  the  existence  of  thenatimi. 

The  treaty  between  the  United  States  and  Italy,  15  U.  8.  Stat,  at  L., 
(ZV.,)  185,  Art.  VI.,  by  which  this  article  is  suggested,  oserapts  simply 
papers  deposited  in  the  consulate. 

See,  also,  3  Pkill.  Int.  Law,  345. 

To  much  the  same  e^ct  is  the  treaty  of  friendship,  commerce  and  nav- 
igation beiween  France  and  Peru,  March  0, 1861, 8  De  GUrcq,  193,  Art. 
XLV. ;  and  the  consular  convention  between  France  and  Portugal,  July 
II,  1886, 9  Id.,  583,  Art,  V. 
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To  the  same  etFect,  without,  however,  the  last  proTisioii,  is  the  consular 
convention  between  France  and 

AuatHa,  Dec.  11,  1866,   Art.  V.,  9  Be  Glercg,  669. 

Brazil,    Dec.  10, 1360,     "    III.,  8  M.,  153. 
And  the  treaty  of  friendship,  commerce  and  navigation  between  France 
and  Honduras,  Feb.  32, 1856.  7  Id.,  10,  Art.  XXI. 

Dwelling  and  office  inviolable. 

184.  The  consular  dwelling  and  office  are  exempt 
from  the  jurisdiction  of  the  nation  of  his  residence,' 
but  cannot  be  used  as  an  asylum,'  except  for  the  pro- 
tection of  members  of  the  consul's  nation  against  inva- 
sions of  rights  secured  to  them  by  tliis  Code,'  or  by 
special  compact,  or  for  the  like  protection  of  members 
of  a  nation  on  whose  behalf  his  friendly  offices  are 
interposed, 

'  The  convention  between  the  United  States  and  Italy,  15  U.  S.  Stat.  <il 
L.,  (Tr.)  185,  Art.  VI.,  declares  that  the  consular  offices  and  dwellings 
Bhall  be  at  all  times  inviolable,  and  the  local  authorities  shall  not,  under 
any  pretext,  invade  tliem. 

See,  also,  convention  or  treaty  between  the  United  Stat«s  and 

Belgium.  December  5, 1868,  Art.  VI.,  U.  S.  Cons.  Reg.,  (1870,)  f  500. 
France,     Fehruarj'33,1853,    "     lU.,  IQ  U.  8.  Stat,  at  L.,  992. 

'  Convention'between  the  United  States  and  Italy,  above,  and  the  treaty 
of  friendship,  commerce  and  navigation  between  France  and  Pern,  March 
»,  1861, 8  J>e  Glereq.  198.  Art.  XLIV. 

'  This  exception  eeeme  reasonable,  under  tlie  system  of  a  Code  in  wliich 
the  rights  of  foreigners  are  defined. 

Led,  (International  Gommerciai  Law,  vol.  1,  Intro.,  p.  xii..)  says,  that  a 
"  consulate  is  held  to  be  the  territory  of  the  country  which  the  consal 
"represents:  and  therefore,  all  deeds  and  acts  done  within  it,  or  under 
"  the  seal  of  the  consulate,  are  held  as  done  in  England."  The  conclusion 
is  doubtless  sound,  but  the  reason  assigned  is  questionable.  The  forego- 
ing provisions  do  not  confer  any  extra-territorial  character  on  the  consu- 


General  stibjection  to  local  law. 

185.  Except  as  provided  in  this  Title,  the  consular 
office  confers  no  exemption  from  the  laws  and  jurisdic- 
tion of  the  country  of  the  consul' s  residence. 

In  case  a  consul  is  prosecuted,  or  punished,  or  deprived  of  the 
of  his  functions,  for  an  offence  agiunat  the  laws  of  the  country  of  Ms 
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donee,  the  offended  government  must  acc}ualnt  tli«  eimsul's  nation  with 
its  motivea  for  having  thus  acted. 

Treaty  between  the  United  States  and 

Sweden  &  Norway,  July  4,   1827,  Art.  XIII,,  8  U.  8.  Stat,  at  L..  346. 
Greece,  Dec.  23, 1837,    "      Xll.,  8  Id.,  498. 

Portugal,  Aug.  36, 1840,    "        X.,  8  Id..  560. 

Swiaa Confederation, Nov.  35,  1850,  "  VII.,  U.  S.  Cong.  Reg..(iSm.) 
T  896. 
Kumeroua  treatiea  provide  that  conaulnr  offieera  engaged  in  commerce 
muat  submit  to  the  same  laws  and  regulations  to  which  members  of  the 
nation  in  which  they  reside  are  required  to  aubmit  in  the  same  place  in 
reapect  to  the  like  business.  See,  for  instance,  the  treaty  of  commerce 
and  navigation  between  France  and 

'"'m/rii" sibJS"*' ""' !  •'"°''-'- ""°'  ^"^  ^'^- ' "'  """■  '"■ 

Grand  Duchy  of  Mecklenbnrgi 

Schwerin — extended  to   the  I 

Grand   Duchy  of  MecJclen-  f 

burg  Strelitz,  J 

Russia,  June  14, 1857, 


CHAPTER    XIV. 

COMMISSIONERS. 


186.  Agents  of  intercourse  other  than  those  provided 
for  in  the  last  two  chapters  maj  be  designated  as  Com- 
missionera. 

Thia  designation  is  also  given  by  the  United  States  io  their  resident 
diplomatic  officers  in  the  Sandwich  Islands,  Paraguay,  &c.  lAlvrmice'i 
Wheaton,  387,  note  134. 

But  an  agent,  sent  with  credentJala  on  pnblic  business,  is  by  the  law  of 
nations  a  public  minister,  and  the  title  of  agent  or  commissioner  makes 
no  difference.   Vattel'e  Lain  of  Nations,  Bk.  4,  ch.  8,  §  75. 

I'ltmiunities  of  commissimiers. 

187.  Commissioners  have  only  such  immunities  as 
the  nation  to  which  they  are  sent  may  choose  to  accord. 

Bluntiddi,  %  343 ;  KlUber,  %%  170-172, 
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TITLE        IV. 

INTERNATIONAL  COMPACTS. 

The  interpretatiiin.  and  effect  of  contracts  by  a  cation  with  parties  other 
than  another  nation,  is  provided  for  bj  the  Chapter  on  Coktkacts,  in 
Part  v.,  entitled  Private  Bujhts  op  Peesons. 

See  a  discussion  of  the  consequences  of  non-execntion  of  tiie  engage- 
ments of  govennents  relative  to  the  payment  of  their  public  debt,  in 
Eesii«  de  Broit  Intern,  et  de  LegU.  Com/p.,  18G9,  vol.  1,  no.  3,  p.  273. 

Chapter  XV.  Treaties. 

XVI.  Informal  Compacts, 


CHAPTER   XV. 

TREATIES. 

Article  1P8.  "  Treaty"  defined. 

189.  Capacity  to  conclude  treaty. 

190.  Consent,  how  communicated. 

191.  Treaty  by  state  in  revolution. 

192.  Ratification,  when  necessary. 
198.  Ratification,  when  obligatory. 

194.  Notice  of  reasons  of  refusal  to  ratify. 

195.  Treaty  negotiated  contrary  to  minister's 

fnll  power. 
ISG,  197.  Time  of  taking  effect. 

198.  Treaty  interfering  with  third  party. 

199.  What  provisions  of  this  Code  maybe  mod- 

ified by  special  treaty. 

300.  Demand  of  performance,  when  necessary. 

301.  Merger  of  preceding  communications. 
203.  Extinguishment  of  obligations  created  by 


188.  The  term  "treaty,"'  as  used  in  this  Code, 
means    a  written'  agreement  between  two    or  more 
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nations  for  the  performance  or  omission  of  an  act  cre- 
ating, terminating,  or  otherwise  affecting  an  interna- 
tional right '  or  relation. 

'  Thtt  term  "  conventions,"  whicli  Wheaton,  (Lawrence's  ed.,  p.  4S0,)  un- 
derstands aa  restricted  to  executed  agreements,  seems  no  longer  to  lie 
Bsed  witli  any  uniformity  in  tliis  limited  sense. 

*  8ome  authorities  state  that  a  treaty  must  he  in  writing.  See  Eliiher, 
Droit  des  Gens,  %  143;  and  2  PldSimore'e  International  Law,  p.  64,  and 

'  More,  (JToMWrttt  DriM  InternMional,  part  I.,  clis,  1-4,)  thinks  that 
a.  nation  cannot  by  treaty  part  with  any  of  its  essential  powers. 

Capacity  to  conclude  treaty. 

189.  Any  two  nations  can  make  a  treaty. 

The  ratification  of  a  treaty  is  a  recognition  of  the  nation  with  whieh  it 
is  made.    Lawrence,  Gommentaire  sur  Wlimion,,  p.  196. 

Consent,  how  communicated. 

190.  The  consent  of  a  nation  to  a  treaty  can  be  com- 
municated with  effect  only  in  the  form, '  and  through 
the  executive  or  other  department,  authorized  by  its 
law,'  or  through  its  public  minister  duly  empowered. 

'  E.  g.,  constitutional  requirements  providing  for  the  concurrent  action 
of  several  departments.  Kl^er,%  143,  p.  181,  not*  b;  Latirence'sWJteaton, 
p,  452.  note  151 :  14..  457. 

'  Heffter,  Droit  International,  %  84. 

It  is  the  practice  of  governments,  in  the  drawing  up  of  their  treaties 
with  each  other,  to  vaty  the  order  of  naming  the  parties,  and  that  of  the 
signatures  of  the  plenipotentiaries,  in  the  counterparts  of  the  same  treaty, 
so  that  each  patty  is  first  named,  and  its  plenipotentiary  signs  first,  iu  the 
copy  possessed  and  published  by  itself.  And  in  treaties  drawn  up  be- 
tween parties  using  different  languages,  and  executed  in  both,  each  party 
is  first  named,  and  its  plenipotentiary  signs  first,  in  the  copy  executed  in 
its  own  language.  Instructions  to  Siplomalie  Agents  of  United  States, 
§XX. 

In  acts  between  several  powers  admitting  the  altemal,  the  order  to  be 
followed  in  signature  is  decided  by  lot.  Protocol  of  Treaty  of  Vienna, 
Art.  VIII..  dted  in  Lawrence's  Wlteatmi,  p.  380.  Bluntschli.  {Droit  Inter- 
national Godifii,  g  178,)  says,  that  instead  of  this  rule,  that  of  the  alpha- 
betic order  of  the  initials  of  the  several  States  is  often  followed. 

Treaty  by  state  in  revolution. 

191.  The  executive  or  other  departments  of  a  nation 
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which  13  ill  a  state  of  revolution,  if  not  in  the  j 
possession  of  their  powers,  can  make  temporary  treaties 
only. 

Kl&her,  Droit  de«  Gens,  %  143,  p.  181,  note  a. 

Itatiflcation,  wTien  necessary. 

192.  Ratification  of  a  treaty  by  a  nation  is  necessary 
to  render  it  binding  thereon  in  the  following  cases 
only : ' 

1.  Where  such  ratification  is  therein  expressly  made 
a  condition ; 

9.  Where  the  treaty  is  concluded  by  the  executive  or 
other  department  of  the  nation,  and  ratification  thereof 
is,  in  such  eases,  required  by  its  law ;°  or, 

3.  Where  the  treaty  is  concluded  through  a  public  min- 
ister of  the  nation  who  is  not  authorized  to  dispense 
with  such  ratification,  or  who,  being  thus  authorized, 
does  not  expressly  dispense  with  the  same.' 

'  SeTerftl  authorities  apparently  contend  that  ratification  is  necessary  in 
all  cases ;  Lawrence'»  Wlienton,  p.  453,  note  131 ;  or  at  at  least  in  all  cases 
of  treaties  signed  by  plenipotentiaries.  Speech  of  M.  Gaizot,  Moniteur, 
Feb.  1,1843;  1  OrtoJam,  iKptomirfi^  ifc  te  Jtfer,  85-8B. 

The  rule  uniformly  followed  in  Great  Britain,  is,  that  a  treaty  does  not 
become  absohitely  binding  upon  the  signotaries  until  it  lias  been  ratified. 
Speech  of  Mr.  Gladstone,  In  Parliament,  Aug.  10,  1870. 

'  LanBrene^t  Wlieaton,  p.  455. 

"  1  Mora,  JVbiSD.  Brmt  Intern.,  476.  Ratification  is  sometimes  expressly 
dispensed  with  by  a  secret  protocol  annexed  to  the  treaty,  (Lawrence's 
V^henlon,  p.  454,)  and  consequently  forming  part  of  it.  It  may  be 
thought  better  to  modify  subdivision  3,  by  inserting  "  tlierein  "  before 
"  expressly." 

Matijlcation,  when  ohligatory. 

193,  A  nation  by  whose  public  minister  a  treaty 
is  concluded  in  couformity  with  his  powers,  is  bound 
to  ratify  the  same,  if  his  powers  contain  an  express 
agreement,  authorized  by  the  law  of  the  nation,  that 
it  shall  be  ratified  when  so  concluded  ;  unless  by 
the  terms  of  the  treaty  its  ratification  is  optional  with 
such  nation ;  or  unless,  before  the  time  agreed  on 
for  its  ratification,  an  event  has  occurred  or  been 
discovered    which    if   occurring    or   discovered    after 


dbyGoogle 


INTERNATIONAL   CODE.  81 

its  ratification  would  authorize  such  nation  to  rescind 
or  refuse  to  peri'onn  it. 
Notice  of  reasons  of  refusal  to  ratify. 

194.  Where  ratification  ia  refused  pursuant  to  the 
pTOvisions  of  the  last  article,  notice  of  such  refusal, 
stating  the  reasons  thereof,  must  be  forthwith  given  to 
the  other  parties  to  the  treaty. 

Treaty  negotiated  contrary  to  minister' s  full  power. 

195.  The  negotiation  of  a  treaty  by  a  public  minister 
not  in  accordance  with  his  powers '  creates  no  obliga- 
tions on  the  part  of  his  nation  to  ratify  it. 

'  Even  il  the  full  power  eontfuna  a  promise  to  ratify  all  Lib  acts.  Linn- 
reiice'i  WMHon,.  p.  447. 

Time  of  taking  effect. 

196.  A  treaty  which  is  binding  on  a  nation  without 
ratification,  is  binding  from  the  date  of  its  signature, 
unless  therein  otherwise  expressed. 

The  same. 

197.  A  treaty  which  requires  ratification  binds  the 
ratifying  nation'  from  the  time  of  ratification,'  unless 
therein  otherwise  expressed. 

'  TJie  present  rule  makes  ratification  retroaot  as  regards  tlie  nation,  but 
not  as  to  persona  and  things  within  ita  jurisdiction.  Lawrene^a  Wheatoii, 
p.  453,  note  153. 

The  Supreme  Court  of  the  United  States,  in  tlie  case  of  Jecker  u.  Magee, 
held,  that  the  principle  of  relation  whicli.  as  respects  the  rights  of  either 
(fovemment,  regards  a  treaty  as  concluded  from  the  date  of  ite  signature, 
does  not  apply  to  private  rights  under  it.  Aa  affecting  these,  it  ia  not 
considered  as  concluded  but  from  the  exchange  of  ratification.  New 
Tmk  Tmnicripf,  August  18, 1870. 

2  This  is  the  case,  independently  of  any  auxiliary  legislation  necessary 
tiO  carry  the  treaty  into  effect,  nnless  otherwise  provided  therein.  Lato- 
rmu^e  Wheaton,  p.  457. 

Treaty  interfering  with  third  party. 

198.  If  a  treaty  interferes  with  the  rights,  under  a 
pre-existing  treaty,  of  a  nation  other  than  a  party 
to  the  new  treaty,  it  is,  to  the  extent  of  the  interfer- 
ence, valid,  as  to  such  nation,  only  so  far  as  it  submits 
to  the  execution  thereof. 

BlunUfm,  §  4U. 
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Tiat  proDisions  of  this  Code  map  be  modified  \ 


199.  Any  two  or  more  nations  may,  by  special  com- 
pact, modify  the  application  of  any  of  the  provisions 
of  this  Code,  in  respect  to  themselves,  and  persons  and 
things  within  their  exclusive  jurisdiction,  but  not  in 
respect  to  the  other  parties  to  the  Code,  or  their 
members. 

No  treaty  between  two  or  more  nations  should  absolve  either  from  obli- 
gations to  otlier  nations  created  or  defined  by  tilie  Code. 

Demand  of  performance,  wfien  necessary. 

200.  Except  in  respect  to  an  act  therein  stipulated  to 
be  performed  at  a  certain  time,  the  performance  of  a 
treaty  must  be  demanded  before  any  nation,  partj'" 
thereto,  can  be  placed  in  default. 

Merger  of  preceding  communications. 

201.  AH  communications,  written  or  verbal,  between 
the  parties  to  a  treaty,  preceding  its  signature,  and  re- 
lating to  the  subject  thereof,  are  merged  in  tlie  treaty. 

This  provision  is  from  Lamrence's  Wheaton,  p.  443  ;  extended  to  writ- 
t  referred  to  expressly,  or  by  necessary  inipli- 


Ei'tinguishmeni  of  obligations  created  hy  treaty. 

202.  An  obligation  created  by  ti-eaty  is  extin- 
guished, either, 

1,   By  its  full  performance  ;  or, 

9,  By  renunciation  of  the  party  entitled  to  per- 
formance ;  or, 

3.  By  the  subsequent  permanent  impossibility  of 
performance,  without  the  fault  of  the  party  bound  ;  or, 

4-  By  fiilfiUment  of  the  conditions,  or  the  expiration 
of  the  time,  expressed  in  the  treaty  for  its  extin- 
guishment ; '  or, 

5.  By  breach  of  its  conditions  by  the  nation  entitled 
to  performance  ; '  or, 

6.  By  rescission'  of  the  treaty,  through  common 
consent. 


dbyGoogle 


INTEENATIOSAL   CODE.  83 

'  The  effect  oi  changes  in  form  of  government,  and  of  division  or 
annexation  of  nations,  is  more  fully  treated  in  Cliapter  III.,  reepecting 
Perpetuity.    KlSber,  g  145. 

'  Tlie  insertion  at  tWa  clanse  recognizes  the  right  of  a  party  1o  a  treatj- 
to  declare  itself  released  ttora  «tt  obligation  imposed  thereby,  when  the 
other  party  fUls  to  fulfill  tiie  conditions  of  Badi  obligation.  This  princi- 
ple is  applicable  to  contracts,  generally.  Its  application  to  treaties  is, 
liowever,  disputed ;  it  being  claimed  that  no  Power  can  set  aside,  amend, 
or  modify  treaty  stipnlations,  by  its  own  will,  and  irrithoiU  tjte  conaeiU  of 
all  tfie  oilter  etmtraeting  parties. 

In  the  case  of  the  Black  Sea  question,  Russia  informed  the  jrarties  to 
the  Treaty  of  Paris,  (March  18-80, 1856,)  tliat  a  breach  of  the  stipulatioiiH 
for  tlie  neutralization  of  the  Black  Sea,  entitled  her  to  be  released  from 
the  obligations  contained  in  the  treaty,  to  limit  her  naval  forces  to  incon- 
siderable dimensions ;  and  assented  to  a  conference  either  for  a  confirma- 
tion, or  renewal,  or  modification  of  the  stipulations  of  the  treaty,  or  for  its 
rescission  through  common  consent. 

"  Wheaton,  (Dana's  ed.,  %  283,)  adds,  that  treaties  may  be  avoided  upon 
the  ground  of  the  mutual  error  of  the  parties  respecting  a  wntter  of 
fact.  It  seems  better,  however,  to  leave  this  and  the  other  cases  of  le- 
sdssxon  to  the  rules  applicable  to  controversies  between  nations. 


CHAPTER   XVI. 

INFOKMAL  COMPACTS. 

Article  20S.  Informal  compacts  may  be  made. 

304.  Ratification  of  written  compacts  made 
by  unauthorized  agents. 

Informal  compacts  map  be  made. 

203.  Compacts,  other  than  treaties,  may  be  made  in 
writing'  between  nations,  without  the  formality  of  a 
treaty. 

'  Wheat&n,  (Lauirene^'g  e4.,  p.  443,)  says,  modem  usage  requires  that 
verbal  agreements  should  be  reduced  to  writing. 

Ratification  of  written  compacts  ly  unauthorized 
agents. 

204.  The  consent  of  a  nation  to  an  agreement  in 
wilting,  made  on  its  behalf  by  a  person  not  authorized, 
may  be  given  expressly,  or  by  acting  under  it  as  if 
\v\y  concluded  and  ratified. 

Lawreiice's  Wheaton,  p.  443. 
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TITLE       V  . 
BEMOVAL  OF  PERSONS. 


CHAPTER   XVII. 

ASYLUM. 

Article  205.  Riglit  of  asylum. 

306.  Exclusion  of  criminals. 

207.  Ahuse  of  asylum. 

308.  Return. 

300.  Obtrusion  of  convicts,  paupers,  &c.' 

Rigid  of  asylum. 

205.  N'o  nation  is  bound'  to  surrender  a  person 
within  its  exclusive  jurisdiction'  to  any  foreign  power, 
except  in  cases  provided  for  by  thia  Code,  or  by  special 
compact. 

'  Until  recently,  the  obligation  of  a  nation  to  deliver  np  criminals  upon 
the  demand  of  a  foreign  nation,  has  been  a  dispnted  point ;  but  now  tlie 
weight  of  authority  seems  to  be  against  it. 

I^eiss,  (ioM  of  Natwnt,  Part  I.,  |  33t,)  states  the  rale  substantjally  as 
above.  See  also  Lawrence's  Wheatov,  on  IntemoMimal  Law,  p.  233 ;  and 
Woot»ey'»  International  Law,  %  79. 

Bhintaehii,  (Droit  Internatumal  Codi^t,  §  805,)  says,  the'obligation  to 
surrender  exists  only  in  case  of  spedal  treaties,  or  when  the  general 
safety  demands  it ;  and  in  the  latter  case,  it  relates  only  lo  grave  crimes, 
and  demands  by  a  nation  wliose  penal  system  offers  guarantees  of  impat. 
tialit.v  and  humanity.  See  also  Section  L,  as  in  Bxtbadition  OF  Crim- 
inals, of  Cliapter  XVIII.,  entitled  Ektiwdition. 

'  The  right  of  asylum  extends  not  only  to  the  territory  of  the  nation, 
hut  to  other  places  within  its  exclusive  j  urisdiction,  which  are  hereafter 
defined.     The  application  of  the  rules  proposed  by  the  Code  will  solve 
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tlie  v-e^el  cjULitioos  of   refugees  from  ship  to  sliore,  anil  shore  In  ship 
when  ansmg  between  nationa  parties  to  the   Code,  in  the   followinff 

Agam-t   a  pabllo  armed  ahip   a.  demand  for  surrender  caiinnt  be  en 

In  the  caie  of  an  nnarraed  ship  pruatc  or  public,  within  the  jurisdic- 
tion of  a  natiin  protiw  of  the  nation  ean  he  eieentifd  on  board,  and 
therefore  a  deserter  or  crimina!  may  be  arrested,  either  for  prosecution 
In  the  courts  of  the  country  or  for  surrender  to  anotlier  nation,  or  its 

In  the  case  of  destrtors  from  ship  to  shore,  application  must  be  made 
to  the  Ixal  authorities  under  the  provisions  of  tliia  Title. 

By  the  nxistlng  rule  wlikh  will  of  course,  still  he  applicable  in  the 
case  of  nations  not  parties  to  tlie  C  xle  a  demand  for  the  surrender  of  a 
person  eacaping  from  a  nation  to  a  foreign  ship  within  its  waters,  must 
first  be  nnie  on  the  officer  m  command  If  he  refuse,  and  the  ship  is  a 
public  armed  ship,  redress  must  be  sought  from  his  government.  If  the 
sldp  be  a  private  ship,  application  most  he  made,  after  such  refusal,  to  the 
consul  of  his  nation,  or  to  the  public  armed  shipof  such  nation  stationed 
at  the  port ;  and  it  is  only  when  such  application  does  not  avail,  that  re- 
sort to  force  can  be  had.  Guide  Pratique  des  Oon«ulaU,  vol.  3,  p.  171  ; 
Ortolan,  lUgles  Int.  et  IHpl.  de  la  Mer,  vol.  1,  p,  301. 

Mxclitsion  of  criminals. 

206.  ^o  nation  is  bound  to  furnisli  an  asylum  to  crim- 
inals from  foreign  conntries  ;  and  it  is  for  each  govern 
ment,  or  its  authorized  officers,'  to  determine  the  cases, 
and  manner  in  which  such  persons  shall  be  excluded 
or  removed. 

'  The  commanding  officer  of  a  ship  of  war  may  expel  a  refugee,  without 
awaiting  proceedings  in  extradition.  Ortolan,  Megleg  Int.  et  Dipt,  de  la 
Mer,  vol,  ],  p.  399. 

Every  nation  haa  an  undoubted  riffltt  to  surrender  fugitives  from  other 
States.  No  man  has  a  right  to  say,  I  will  force  myself  into  your  territory, 
and  tftw  aluM  protect  me.  Commonwealth  ».  Deacon,  10  Sergeant  & 
Bawle's  {Pertnsuhania)  Rep.,  135. 

Dana  says,  that  the  general  tone  of  the  judicial  decisions  and  of  polit- 
ical debate  in  the  United  States  has  been  adverse  to  the  right  of  a  gov- 
ernment, in  the  absence  of  treaties  and  statutes,  to  surrender  a  fugitive 
criminal.    Da-na'e  Wheaton  on  International  Law,  %  115,  note  [73.] 

Such  surrender  was,  however,  once  made  in  the  United  States,  in  the 
case  of  Arguelles,  governor  of  a  district  in  Cuba,  who,  having  sold  into 
slavery  a  number  of  Africans  who  were  in  his  charge  as  an  officer,  es- 
caped to  New  York.  There  was  no  extradition  treaty  between  the  United 
States  and  Spain ;  but  upon  proof  of  the  facts  to  the  Secretary  of  State, 
and  a  request  by  the  Spanish  authorities  for  the  arrest  and  surrender  of 
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Arguelles  as  an  act  of  favor  and  comity,  not  only  bucftuse  of  his  ofl'ense. 
but  also  Itecause  liia  presence  in  Cuba  was  neceBsary  to  tlic  liberation  of 
tlie  Africans  he  liad  sold,  the  Secretary  of  State,  with  the  sanction  of  tliu 
President,  ordered  his  arrest  and  surrender,  as  a  purely  esecutivw  act. 
The  Senate  (May  38th,  18G4,i  inquired  of  the  President  under  what  au- 
thority of  law  or  treaty  this  was  done.  Tlie  response  of  the  Secretary  of 
State  took  the  ground  that  "although  there  is  a  conflict  of  authorities 
concerning  the  expediency  of  exercising  comity  towards  a  foreign  gov- 
ernment, by  surrendering  at  its  request  one  of  its  own  sabjects  charged 
with  the  commission  of  crime  within  its  territory,  and  althoujrh  it  maybe 
conceded  that  there  is  no  national  obligation  to  make  such  a  surrender 
upon  a  demand  therefor,  unless  it  is  acknowledged  by  treaty  or  bj  statute 
law,  yet  a  nation  is  never  bound  to  furnish  asylum  fa  dangerous  crim- 
inals, who  are  otfenders  against  the  hnman  race ;  and  it  is  believed  that 
if  in  any  case  the  comity  could  with  propriety  be  practised,  the  one  which 
is  miderstood  to  have  called  forth  the  resolution  furnished  a  just  occasion 
for  its  exercise."  United  Sttites  DiphrmHe  Correspondmce,  1864,  Part  II., 
60-74 ;  Cangre^Honal  Globe,  188i 

A  resolution  introduced  into  the  House  of  Representatives,  condemning 
this  act,  as  a  violation  of  the  Constitution  and  in  derogation  of  the  right 
of  asylum,  was  rejected  by  a  large  majority,  and  the  subject  referred  to  a 
committee ;  but  it  was  followed  by  no  further  action  of  Congress.  An  in- 
dictment was  found  In  tlie  State  courts  against  the  marslwl  who  made  the 
arrest,  cliarging  the  act  as  an  offense  against  the  statutes  respecting  kid- 
napping ;  but  the  case  has  not  been  bronght  to  trial.  The  question  in- 
volved affected  not  only  the  right  of  the  United  States,  but  the  right  of 
the  President  to  act,  in  the  absence  of  a  statute ;  and  neither  question  can 
be  considered  settled  by  this  case. 

Abuse  of  asylum. 

207.  One  who  uses  his  asylum  for  promoting  hos- 
tilities against  a  foreign  country,  may  be  proceeded 
a^inst  under  the  law  of  the  nation  of  his  asylum,  or 
may  be  surrendered  to  the  nation  aggrieved. 

BlwntseMi,  (g  398,)  states  the  rule  to  be,  tliat.  in  case  of  abuse  of  asylum, 
the  nation  which  has  granted  asylum  is  bound,  as  toward  a  friendly  na- 
tion, to  withdraw  its  permission  to  the  refugee  f^i  sojourn  upon  its  terri- 
tory, or  to  Impose  such  restrictions  as  shall  preclude  all  danger  to  the 
country  of  the  refugee. 

The  right  of  a  State  to  demand  that  rebellious  subjects  shall  not  be  al- 
lowed to  plot  against  it  in  the  territory  of  another  State,  cannot,  when 
stretched  to  its  utmost  limit,  be  extended  beyond  the  point  of  requiring 
the  foreign  State  to  send  the  fugitii-e  in  safety  elsewhere;  and  the  de- 
mand can  only  be  legally  made  when  the  State  lias  confessed  or  demon- 
strated its  inability  to  restrain  the  fugitive  from  carrying  on  plots  against 
the  country  from  which  he  has  fled.    P/iilKinore'a  Iiiiernational  itw,  vol. 
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111  the  course  of  deliaie  in  the  Britisli  House  of  Peers,  Mnritli,  1853,  upon 
the  question  of  foreijfu  refugees,  the  Prime  Minister  stated  that  the  gov- 
ernment had  resolved  tf  any  event  occurred  whicli  gave  jnat  grouud  of 
complaint  to  a  foreign  govemraent  against  a  refugee  in  England,  to  take 
upon  themselves  the  prosecation  of  8acU  individual,  and  not  to  throw 
the  burden  of  it  tipon  the  foreign  minister. 

The  principal  occasions  upon  which  snch  a  course  has  been  pursued, 
liave  been  stated  as  follows ; 

In  ITW,  certain  English  subjects  were  prosecuted  for  publtehing  a  libel 
upon  Paul  I.,  Emperor  of  Russia.  Tliey  were  convicted  and  punished  by 
fine  and  imprisonment.    StnlB  Trials,  {How^,)  vol.  SKVII.,  637-630. 

In  1803,  Jean  Peltier,  a  Frencli  refngee,  WB8  prosecuted  for  a  libel  on 
Napoleon  Bonaparte,  then  First  Consul  of  the  French  Bepnblic.  He  was 
convicted,  but  the  breaking-  oat  of  war  prevented  his  receiving  judgment. 
Slate  Trials,  (EmBeU,)  vol.  XXVIII.,  530-619. 

Woolm}/,  (International  Lnw,  §  79,)  says ;  "  A  nation  has  a  right  to  har- 
bor political  refugees,  and  will  do  so,  unless  weakness  or  political  sym- 
palhy  lead  it  to  a  contrary  course.  But  snch  persons  may  not,  consist, 
ently  with  tlie  obligation  of  friendship  between  States,  be  allowed  to  plot 
a|[ainst  the  person  of  the  sovereign,  or  against  the  institutions  of  their 
native  country.  Such  acts  are  crimes,  for  tlie  trial  and  punishment  of 
whicli  the  laws  of  the  land  ought  to  provide,  but  do  not  require  tiiat  the 
accused  be  remanded  for  trial  to  his  native  country."  See  also  W»id- 
man's  Internationai  Law,  p.  59 ;  Law  Lib.,  vol.  53,  p.  42. 

After  the  attempt  to  assassinate  the  Emperor  of  the  French  on  the  14th 
of  January,  1858,  the  French  Minister  of  Foreign  AfTiJrs  represented  tliat 
plots  to  assassinate  the  Emireror  had  been  formed  in  England,  and  asked 
that  England  shoald  provide  for  the  punishment  of  such  offenses.  In  ac- 
cordance with  tlie  request,  Lord  Palmerston,  being  Prime  Minister,  on 
the  8th  of  February  introduced  a  bill  for  the  punishment  of  conspiracies 
formed  in  England  to  commit  murder  beyond  Her  Majesty's  dominions ; 
bnt  the  bill  was  rejected,  and  the  ministry  immediately  resigned.  The 
bill  was  opposed  by  some  from  an  unwillingness  to  interfere  In  any  way 
with  the  right  of  osylom ;  but  the  controlling  reason  evidently  was  a 
feeling  tliat  the  French  government  liad  used  Wo  dictatorial  a  tone  in  de- 
majiding  the  passage  of  snch  a  law.  Annual  Begisier,  1858,  pp.  5,  88, 
303;  Annvaire  dee  deux  Jlfonifes,  1857-8,  pp.  83, 110,430;  cited  in  Law- 
rence's Wheaton,  p.  346,  note. 

Tlie  same  application  was  mode  to  Sardinia,  and  a  law  was  passed  there, 
making  it  a  special  offfense  to  conspire  against  the  lives  of  sovereigns, 
altliough  the  punishment  originally  proposed  in  the  bill  as  introduced  by 
the  ministers,  was  mitigated  by  the  Chambers.  M.  Cavour  sustained  the 
measure,  both  on  political  grounds  and  because  he  deemed  it  important 
that  Sardinia,  under  the  circumstances  in  which  she  was  placed,  sliould 
not  act  in  opposition  to  the  views  of  France,  Annuaire  de  deux  Mondes, 
1857-S,  p.  316. 
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lieturn. 

208.  Foreign  convicts  or  accused  persons,  paupers, 
and  persons  suffering  from  mental  alienation  or  from 
other  maladies  which  give  them  the  right  to  public  re- 
lief, who  enter  a  nation,  may  be  sent  ba-ck  by  It  to  the 
nation'  of  which  they  are  members,  at  any  time  while 
the  legal  liability  or  the  state  of  dependence  continues, 
and  before  they  have  acquired  the  national  character 
of  the  nation  into  which  they  have  entered. 

The  declaration  between  France  and  Bremen,  Oct.  20, 1860,  (9  De  Clercq, 
630,)  which  contains  such  a  provision  bb  to  insane,  4c.,  requires  each  na- 
tion to  reimburse  the  expenaee  ot  the  retam  of  snoh  pereons,  as  well  as 
tlie  expenses  occasioned  b;  the  sojourn  and  treatment  of  its  own  members 
in  the  asylums  of  the  other. 

The  treaty  between  France  and  the  Swiss  Confederation,  June  80, 18&4, 
(9  De  Glercq,  91,)  proTides  that  tlie  members  of  one  nation  established  in 
the  other,  who  shall  be  sent  back  by  legal  sentence,  or  according  to  the 
laws  or  regulations  of  police  respecting  morals  or  mendicity,  shall  be  re- 
ceived at  all  times  with  tlieir  families  in  the  country  of  thetr  origin,  &c. 

By  the  treaty  between  the  United  States  and  the  Swiss  Confederation, 
Nov.  35, 1850,  (11  JI.  S.  Stat,  -a  L.,  587,  Art.  III.,)  each  nation  is  bound  to 
receive  back  its  members,  irith  their  wives  and  legitimate  issue,  who  liave 
preserved  their  rights  according  to  its  laws,  in  case  they  desire  to  return, 
or  are  sent  back  by  judicial  decision  or  act  of  police,  according  to  the 
laws  regulating  morals  and  mendicity. 

Obtrusion  of  convicts,  paupers,  &c. 

209.  No  nation  has  a  right  to  obtrude  persons,  such 
as  are  mentioned  in  the  last  article,  upon  another  na- 
tion, or  aid  or  encourage  such  to  emigrate  to  another 
nation. 

Persons  entering  a  nation  contrary  to  this  article, 
may  not  only  be  sent  back  by  it  to  the  nation  offend- 
ing, at  the  expense  of  the  latter,  but  the  nation  ag- 
grieved is  entitled  to  redress  for  the  unfriendly  act. 

This  article  is  suggested  by  a  letter  from  Bt.  Francis  Lieber,  (dated 
September  4, 186B,)  Wt  the  Secretary  of  State  of  the  United  States,  in  ref- 
erence to  the  obtrusion  of  ConmcU.    His  conclusions  are  thus  stated : 

"  In  my  opinion,  we  stand  in  need  of  three  things:" 

"  First,  the  foul  character  of  the  transaction  must  be  openly  acknowl- 
edged and  plainly  laid  down  in  the  law  of  nations,  which,  doubtless,  has 
not  been  done  long  a([o,  because  the  ofifeuse  has  never  before,  bo  far  as  I 
know,  presented  itself  so  strikingly  as  in  our  times  of  emigration,  which 
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reeemlile,  though  peaceful,  the  period  of  migration  of  nations,  which  was 
warlike." 

"  We  ought  to  stipulate  by  treaties  (tlie  reverse  of  estradition  treaties) 
witli  the  other  governmenta  of  our  family  of  nations,  tliat  every  at- 
tempted importation  of  convicts  shall  be  considered  as  a  grave  offense 
against  the  law  of  nations,  and  a  most  "  unfriendly  act,"  calling  for  se- 
rious remedies  ;  and  the  writers  on  the  law  of  nations  ought  soon  to  lay 
down  the  fair  and  simple  principle  !n  tlieir  works.  This  is  one  of  the 
ways  in  which  the  law  of  nations  advances,  and  has  so  nobly  advanced  in 
the  last  hundred  years.  I  have  never  failed  to  touch  on  this  principle  in 
my  lectures  on  tliis  the  greatest  branch  of  law." 

"  Secondly,  we  stand  in  need  of  a  law  of  the  United  States  by  wliich  it 
is  made  penal  to  introduce  convicts  into  our  territory,  both  for  the  captain 
commanding  the  importing  vessel,  and  by  a  high  fine  imposed  on  the 
owners  of  the  same ;  and  by  wliich  law  provision  is  made  that  the  im- 
ported  convicts  be  eyported  again  to  the  government  whence  they  came, 
at  the  expense  of  stud  government.  A  bill  of  this  sort  was  introduced  in 
February,  1867,  by  the  late  H,  J.  Raymond,  then  one  of  our  New  Yorlt 
representatives,  induced  to  do  so  by  Mr.  Frederic  Kapp,  a  foreign-born 
citizen  himself,  and  one  of  the  most  active  New  York  Commissioners  of 
Emigration.  Tlie  bill, however,  was  brought  in  too  late,  and  only  passed 
the  House  of  Representatives." 

....  "  Thirdly,  It  will  be  advisable  that  such  a  law  once  having  been 
passed,  but  the  treaties  which  have  been  spoken  of  not  yet  having  been 
concluded,  the  United  States  proclaim  openly  and  declare  to  every  gov- 
ernment in  amity  with  the  United  States,  tliat  henceforth  our  government 
sliall  consider  the  attempted  obtrusion  of  convicts  a  highly  penal  act,  and 
if  g&Eermnenta  have  anything  to  do  with  it,  an  unfriendly  act  in  the  sense 
of  the  law  of  nations  which  requires  satisfaction." 


CHAPTER    XVIII. 

EXTKADITIOX. 
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SECTION    I. 


Tlie  i)rflctice  of  estradttion  reetB  npon  the  principle,  that  tlie  ci 
interests  of  (ill  nations  requiro  the  panishraeut  of  great  criminnla,  and 
demand  for  that  purpose  an  exception  to  the  general  rule  tlmt  the  penal 
lawa  of  a  State  are  local,  and  can  have  no  aid  from  foreign  ijowera. 

TUia  Section  proposea  to  combine  the  penal  ayatems  of  independent 
nations  sufficiently  for  common  protection  against  the  ubiquity  of  crime. 
See  BUtnUeliU,  Droit  laternational  CodijiS,  |  395,  and  note. 

There  ia,  as  has  been  already  observed,  a  difference  of  opinion  among 
jariata  whether  extradition,  independent  of  treaty,  is  a  matter  of  duty  or 
diacretion.  If  it  be  simply  a  matter  of  discretion,  then  the  refusal  to  snr- 
render  fugitive  criminals  is  no  ground  of  offense  to  the  State  demand- 
ing it. 

The  leading  authorities  are  thus  epitomized  by  Forsyth,  in  Cnsea  and 
Opiaiom  in  Gongtitutioiuil  Law,  p.  369,  note : 

Tlie  former  opinion  is  nuuntained  by  Qrotius,  HemeciduB,  Bnrlamqui, 
Vattel,  Rutherforth,  Sohmelzing  and  Kent ;  the  latter,  by  Puflfendorf,  Voet, 
Martena,  KlUber,  I.eyaer,  Kluit,  Saalfeld,  Schmaltz,  Mittermeier  and  HeiT- 
ter.     See  Dana's  Wlieatoii,  §  IIS,  and  note  73. 

Woohei/,  {International  Lavi.  §  78.)  saya :  "  We  conclude  that  there  is 
a  limited  obligntion  of  nations  to  assist  each  other's  criminnl  justice, 
which  only  treaties  espreasing  the  views  of  the  parties  at  tlie  time,  can 
define." 

Heffter,  {Droit  Intemational,%  63,)  says :"  Early  writers,  anch  as  Qrotius 
and  Vattel,  declared  extradition  obligatory-;  bat  the  negative  is  lield  by 
modem  writers,  and  lias  prevailed  in  practice." 

PAtJffirat*™,  (IiUern/iti/tnat  Lnw,  vol.  I.,  413,)  aays  ■  "  The  result  of  the 
whole  consideration  of  tllia  subject  is  that  the  extradition  of  criminals 
is  a  matter  of  comity,  not  of  rigid,  e:scept  in  the  cases  of  special  con- 
vention." 

Clarke,  in  his  treatise  upon  tlie  Latu  of  Extradition,  (ch.  1,)  from  a  re- 
view of  the  opinions  of  jurists,  draws  the  following  conclusions : 

"  The  surrender  of  fugitive  criminals  is  an  international  duty.  It  may 
not  be  aoplmnlya  matterof  right,  that  the  refusal  to  grant  it  sliould  sab- 
ject  a  nation  to  the  penalty  of  war;  but  sucli  a  refusal  is  so  clearly  inju- 
rious to  tlie  country  which  refuses,  and  to  the  whole  world,  that  it  is  a 
serioua  violation  of  the  moral  obligations  which  exist  between  civilised 


"  la  former  times,  the  surrender  was  granted  by  a  sovereign,  in  virtue 
of  liis  own  prerogative ;  but  the  recent  course  of  European  legislation 
liaa  been  to  restrain  this  prerogative,  and  to  cast  upon  the  legislature  of 
a  country  the  task  of  providing  for  the  perfonuanee  of  this  duty." 
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"  Tills  provision  sLould  be  guarded  by  the  esclusion  of  political  of- 
fendei^,  and  requirement  of  some  evidence  of  guilt  before  the  accused 
person  is  delivered  up.  It  would  be  wise  aim  to  restrict  tlie  offenses  for 
wUlcli  surrender  sbould  be  granted,  according  to  tbe  facility  witli  wliicli 
criminala  could  escape  fmm  one  country  to  another ;  but  to  refuse  to 
make  provision  at  all,  would  be  to  inflict  an  injury  upon  the  whole  world, 
and  especially  upon  the  country  ao  refusing."  See  also,  3  Wai'd'i  Lam  of 
Nations,  819. 

The  provisions  of  this  Section  are  based  chiefly  upon  those  of  existing 
treaties,  particularly  the  numerous  American  treaties,  and  the  most  recent 
French  treaties ;  with  such  modtficntione  as  the  nature  of  a  general  rule 
requires,  and  snch  as  are  suggested  by  the  recent  opinions  of  jurists  and 
jndidal  decisions.* 

In  addition  to  the  French  treaties  cited  under  the  articles  of  this  Sec- 
tion, the  following,  chiefly  of  an  earlier  date,  may  be  referred  to :  De 
Clereg.  vol.  5,  p.  59B;  vol.  6,  pp.  2,10,35,114,232,277,379,334,345.347, 
873.  481.  443.  449,  453,  455.  472,  499,  579,  601 ;  vol.  7,  pp,  186, 444,  618 ; 
vol.  8,  pp.  43,  76 ;  vol.  9,  p.  407. 

For  an  instructive  history  of  the  American  doctrine  of  extradition,  see 
the  Letter  of  Mr.  Lawrence,  in  the  Tranaaetmn  of  the  National  Aesocia- 
tioii  fw  Vie  Proiootitni  of  Social  Science,  18G6,  p.  151. 

AbticleSIO.  Duty  of  extradition. 
311.  Tlie  requisition. 

313.  Requisition  in  case  of  offense  committed 

on  the  frontier. 
213.  Requisition   in  case   of  offcuse  within  a 
colony. 

314.  What  criminals  are  subject  to  estradition. 

315.  Exception  of  certain  ofTenses. 

316.  Order  of  arrest. 

SIT.  Arrest  in  anticipation  of  requisition. 

318.  Preliminary  investigation. 

319.  Rules  (or  conducting  investigation. 

320.  Docnnientarj  evidence. 
221.  Necessary  proof  of  guilt. 

323.  Evidence  in  case  of  convicted  criminals. 
333.  Inquiry  as  to  real  motive  of  demand. 

*  As  the  British  government  have  entered  into  so  few  treaties  of  extra 
dition,  it  is  noticeable  tliat  Clarke,  in  Ilia  Ti'eatiae  oti  Extradition,  gives  to 
tbe  American  laws  the  first  place  in  the  history  of  the  Modem  Ciw  aud 
Practice  of  Extradition.  He  says :  "  In  the  matter  of  extradition,  the 
American  law  is  better  than  tliat  of  any  conntry  in  the  world ;  and  the 
decisions  of  the  American  judges  are  the  best  existing  espoaititms  of  the 
duty  of  extradition,  in  its  relations  at  once  to  the  judicial  riglits  of  na- 
tions, and  the  general  interests  of  the  civilization  of  the  world." 

Several  opinions  of  the  United  States  Attorneys-General,  here  referred 
tfl,  will  also  he  found  in  Cases  and  Opinions  in  Gonstitwtioiuil  Lair,  by 
For»yth,  pp.  344-366. 
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Abticle  334.  Conflicting  claims. 

335.  Surrender  of  tlioae  under  arr«at  for  local 

offenses  may  be  deferred, 

336.  Surrender,  notwithstanding  civil  arrest, 

337.  Conditional  extradition. 

338.  Member  of  a  third  nation, 
239,  Surrender,  hy  whom  made. 

330.  Surrender  in  case  of  offeases  committed 

on  the  frontier. 

331.  Surrender  by  colonial  government. 
333.  Things  in  prisoneFa  possession. 
288.  Second  arrest. 

384.  Cnslody  of  the  prisoner, 

335,  Discharge  in  case  ol  delay  of  extradition. 

336.  limitations  of   time  estended  in  certain. 

337.  Restrictions  as  to  punishment. 

338,  Necessary  le^slation  to  he  provided. 

Duty  of  extradition. 

210.  Each  nation,  on  demand  made  by  another  na- 
tion, through  its  supreme  executive  authority,'  In  the 
manner  provided  in  this  Section,  and  at  the  expense 
of  the  demanding  nation,'  must  deliver  up  to  justice 
persons'  who,  being  accused  of  crimes  enumerated  in 
article  314,  within  the  jurisdiction'  of  the  latter,  are 
found'  within  the  jurisdiction"  of  the  former. 

This  article  and  the  neit  are  founded  on  Article  I,  of  the  convention  of 
November  9, 1843,  between  the  United  States  and  France.  8  TJ.  S.  Sktt- 
ntes  at  Large,  580 ;  and  other  treaties 

'  All  demands  for  international  e-^tradition  must  proceed  from  the  m- 
preme  poHtieal  autTmnty  of  the  demajidiny  State.  7  Opinions  of  U.  S. 
Attorneys-Gerwrcd,  p.  6. 

There  can  be  no  actual  extradition  until  a  proper  requisition  to  that 
efiect  has  been  made  by  the  foreign  government  to  the  Secretary  of  State, 
Extradition  cannot  be  made  upon  mere  jiuJicttf  documents,  for  they  are 
not  reqaisitions,  but  only  proof  upon  which  the  Secretary  of  State  is  to 
act  when  due  requisition  shall  have  been  made,  8  Opinions  of  U.  S.  At- 
torneys-Generid,  p.  340. 

'  A  provision  that  the  expenses  of  any  detention  and  delivery,  effected 
in  virtue  of  the  preceding  provisions,  shall  be  borne  by  the  government 
in  whose  name  the  requisition  is  made,  is  usual  in  the  treaties.  The 
same  rule  is  stated  by  Bluntsehli,  Drmt  Inlerii.  CodifiS,  |  400. 

But  wliere,  in  consequence  of  conflict  between  the  judicial  authorities 
of  the  United  States  and  those  of  a  State,the  latter  aiming  to  prevent  the 
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extTadition,  the  United  States  iatervenes  to  majntain  its  own  dignity  in 
tlie  premises,  tlie  special  expensea  of  such  interrention  should  be  de- 
frayed by  the  United  States.  7  Opinions  of  U.  8.  Attorneys-General, 
p.  398. 

'  Aa  to  the  exception  in  favor  of  citizens  or  subjects,  see  Article  315, 
note  5.    As  to  members  of  third  nations,  see  Article  328. 

'  It  Las  been  said,  that  to  justify  the  commencement  of  process  in  ex- 
tradition, it  must  appear  that  the  criminal  acts  charged  were  committed 
within  the  territorial  jurisdiction  of  the  demanding  goTernnient.  8  Opin- 
iom  of  U.  B.  Ait&meys-GeneTal,  p.  215 ;  1  Id.,  p.  83. 

But  on  the  construction  of  the  British  treaty  of  extradition,  a  crime 
comrnitted  at  sea,  on  board  of  an  American  vessel,  has  been  confudered 
the  same  as  if  committed  in  the  territory  of  the  United  States.  And 
it  has  lieen  considered  under  the  French  treaty,  that  where  a.  crime  is  com- 
mitted at  sea,  it  is  constructively  committed  within  the  territory  of  the 
Union,  and  is  to  be  judged  by  the  Federal  judiciary  alone,  and  is,  there- 
fore, rightfully  a  case  of  extradition.  TMvsreace'g  Wlieatoti,  p.  343,  note. 
See,  also,  lie  Bennett,  Law  Times  Mep..  vol.  XI.,  488.  Hence,  it  seems  bet- 
ter to  refer  to  the  legal  jurisdiction.     See  Article  309. 

'  The  language  of  some  of  the  treaties  is,  "  persons  who  seek  an  a»j/httre, 
or  are  found ;"  but  obviously,  the  latter  circumstance  alone  controls  the 
case.  It  is  not  sufficient  to  show  that  the  accused  sought  an  asylum,  if 
not  found  within  the  territorial  jurisdiction;  and  if  he  is  so  found,  it  is 
not  necessary  to  show  that  he  was  seeking  asylum. 

An  alleged  criminal  is  subject  Wi  extradition,  notwithstanding  that  he 
may  have  come  to  the  country  otherwise  than  as  an  apparent  fngitive  on 
account  of  the  particular  crime ;  for  the  treaties  apply  not  only  to  persons 
seeking  an  asylum  professedly,  but  to  such  aa  may  he  found  in  the 
country  also.    8  Opinions  of  (fe  U.  S.  Attorneys-General,  p.  306. 

»  The  treaty  between  the  United  States  and  The  Two  Sicilies,  October 
1,  1833,  (11  U.  S.  Stat,  at  L.,  658,  Art.  XXI.,)  expressly  extends  to  the  case 
of  one  seeking  asylum  on  board  the  vessels  of  war  of  the  nation  on  which 
the  demand  is  made.  See  treaty  between  the  United  States  and  China, 
June  18th,  1858.  12  U.  S.  Stat,  at  L.,  1037,  Aw.  XVIII. 

The  article,  in  its  present  form,  defines  the  right  of  extradition,  as  it  is 
now  recognized,  and  extending  only  to  crimes  committed  within  the  juris- 
diction of  the  demanding  nation. 

It  may  be  thiraght  desirable  to  extend  the  rule  to  offenses  against  the 
law  of  a  nation,  committed  beyond  its  jurisdiction,  wliich  it  would  have 
power  to  punish  if  the  otFender  comes  within  its  jurisdiction,  and  also  to 
offenses  against  any  provision  of  this  Code. 

The  requisition. 

211.  Except  in  tlie  cases  provicled  for  in  the  next  two 
articles,  a  requisition  for  extradition  must  be  made 
througli  tlie  public  minister  of  the  demanding  nation  ; 
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or,  in  his  absence  from  the  country  or  its  seat  of  gov- 
ernment, through  other  agencies  of  international  inter- 
course, '  and  must  be  addressed  to  the  officers  wlio,  by 
articles  229,  230  and  231,  are  empowered  to  malte  the 
surrender. 

8  Opinions  of  U.  S.  AUorneya-General,  p.  240;  conveatlon  betwciin  tlie 
TJnited  States  and  ItaJy,  MareU  33,1868.15  U.  S,  Stat,  at  L.,{T>:,)ni. 
Art.V. 

Letters  permissive,  authomlng  proceeding  of  estmditlon  to  be  insti- 
tuted in  the  United  States,  fonn  in  no  sense  a  judicial  paper  of  any  sort. 
Tliey  Bre  nothindf  but  a  political  commission,  or  executive  license,  to  enable 
the  demanding'  government  to  go  before  tlio  courts  and  proceed  to  estab- 
lish a  case  nf  extradition  in  due  form  of  law.  Hence  a  clerical  error  in 
such  document  does  not  affect  its  validity.  8  Opinions  of  U.  8.  Attor- 
neye-Oenerat,  p.  420. 

'  For  the  cases  in  which  consuls  may  act,  see  article  176. 

Requisitioji  in  case  of  offe^ase  committed   on  the 


212.  In  the  case  of  an  offense  within  the  jurisdiction 
of  a  State  or  Territory,  being  part  of  a  nation,  and  upon 
the  boundary  between  two  contiguous  nations,  a  requi- 
sition may  be  made,  either  as  provided  in  the  last  ar- 
ticle, or  through  the  chief  civil  authority  of  the  frontier 
State  or  Territory ;  or,  when,  from  any  cause,  the  civil 
authority  of  such  State  or  Tereitory  is  suspended, 
through  the  chief  miliary  officer  in  command  tliereof. 

Treaty  between  the  United  States  and  Mexico,  December  11, 1861, 13 
P".  «.  mot.  at  L.,  1300,  Art.  II. 

Mequisition  in  case  of  offense  within  a  colony. 

213.  In  the  case  of  an  offense  within  the  jurisdic- 
tion of  a  colonial  government,  the  demand  for  extra- 
dition may  be  made,  either  as  provided  in  article  211, 
or  by  the  G-overnor,  or  chief  executive  officer  of  the 
colony. 

Convention  for  extradition  between  the  French  colonies  and  the  colonies 
of  the  Netherlands,  West  Indies,  concluded  August  3,  1860,  between 
France  and  the  Netherlands.  8  De  Clereq,  77. 

Treaty  between  Great  Britain  and  Denmark,  April  15,  1863.  Aci-oiifiU 
and  Papers.  1883,  vol.  LXIII..  (35.) 

What  criminals  are  siibject  to  extradition. 

214.  The  person  to  be  surrendered,  on  the  demand 
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for  extradition,  according  to  the  provisions  of  this  Sec- 
tion, must  have  been  convicted,'  or  <;harged,  before  the 
courts,  tribunals  or  criminal  magistrates  of  the  de- 
manding nation,  with  one  or  more  of  the  following 
crimes,'  as  now  defined  in  the  penal  Code  of  the  de- 
manding nation ; 

Abortion ;' 

Arson  ;* 

Barratry  ;' 

Bigamy ;° 

Burglary ;' 

Counterfeiting ; ' 

Crime  against  nature  ; 

Embezzlement ;' 

False  pretenses  or  false  tokens  ; 

Forgery ;'° 

Kidnapping ;" 

Larceny  ;"  punishable  by  the  law  of  the  demanding 
nation  by  imprisonment  exceeding  one  year  ; 

Maiming ; 

Manslaughter ; 

Murder ;" 

Perjury ;" 

Piracy ;" 

Eape ;" 

Robbery,"  with  violence  or  intimidation  ; 

Slave  trading ; 

Or  convicted  or  cliarged  in  like  manner  with  an  of- 
fense against  any  provision  of  this  Code,  the  violation 
of  which  is  declared  to  be  a  public  ofl'ense." 

'  Tlie  Amerienn  treaties  do  not  generally  refer,  at  lenat,  not  in  express 
terma  to  convicts  Tlie  recent  treatj  lietweeii  the  United  Slater  and  It- 
aly, liowever  does  so  refer 

'  Mr  Westlake  proposes  that  no  enumetadon  be  attempted  but  that 
the  liroad  piinciple  be  evpressed  tliat  Extradition  shall  be  jtranted 
whenever  the  facta  if  they  had  occurred  in  the  countiy  to  vluch  the 
criminal  has  escaped  would  constitute  any  cnme  or  offfense  other  than 
treason  or  sedition  Traiuactumi  of  Natimal  Aitoeuition  for  Promo- 
lion  if  Sji-w'/  Vw/t^c  1866  p  150  Mr  Eatlibone  on  the  other  hand, 
urge'i  that  acts  which  an   urt  ofB.n'-LS  in  iHth  (ountrieo    and  mere  of- 
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fenses  against  morality,  however  outrageous,  slioQld  not  be  included,   lb., 
p.  143. 

Heretofore  the  enumeration  of  crimes  for  which  extradition  might  be 
ordered  has  been  fixed  with  reference  to  the  nature  of  the  intercourse  be- 
tween the  nations  uniting  in  the  treaty,  and  the  facility  with  which  crim- 
inals could  escape  from  one  to  the  other.  Such  discrimination  seems  im- 
practicable in  a  general  Code  ;  and  of  minor  importance  by  roaaon  of  the 
rapidly  increasing  commercial  relations  and  facilitieB  of  intercourse  and 
travel. 

One  rale  is,  therefore,  here  proposed  for  alt  the  nations  uniting  in  the 
adoption  of  this  Code,  and  the  offenses  included  in  the  article  above,  are 
such  as  the  general  esperience  and  better  opinion  mark  as  proper  Bubjeets 
for  extradition.  Minor  offenses,  which  require  provisions  between  partic- 
uhir  neighboring  Powers,  can  be  the  subjects  of  special  conventions. 

'  Ahm'tion  :  "Ariorteraent" 

Convention  between  France  and — 

The  Grand  Duchy  of  Sase  Weimar,  Aug.  7, 1868,  7  De  Ckivq,  444. 
Austria,  Nov.  13, 1855, 6  U.,  579. 

And  other  earlier  treaties. 

'  Araon.  This  crime  is  made  the  subject  of  extradition  by  the  follow- 
ing treaides ; 

Treaty  between  the  United  Stales  and 
Great  Britain,  Aug.    0,  1843,  Art.  X.,    8  U.  8.  Stat,  at  L.,  o76. 

Austria,  July    3,1856,      "  I.,  11 /(/.,  693. 

Baviiria,  Sept.  13,  18S3,      "  I,,  10  Id.,  (Tr.,)  1T5. 

The  Two  Sicilies,        Oct.      1,  1855,      "      XXII.,  11  M..  653. 
Hayti,  Kov.    3,  1864,      "  5SXIX.,  13  Id.,  738. 

Venezuela,  Aug.  27, 18G0,      "  XXVIII.,  13  Id.,  1158. 

Mexico.  Dec.  11, 1861,     "  III..  13  Jd.,  1200. 

Dominican  Republic,  Feb.     8, 1867,      "  XXVIII.,  15  Id.,  (Tr.,)  183, 
Hawaiian  Islands,       Dee.   20, 1849,      "         XIV.,  8  Id.,  {Tr.,)  182. 

Convention  between  the  United  States  and 

Tta  King  ot  a,.  I  ^^^     ^_  ^„^  ^^  jj      g  j^  J  ^  __!  ^^  ^ 


French, 

Prussia,  June  16, 1853, 

(Extended  to  the)) 

North  Germany  Feb.  33,  1868, 

Confederation,  ) 
Italy,  Mar.  33, 1868, 


I„  10  Id.,  (Tr.,)  08. 
III.,  15 /<(.,  (r;-.,)  117. 

II.,I5  J((.,(2V.,)130. 
II.,  13  Id.,  1136. 
I.,  11  Id.,  714. 


d  Norway, 
Baden,  Jan.  30,  1857, 

Convention  between  Franco  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1858,  7  Ik  Vkrcq,  444, 
Austria,  Nov.  13, 1855,  6  Id.,  570. 
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^  Barratry. 

Convention  between  France  and 
Tlie  Grand  Ducliy  of  Saxe  Weimar,  Aug.    7, 1858, 1  Be  Clcrcq,  444. 
Austria,  Nov.  13,1855,  B /<?.,  579. 

Where  a  foreigner  conaplred  In  England  with  tlie  master  and  mate  of  a 
foreign  ship  to  cast  away  and  destroy  the  same,  to  the  prejudice  of  tlie 
underwriters,  and  tho  conapiracj  was  executed  by  their  sinking  the  ship 
off  the  English  coast,  it  was  supposed  that  the  prisoner  eould  not  be  In- 
dicted iu  England  for  destroying  the  ship,  as  he  was  a  foreigner,  the 
ship  was  foreign,  and  the  offense  was  committed  on  the  high  seas.  The 
offense  of  piwuiy  or  robbery,  which  is  against  the  law  of  nations,  was  not 
cliarged.  The  jury  were  directed  to  consider  whether  the  prisoner  was  a 
party  in  England  to  a  previous  plan  or  conspiracy  to  destroy  the  ship, 
without  reference  to  its  dostinataon  on  the  high  seas. 

If  the  conspiracy  to  destroy  was  limited  to  the  hig-li  seas,  gMwe,  whether 
it  would  have  been  a  crime.    Kegiaa  v.  Kohn,  4  Foster  &  Mrdaton's 

*  Bigamy.  It  has  been  questioned  whether  bigamy  should  be  a  ground 
of  denmnd  for  extradition,  except  when  it  is  clearly  proved  that  the  fact 
of  the  first  marriage  was  concealed  from  the  second  wife,  it  then  being 
treated  as  an  injury  done,  through  fraud,  to  her.  Tranmctions  of  2far 
fioruU  Aesoeiation  for  t!ie  Promotian  of  Social  Seience,  1866,  p.  144. 

'  Burglary. 

Treaty  between  Great  Britain  and 
PrnSBla,  Mar.  5, 1804,  AecourUs  and  Papers,  1864,  vol.  LSVL,  (85.) 

Convention  between  the  United  States  and 

The  King  of  France,     Feb.  34, 1845.   8  U.  8.  Stat,  at  L.,  617. 

""aS^rwly^"'""!  ^^-  ^^'  ^^^  ^^  ^^-  "^B.  Art.  II. 
In  the  treaty  between  the  United  States  and  Mexico,  December  I],  1861, 
(12  Id.,  1200,  Art.  III.,)  burglary  is  defined,  for  purposes  of  the  treaty,  to 
be  "  the  breaking  and  entering  into  the  house  of  another,  with  intent  to 
commit  felony."  And  in  the  convention  between  tlie  United  States  and 
Italy,  March  33,  1868,  (15  Id.,  (Tr.,)  130,  Art.  II.,)  it  is  defined  as  such 
breaking  and  entering  by  night. 

And  the  earresponding  crimes  included  under  tlie  French  law  in  the 
words  vol  quaHfiS. 

Convention  between  the  United  States  and 

The  King  of  France,  Feb.  24, 1845,  8  U.  S.  Stat,  at  L.,  617. 
"  Counterfeiting.     The  treaties  differ  very  much  as  to  what  offenses  of 
this  nature  are  subjects  of  extradition ;  those  which  have  been  recognized 
as  Bttch  may  be  stated  as  follows ; 
Counterfeiting  money. 
Treaty  between  the  United  States  and 
Venezuela,  Aug,  37,  1860,  Art.  XXVIII.,  13  U.  S.  Stat,  at  L.,  1158. 
Hayti,  Nov.    3, 1864,   "      XXXIX,,  13  Id.,  738. 
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Convention  between  the  United  States  and 


""Re^Wic'*^" \  ^*^-  ^'  ^^'^'^'  •  ■*'*■  XX^"I-15  U. S. Stat,  at  L., (TV.,)  183- 
MaMng  arid  uttering  false  money. 
Treaty  Iwtween  the  United  States  and 

The  Two  Sicilies,  Oct.  1, 1855,  Art.  XXII.,  11  U.  S.  Bnl.  at  /,.,  052. 
Fabrieation  or  eircviation  of  counterfeit  money,  iohelher  coin  or  paper 
money. 
Treaty  between  the  United  States  and 

Austria,  July     3, 1856,  Art.  I.,  11  U.  8.  Stat,  at  L.,  fi93. 
Bavaria,  Sept.  13, 1853,      "   I.,  10  Id.,  {Tr.,)  175. 
Convention  between  the  United  States  and 

Prussia,  June  30, 1852,  Art.  I.,  10  lI.S.8tat.ntL.,iTr.)  100, 

(Extended  to  the) ) 

North  German  [■  Feb.  33, 1868,   "   HI.,  15 /(Z.,  (2>.,)  116. 
Confederation,  ) 
Baden,  Jan.  30, 1857,    "      I.,  11  Id.,  714. 

"  Fabrication.  Introduction,  emission  de  fausse-monnaie  eontrefagon  ou 
alteration  de  papier-monnaie  on  emission  de  papier-monnaie  contrefait  ou 
altSrS ;  coutrefa^on  des  poincons  servant  a  niarquer  les  matiferes  d'or  et 
d'argent,  contrefncon  des  Sceaus  de  I'Etat  et  dea  timbres  nationaux,  alors 
m§me  qne  la  fabrication  on  eontrefa^on  aurait  en  lieu  dehors  de  I'Etat, 
qui  reclame  Vextraddtion," 

Convention  between  France  and 

The  Grand  Duchy  of  Saie  Weimar,  Aug.   7, 1858,  7  De  Clercq,  444. 
Austria,  '  Nov.  13, 1855, 6  Id.,  579. 

"  Counterfeiting  bank  notes,  pnblic  securities  or  money." 

Treaty  between  Great  Britain  and 

Prussia,  Mar.  5, 1804,  Aeeounfa  and  Papers,  1864,  vol.  LXVI.,  (85.) 

"  Ckmnterfeiling  pvNie  bonds,  bank  notes  and  Bbligati&ns,and,in  genernl, 
any  title  and  instrumeni  of  credit  whatsoever;  the  covMerfeiUng  seals,  dies, 
stamps,  and  marks  of  State  and  pablie  administration,  and  the  uttering 
thereof." 

Convention  between  the  United  States  and 

Italy,  March  33. 1868,  Art.  II.,  15  U.  S.  Stat,  at  L.,  {I'r.,)  130. 

tVtoe  against  nature. 

•  Embezzlement.  The  treaties  differ  very  much  as  to  what  offenses 
of  this  nature  are  subjects  of  extradition ;  they  aro  variously  stated  as 
follows : 

"  Embezzlement  hy  clerks  and  servants." 

Treaty  between  Great  Britain  and 

PrusBia,  Mar.  5,  1864,  Accounts  and  Papers,  1864,  vol.  LXVI..  (35.) 
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"  Emhetilement  of  pnblie  moneys." 
Convention  between  the  United  Statee  and 
Prussia,  June  16, 18S3,  Art.  I.,  10  U.  S.  Stat,  at  L.,  (Tr.)  98. 

(B5:tended  tothp)) 
Korth  German  V  Fell.  33,1868,   "  HI.,  15  a,  (re.,)  116. 
Coofederatjon,  ) 
Baden,  Jan.  30, 1857,    "      I.,  11  Id.,  714 

Treaty  between  the  United  States  and 

Austria,  Jul7    S,  1856,  Act.  I.,  11  U.  8.  Btat.  at  L.,  C93. 
Bavaria,  Sept.  12, 1B53,    "    I.,  10  7(1.,  (IV.,)  175. 
Mesico,  Dec,  11,1861,    "\\\.,\%U.,  1200. 
"  Emhezilement  by  public  officers,  when  the  same  U  puaisJiabk  mth  iiifa- 
mens  jraraMmewf." 
Convention  between  the  United  States  and 

The  King  of  the  French,  Nov.  9, 1843,  Art.  II.,  8  U.  8.  Stat,  at  L.,  583. 
"  EmbeKdemeat  by  pablie  offcers,  indudinff  appropriation  of  pub!ie 
funds." 

Convention  between  the  United  States  and 
The  King  of  Sweden )  -y 
and  Norway,  ( 

Treaty  between  the  United  States  and 

The  Two  Sicilies,  Oct.  1, 1853,  Art.  XXII.,  11  U.  S.  Stat,  at  L.,  653. 
"  EnU/e^lement  by  piMie  officers,  or  by  persona  Mred  or  salaried,  to  the 
detriment  of  their  employers." 
Treaty  between  the  United  States  and 

Venezuela,  Aug.  27, 1860,  Act.  XXVIII.,  13  V.  S.  ant.  at  £.,  1159. 
Hayti,  Nov.    3,1884,    "     XXXIX.,  13  Z<f.,  728. 

And  the  same  was  added  to  the  treaty  between  tlie  United  States  and 
France,  by  an  additional  acticle.     11  IF.  8.  Stat,  at  L.,  741. 
Convention  between  the  United  States  and 
^'}^Son,'"''}^°^-^-^»™'^"-      ^^^-11  tr.S.Sto(.«iZ.,5i)4. 
'^Re^bii?'^  \  ^«^-    ^-  1S«'-  "  XXXVIII.,  15  Id.,  {Tr.,)  183. 
"  Hmhezzlement  of  pidMe  moneys,  committed  mthin  the  jurisdiction  of 
eUher  party,  by  piiMic  officers,  or  depositaries;  embezzlement  by  any  person 
hired  or  signed,  to  the  detriment  of  their  employers." 
Convention  between  the  United  States  and 

Italy,  Mac.  33, 1868,  Art.  II.,  15  U.  8.  Stat,  at  L.,  {Tr.,)  130. 
"  SoQstractions  et  concussions  commiBeB  par  dea  depoaitaires  (ou  lassiers) 
revetus  d'un  cacactfire  public,  des  valears  qu'ils  avient  entre  les  mains  a 
raison  de  leuc  functions;  soustcactions  commises  pac  des  cassiecs  (ou  de- 
positaires}  d'^tablissements  publics,  ou  des  maisons  de  commerce,  mais 
seulement  dans  le  cas  ou  ces  soustractions  sont  necompugnSes  des  ciccon- 
stances  qui  leui  dounent  !e  caractfece  de  crime." 
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Convention  between  France  and 
Tlie  Grand  Duchy  of  Base  Weimar,  Aug.   7, 18-58,  7  lie  CUix'i,  444. 
Austria,  Nov.  13, 1855,  6  M,,  57». 

In  an  extradition  treaty,  the  terms  "  public  officers  "  or  "  pablic  depos- 
itaries" do  not  comprehend  officers  of  a  railroad  company,  bat  only  sig- 
nify officers  or  depositaries  of  the  government,  in  some  of  its  branches  or 
degrees,    8  Opinions  of  W.  8.  Attomeya-0ene,ral,  p.  106. 
Fnlse  pveUwt&t  or  false  tokens. 
"  Forger}/. 
TreBty  between  Great  Britain  and 

PruEBia,     Mar.   !i,lSM,  AecounUS  Pipers,  iB(ii,yoi.  LXVI.,  (35.) 
Denmark,  Apr.  15, 1863,        "  "  1863,vol.  LXIH.,  (35.) 

Treaty  between  tlie  United  States  and 

Great  Britain,        Aug.    B,  1842, Art.        X.,    S  U.S. Slat. at £.,^6. 
Austria,  July    3, 1856,  "  1„  11  Id.,  093. 

Bavaria,  Sept.  12, 1853,  "  ,  1.,  10  ld.,{Tr.,)  ITS. 

Venezuela,  Aug.  37,  1860,  "  XXVIIL,  13  Id.,  1159. 

Hayti,  Nov.    3,  1864,  "  XXXIX.,  18  Td.,  738. 

Hawaiian  Islands,  Dec.  SO,  1849,  "        XlV.,   9  Id.,  (TV.,)  183. 
Convention  between  the  United  States  and 

TlieKingof  tliel  jj         9, 1843,  Art.        Il„    S  U.a.8(at.atL..m. 

Frencli,  I 

Prussia,  June  10. 1853,  "  I.,  10  Id.,  (Tr.,)  100. 

(Extended  to  the)) 

North  GermanJ-Feb.   33.1868,"       III.,  15 /<!.,  (re.,)  116. 

Confederation,   ) 
Baden,  Jan.   30, 1857,  "  I.,  11  iS.,  714. 

'■''l^.  ^^.^^    ^'*''"i.  Nov.  35, 1830,  "         XIV.,  11  Id.,  594. 
fcderatJon,  (  '  ' 

"^'Repnbnc"'*^"   \  ^*'^-     ^'  *^^'  "XXVIII.,  15  Id.,  {Tr..)  183. 

In  the  treaty  between  the  United  States  and  Mexico,  Dec.  11,  1861,  (13 
U.  S.  Stat,  at  L.,  1200,  Art.  III.,)  there  ia  added,  "  including  the  forging 
or  marking,  or  knowingly  passing  or  putting  in  circulation,  counterfeit 
coin,  or  banknotes,  or  other  paper  current  as  money,  with  intent  to  de- 
fraud any  person  or  persons."  And  the  same  provision  was  added  to  the 
treaty  with  Franco,  Feb.  10,  1858,  by  an  additional  article.     11  Id.,  741, 

In  the  treaty  between  the  United  States  and  The  Two  SicUiea,  Oct,  1 
1556,  (11  U.  S.  Stat,  at  L.,  653,  Art.  XXII.,)  there  is  added,  "  including 
forging  of  evidences  of  public  debt,  bank  biDs,  and  bills  of  exchange." 

In  the  convention  between  the  United  States  and  Italy,  March  38,  1868, 
(15  Jf.  B.  Stat,  at  L.,  (TV.,)  130,  Art.  II.,)  forging  is  defined,  for  the  pur- 
poses of  the  treaty,  as  "the  utterance  of  forged  papers,  the  counterfeit- 
ing of  public,  sovereign  or  government  acts." 

"The  vUeraitee  or  the  emission  of  forged  papers,"  is  also  speoiBed  by 
the  following: 
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Treaty  between  tlie  United  States  and 

Great  Britain,         Ang.    9, 1843,  Art.        X.,    SlT.S.St/a.aiL.MO. 

Bavaria,  Sept.  13, 1853, "         .    I.,  10  Td.,  (IV.,)  175. 

Hayti,  Nov.    3,1864,"   SXXIX.,  13  M,  728. 

HawftUan  Wands,  Doc.  20,  1849,  "  XIV.,   9  Id.,  (3>.,)  182. 

Convention  between  tlie  United  States  and 

Prussia,  Jnae  16, 1833,  Art.  I.,  10  U. S. Stat,  at L.,  {Tr.,)  100, 

(Extended  to  the)) 
Nortli  German^  Feb.  23, 1868,  "    III.,  15  Id.,  (Tr.,)  116. 
Confederation,  | 

'^MeSn  °""  i  ""■  '"■  >™'  "  ^'■'-  '"''■■  "'*■ 

"  Fans  en  Ecriture  publiqne  ou  aatJientlque  et  de  eommerce,  y  compris 
la  contrefagon  des  effets  publics  de  quelque  nature  qu'ils  eoient  et  de 
billets  de  Barque  usage  de  oes  faus  litres.  Sont  escoptis  lea  fans  non 
accompagnes  des  circonstances  qui  leur  dounent  le  caract&re  de  crime." 

Convention  between  France  and 
Tiie  Grand  Ducby  of  Saie  Weimar,  Aug.    7,  3858,  7  De  Clercq.  444. 
Austria,  Nov.  13, 1855,  6  Id.,  579. 

It  is  forgery  in  France,  wltliia  tJie  provisions  of  the  extradition  treaty, 
for  a  royal  notary  to  insert,  in  an  antbentic  deed,  false  statements  as  mat- 
ter of  fact.    Matter  of  Metzger,  5  JVew  York  Legal  Obserrer,  83. 

Proof  of  tbe  forging  of  checks  on  the  Communal  Chest  of  Brealaw,  in 
Prussia,  is  sufficient  cause  for  tbe  issue  of  awarrant  for  judicial  inquiry, 
with  a  view  to  the  estradition  of  tlie  criminal  under  the  treaty  between 
the  United  States  and  Prussia.  6  Opiniom  of  IT.  S.  Attorneye-General, 
p.  781. 

By  the  law  of  the  State  of  New  York,  "  ev&ty  person  who,  with  intent 
to  defraud,  shall  make  any  false  entry,  &u.,  in  any  book  of  accounts  kept 
by  any  moneyed  corporation  in  this  State,  &c.,  shall,  upon  conviction,  be 
adjudged  guilty  of  forgery  in  the  third  degree."  Held,  that  a  person  of- 
ending  against  this  statute  was  not  guilty  of  forgery,  within  the  meaning 
of  the  extradition  treaty  between  the  United  States  and  Great  lititain, 
nor  of  tbe  act  passed  to  give  it  effect,  and  could  not  therefore  be  surren- 
dered on  reqaisition.    J?^  Windsor,  The  JurUt,  vol.  XI.,  807. 

"  Kidnapping.  "  Defining  the  same  to  be,  the  taking  and  carrying 
away  of  free  persons  by  force  or  deception.". 

Treaty  between  the  United  States  and 

Mexico,  Dec.  11, 1861,  Art.  Ill,  13  U.  8.  Stat,  at  I..,  1300. 

See,  also.  False  imprimnment,  below. 

"  Larceny. 

Treaty  between  Great  Britain  and 
Prussia,  Mar.  5, 1884,  Accounts  and  Papers,  1864,  vol,  LXVI.,  (So.) 

Larceny  is  not  among  the  cases  provided  for  by  any  convention  between 
the  United  States  and  Great  Britain,  for  the  extradition  of  criminals. 
Neither  is  constructive  larceny  or  embezzlement  by  private  iiersons. 
6  OptiU&m  of  U.  S.  Attomeps-Genertd,  pp.  85, 431. 
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Larceny  o(  cattle,  or  oflier  goods  and  cliattels  of  tlie  value  of  twenty- 
five  dollars  or  more,  when  tho  same  is  committed  within  the  frontier 
States  or  Territories  of  either  nation. 
Treatj  hetween  the  United  States  and 

Mexico,  Dec.  11, 1861,  Art.  III.,  13  U.  8.  Stat,  at  £.,1300, 
Orand  larceny.    "VoI,Jor8qu'Il  a  6tS  accoinpagn6  des  circonstancea  qui 
lui  donne  le  caractSre  de  crime." 
Convention  hetween  France  and 
The  Grand  Duchyof  Saxe  Weimar,  Aug.    7, 1858,  7  i)e  Cforc?,  444, 
Austria,  Nov.  13, 1855,  6  Id.,  579. 

Maiming.     See  Mutilation,  below. 
Mait^ugkler. 
"  Murder. 

Treaty  between  the  United  States  and 
Great  Britain,        Aug.    9, 1843,  Art.  X.,   8  U,  8.  Stat,  at  L.,  570. 
Hawaiian  Islands,  Dee.  20, 1849,  "  XIV..    9  Id.,  {Tr.,)  183.' 
Austria,  July    3, 1856, "       I.,  11  Id..  693. 

Bavaria,  Sept.  13, 1833,  "       I.,  10  Id..  {Tr.,)  175. 

Convention  between  tlio  United  States  and 
Prussia,  June  16, 1853,  Art.  I.,  10  U.  S.  Stat,  at  L.,  (Tr.,)  100. 

(Extended  1o  the)  1 

North  GermanJ-Feb.  33,1888,"    m.,15 Id., {Tt:.)nQ. 
Confederation,  ) 
Baden,  Jan.  30, 1857, "        I„  II  Id.,  714. 

Under  the  British  treaty  it  ia  held,  that  a  person  charged  with  murder 
on  the  high  seas,  on  board  a  British  vessel,  must  be  given  up  when  de- 
manded by  Great  Britain.  Query  f  Whether  evidence  of  justification  of 
the  killing  can  he  received  in  the  proceedings.  Be  Bennett.  11  Lav> 
Times  Sep.,  488.  For  murder  on  the  high  seas,  on  board  a  British  vessel. 
Is  not  committed  within  the  jurisdiction  of  the  United  States,  although 
the  vessel  comes  into  a  port  of  the  United  States,  but  is  committed  within 
the  exclusive  jurisdiction  of  Great  Britain. 

"  Murder.  eompreJiending  the  cranes  dedgruited  (fiy  (fte  French  penal 
Code)  by  the  terms  '  Waatamnat,  de  parricide,  d'infantieide,  et  d'em- 
pmmnernerU.' " 

Convention  between  the  United  States  and 

The  King  of  the  I  jj„^^    9, 1843,  Art.       II.,    SU.B.  Stat.at  L.,^i. 

French,  ) 

Italy,  Mar.  33, 1868,  "  II.,  15  Id.,  (Tr.,)  130. 

Tlie       SvnSB      Con-  )     ^^^_   gg     ^ggg      „  ^^y       ,  j   j^       gg^ 

federation,        ) 
Tl'« Kineof  Swe- 1  j^      g^  ^^^  „  „    ^3  j-^    ^^^g 

den  &  Norway,  (  '         '  '  ' 

The   Dominican    , 

Republic,  | 


8, 1867,     XXVIII,,  15  Id..  (Tr..)  183. 
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Treaty  between  the  United  States  and 

Tlie  Two  Siciliea,  Oct.     1, 1855,  Art.  XXII,,  II  U.  S.  Stat,  at  L..  652. 

Mexico,  Dec.  11, 1861,  "  III..  13  Id.,  1200. 

Venezuela,  Aug.  37, 18«0, "  SXVIII.,  13  Id.,  1158. 

Hayti,  Nov.    3,1864,"  XXXIX.,  13  JA,  738. 

Treaty  between  Great  Britain  and 

Prnsaia,     Mar.    5,  1864,  Aceounts  and  Papers,  1864,  Vol.  LXVL,  (35.) 

Denmark,  Apr.  15, 1863,        "  "        1863,  Vol.  LXIU.,  (35.) 

To  tlie  same  effect,  see  convention  between  France  and 

The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1858,  7  De  Ckreq,  444. 

Austria,  Nov.  13, 1855,  6  Id.,  679. 

"  Attempt  to  Mmmit  murder,"  is  Included  in  many  of  tlie  preceding 
treaties, 

"  A»»avlt,V!ith  intent  to  eommit  murder,"  is  specified  in  others.  Sec, 
also,  Asaayit,  in  this  note,  below. 

"  Perjury.     Faus  tSmoignage,  lorsqu'il  e^  accompagne  de  circon- 
stances  qui  lai  donnent  le  caractfere  de  crime ,  subornatiou  de  temoins, 
Couvention  between  France  and 

The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1858,  7  Be  CltTcq,  444, 

Austria,  Nov.  13, 1855,  6  Id ,  579. 

"  Piracy. 
Treaty  between  the  United  States  and 

Great  Britain,  Aug.    9, 1843,  Art.       X.,    8  C.  5.  SKai.  a<i.,  578. 

Austria,  July    3, 1856, "  I.,  11  M.,  693. 

Bavaria,  Sept.  13,  1853,  "  I.,  10  Id..  {Tr.^f  175. 

The  Two  Sicilies,    Oct.     1, 1855,  "      SSH.,  11  Id.,  653. 

Mexico,  Dec,  11, 1861,  ■'         III.,  13  iS.,  1300. 

Veneanela,  Aug.  37, 1860,  "  XXVIII,,  13  U.,  1159. 

Haytl,  Nov.    3, 1864,  "  XXXIX,,  13  Id.,  738. 

Hawaiian  Islands,    Dec,  20,1849,"       SIV.,   9 /<;,,  (2V.,)  183. 
Convention  between  the  United  States  and 

Prussia,  June  10, 1853,  Art.    I,,  10  U.8.Stca.atL.,(Te.;iWi. 

(Extended  to  the)  1 
North  GermauV  Feb.  33, 18G8,  "      III.,  15  Id.,  118. 
Confederation,  ) 

Italy,  Mar.  33, 1868,  " 

It  was  held  by  Cromptok,  Blackburn  and  Sleb,  J.  J,,  (disaeutient 
CocKBURN,  C.  J.,)  that  piracy,  in  (he  treaty  between  the  United  States  and 
Great  Britain,  August  fl,  1843,  (8  U.  8.  Slat,  at  L.,  576,  Art.  X,,)  must  not 
be  understood  in  the  sense  of  piracy,  by  tlie  law  of  nations,  but  of  acts 
inade  piracy  by  the  municipal  law  of  the  United  Stales,  Be  Tivnan,  5 
BeM,&  Smith  q.B.,^i5. 
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LcwU,  in  his  pftinplilot  on  Foreign,  Juriadielion  and  the  Extradition  of 
tWrnifioJ*,  (p.  39,)  states  hia  opiniott  as  to  tiie  meaning  of  "piracy,"  in 
confomiitj  with  the  decisions  of  the  majority  of  the  court  in  Tivnan'a 
Case.    Reporter's  Note,  in  Be  Tivnan,  5  Best  &  Smith  Q.  B.,  696. 

In  tlie  time  of  peace,  any  act  of  depredation  upon  a  aliip  is  priiaa  facie 
an  act  of  piracy ;  but  in  time  of  war  between  two  countries  the  pre'Sump 
tion  is,  tliat  depredation  by  one  of  tliem  on  the  sliip  of  the  other  i-i  an  act 
of  leg^timato  warfare.  It  is  immaterial  wlietlier  thu  act  wai  done  bj 
Boldiera  or  volnnteeca,  and  whether  it  was  commanded  bj  tlie  belligerent 
State,  or  when  done,  ratified  by  it.  Re  Tivnan  5  Btiit  &  Smith  Q  B 
645. 

Treaty  between  the  United  States  and 

Mexico,       Dec.   11, 1861,  Art.      III.,  13  U.  S.  Stat,  at  L.,  1300. 

Venezuela,  Aug,  27, 18G0,  "  XXVIII.,  13  J"d„1159. 

Hayti,  Nov.    8,  1864,  "  XXXIX.,  18  Id.,   738. 

Convention  between  the  United  States  and 


*,1887, 


Art.        n„    8  U.  S.  Stat,  at  L.,  582. 
II.,  15  Id.,  (Ti:,)  130, 
XIV.,  ll/(!.,  504. 


U.,  13  Id.,  1136. 
XXII.,  11 /(J.,  653. 
'  XXVIII.,  15  Id.,  (Tr.,)  II 


Italy,  Mar.  3 

The   Swiss    Con-).,       .,,  ,„,„  „ 
federation,  J  Nov.  35, 1850, - 

The  King  ot  Swe-  J  j.  .  g 

den  &  Norway, ) 
The  two  Siciliea,     Oct.     1, 1855, " 
The   Dominican   ) 
Kepublic,  1 

"  Viol ;  attentat  &  la  pudeur  consomme  on  tent6  avec  violence ;  attendat 
fl  la  pudear  consomme  on  tent6  meme  sans  violence  ;  sur  une  personne  au 
snjet  de  laquelle,  et  en  eonsidferation  do  son  Sge,  nn  pareil  attentat  con- 
Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7.  1858,1  DeClercq,  Hi. 
Austria,  Nov,  13, 1855,  6  Id.,  57fl. 

'■"  Rdbbery. 
Treaty  between  the  United  Statea  and 

Great  Britain,         Aug.    9, 1843,  Art.  X.,    %U.S.Stat.ar.  L.,Tm. 

Austria,  July     3, 1856,     "  I.,  11  Id..  693. 

Bavaria,  Sept.  13, 1853,     "  !.,  10  Jrf.,{rA,)  175. 

Hayti,  Nov.    3.1864.     "    5 XXIX.,  13  W„  738. 

Hawaiian  Islands,  Dec.  30, 1849,      ■'  XIV.,  9  Id.,  (Tr.,)  183. 

Convention  between  the  United  States  and 

The  King  of  Swe- 1  ^^^_  31,  i860,  Art.  11,13  Er.S.Sto(.«{i.,1136. 

den  &  Norway,) 
Kingof  France,      Feb.  34,1845,  8  Jd„617. 

Prussia,  June  16,1852,"        I.,  10  Id.,  (Tr.,)  100. 
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(Extended  to  the) ) 
North  German^  Feb.  33,1863,"      III.,  15  Id.,  I^Tr.,)  110. 
Confederfttion,  ) 
Baden,  Jan.   30, 1837, "         I.,  11  Id..,  714. 

Otlier  treaties  define  or  restrict  the  term  aa  follows : 
"  Bobberj/,  iMJIi  •nidenee  to  the  person  mbbed." 
Treaty  between  Great  Britain  and 

Prussia,  Mar.  5, 1864,  Aecmnta  <6  Papers,  1864,  vol.  LXVI.,  (35.) 
"  Hobbery,  defining  the  same  to  be,  the  felonious  and  forcible  taking 
from  the  person  of  another  goods  or  money  to  any  valne,  by  violence  or 
putting  him  in  fear." 

Convention  between  the  United  States  and 

Italy,Mar.33,1868,Art.Il.,15F.S,fi!ai.oii.,(IV.,)130. 
Treaty  between  the  United  States  and 

Mexico,Dec.  11, 1861, Art.  Ill,,  13  U. 8. Bat. atL..  1200. 
"  R<Mery,  uith  videnee,  intimidati/m,  w  forc&ile  entry  of  an  iiihoMled 
hi»Ate." 

Treaty  between  the  United  States  and 

The  Two  Sicilies, Oct.  1,1855.  Art.  XXII.,11  V.S.SIM.atL.,m2. 
Convention  between  the  United  States  and 
The    Swiss  Con- J  i. 
federation,         f  ^ 

"^Bep^?*^"    (f^b.    8. 1867,  "XXVIII.,  15 /<i.,(rA,)  183. 

Tlie  treaty  between  tlie  United  States  and  Venezuela,  Aug.  37, 1860, 
(13  U.  S.  Stat,  at  L.,  1158,  Art.  XXVIII.,)  contains  the  same  provision,"  ex- 
cept that  it  refers  to  private  liouses,  and  is  not  restricted  to  inhabited 
houses. 

The  (treaty  between  the  United  States  and  the  King  of  the  French 

"  And  the  corresponding  crimes  included  under  tlie  French  law,  in  tlie 
words  '  -Bol  guaUfii.' " 

Slave  Trading. 

"  £ww  of  naUom.  Offenses  against  any  provision  of  this  Code,  the 
violation  of  which  is  declared  to  be  a  public  oflense,  committed  either 
within  the  jurisdiction  of  tlie  nation  making  the  demand,  or  against  its 
riglits,or  the  riglits  of  its  members.   But  see  note  6,  to  Article  310,  above. 

Tlie  following  list  exhibits  certain  oflfenses  which  have  also  been  made 
the  subjects  of  extradition  by  several  recent  French  and  British  treaties, 
and  by  American  treaties ;  and  tliere  are  added  certain  crimes  which, 
tliougli  perhaps  not  included  in  any  treaty,  still  are  worthy  of  considera- 
tion in  framing  a  complete,  and  efficient  system. 

AMuetion.    See  Kidnapping,  note  11,  above ;  and  Fake  Imprimnment, 

Aecesmriea.  Those  provisions  should  perhaps  be  extended  to  the  case 
of  persons  gnllty  in  one  country  of  being  accessory  i>efore  the  fact  to  an 
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offense  <»mmitted  in  another  coimtry,  bo  as  to  enable  the  former  nation  to 
demand  tlieir  extradition  from  the  autlioritiea  of  a  tliird  nation  to  wHch 
tliej  may  have  fled. 

In  the  cftso  of  Allaop,  a  Britisll  subject,  having  been  diarged  in  Great 
Britain  with  being  an  accessory  before  the  fact  to  the  murder  of  a  French- 
man in  Paris,  and  having  escaped  to  tlie  United  States,  the  law  oiBcers  of 
the  Crown,  were  of  the  opinion  that  the  exietlng  treaties  did  not  sanction 
a  demand  upon  the  United  States  for  his  surrender  to  Great  Britain,  be- 
cause he  was  not  charged  with  the  crime  of  murder  committed  within  the 
jurisdiction  of  the  British  Crown.  Op'n.  of  Sir  J.  D.  Harding,  Sir  Fitzroy 
Kelly  and  Sir  Hugh  Cairns,  Fm-sntlCa  Cams  and  Opinions  in  Constitu- 
tional Law,  p.  368. 

Assault,     "Coupe  et  biesBurea volontajres  ayant  occasione soit  la  mort, 
Boit  une  maladie  on  incapacity  de  travail,  pendant  plus  de  vignt  joura." 
Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Ang.    7, 1858,  7  Be  Oiercq,  444. 
Austria,  Nov.  13, 1855, 6  Id.,  679. 

Assault,  with  intent  to  Ml.    See  Murder,  note  13,  above. 
Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 18o8,  7  De  Clereq,  444. 
Austria,  Nov.  13, 1855,  6  Id.,  579. 

Boundaries.     Injuries  to  national  boundaries. 
Con^iraey  to  eommit  a  felony.    "Association  de  Malfactours," 
Convention  between  France  and 

The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1858,  7  Be  Vlercq,  444. 
Austria,  Nov.  13, 1855, 7  Id.,  570. 

Duelling.  .  It  Las  been  objected  that  this  should  not  bo  a  ground  of  a 
demand  for  extradition  upon  a  nation  whose  laws  do  not  make  it  an  of- 
fense.    Transa^iona  of  NaUonal  Association  for  t/ie  Promotion  of  Social 
Sdenee,  1866,  p.  144. 
Extoi'tion.    "  Extorsion  des  titres  et  dos  signatures." 
Convention  between  France  and 

The  Grajid  Duchy  of  Saxe  Weimar,  Aug.    7, 1858,  7  Be  Clereq,  444. 
Austria,  Nov.  13, 1855,  6  Id.,  570. 

Milse  imprisonment.  "  Sequestration  oa  arreatjitiou,  ou  detention 
illegale  des  personnes." 

Convention  between  France  and 

The  Grand  Dudiy  of  Saxe  Weimar,  Aug.    7. 1858,  7  De  Clereq,  444. 
Austria,  Nov.  13, 1855,  6  Id.,  579. 

'  Forfeiture  of  reeognisanees  in  criminal  eases. 

Frauds  by  persons  holding  poHttons  of  trust.     Extradition  cannot  bo 

demanded  of  France  by  the  United  States,  in  the  case  of  a  fraudulent 

breach  of  trust  by  private  persons,  notwithstanding  that  such  offense  is 

made  grand  larceny  by  the  statutes  of  the  St'ite  where  committed. 

The  terms  of  the  treaty,  bearing  on  the  subject,  apply  only  to  embez 
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zleineut  by  public  depoaitariea.     7  Opinions  of  U.  8.  Atfornei/s-Geiieral, 
p.  643. 
SVaudulenC  batilerupteiei. 
Treaty  between  Great  Britain  and 
Prussia,     Mar.    5, 1864,  Accounts  and  Pa$e>%  1864,  vol,  LXVI„  (35.) 
Denmark,  Apr.  15, 1803,        "  "  1862,  vol.  LXIII,  (35.) 

Convention  between  France  and 
The  Grand  Duchy  of  Sase  Weimar,  Aug. 
Austria,  Nov.  1 

Fravdvlent  inwheneies. 

Felonious  komicide.     Bee  Mfirder,  note  13,  above. 
MdUeious  injuries  to  eraigranta,  international  worka,  &c. 
"  Mutilation." 
Treaty  l)etween  the  tJnited  States  and 

Mesico,  Dec.  11, 186!,  Art.  HI.,  13  0".  S.  Slat,  at  i„1300. 
"  Castration." 
Convention  between  France  and 

Tile  Grand  Dacby  of  Sase  Weimar,  Aug.    7, 1858, 7  JD^  Clenq,  444. 
Austria,  Nov.  13,1855,  6  Id.,  B7». 

MuMny.     "Mntiny  on  board   a  ahip,  whenever  t!ie  crew,  or  a  part 
thereof,. by  fraud  or  violence  against  the  commander,  have  taken  poases- 
Bion  of  the  vosa«I." 
Convention  between  the  United  States  and 

Italy,  Mar.  33. 1868,  Art.  11.,  15  TI.  8.  Slat,  at  L.,(T):,)  130 


Threatening.  "  Menaces  d'attentat  contro  los  peraoniies  ou  les  pro- 
prietes." 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.   7, 1858, 7  De  Ckrcg,  444. 
Austria,  Nov.  13,1855,6  7i?.,579. 

Exeepttuns  The  following  treaties  seem  to  make  a  general  restriction 
of  the  enumerated  crimes  to  cases  where  the  crimes  mentioned  are  sub- 
ject to  infamous  punishment. 

Convention  between  the  United  States  and 

Italy,  Mar.  33,  1868,  Art.      11.,  15  P".  S.  Slat  at  L.,  (Tr.,)  130. 

The  Swiss   ) 
Confed-    [  Nov.  25, 1850,  "       XIV.,  11  M,  504. 

TheDomin-  ) 

ican     Re-  \  Feb.  8,  1657,     "XXVIII.,  15  Id.,  (Tr..)  183. 
public,      ) 
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Treaty  Ijetween  the  United  States  and 

VeEeznela,  Aug.  27, 1860, Art.  XXVIII.,  13  U. 8.  Stat. at £.,1139. 
Impriaonment  for  a  term  of  years  ia  infamous  punishment,  witliin  tliis 
clause.     12  Opinions  of  U.  8.  Attorneys-General,  326. 

Mxception  of  certain  offenses. 

215.  The  provisions  of  this  Section  do  not  apply  in 
any  manner  to  cases  in  any  of  the  following  classes : 

1.  Crimes  or  offenses  of  a  purely  political  char- 
acter ;' 

2.  Any  offense  committed  in  furthering  civil  war,  in- 
surrection or  political  commotion,  which,  if  committed 
between  belligerents,  would  not  be  a  crime  ;' 

3.  Desertions  from,  or  evasions  of,  military  or  naval 
service ;' 

4.  Offenses  committed  before  this  Section  took  ef- 
fect ;'  and, 

5.  Offenses  which,  by  reason  of  the  lapse  of  time, 
or  any  other  canse,  the  demanding  nation  cannot  law- 
fully punish.' 

'  Tills  subdivision  is  anggeated  by  Art.  V.  of  the  convention  between 
the  United  States  and  France,  8  Xf.  8.  Stat,  at  L.,  582  ;  and  ia  usual  in 
other  treaties.  ^BluntscM,  {Droit  Itdern.  CopifiS,  %  396,)  saya,  tliat  this  ex- 
ception is  recognized  in  all  the  recent  treaties. 

As  to  what  are  political  offenses,  see  7  Be  Glereg,  151. 

TUe  abuse  of  asylum  is  prohibited  by  Article  307. 

'  This  subdivision  is  suggested  In  connection  with,  or  as  a  substitute  for, 
the  preceding,  in  order  to  define  and  secure  the  right  of  asylum,  as  under- 
stood by  the  United  States.  Several  French  treaties  contain  a  provision 
that  an  attempt  against  the  person  of  a  foreign  sovereign,  or  against  that 
of  the  members  of  his  family,  where  the  attempt  ci 
of  murder  "  d'ossaasinat  ou  empoisonnement," 
a  political  offense. 

Additional  convention  of  Sept.  32, 1866,  to  convention  of  Nov.  33, 1834, 
between  France  and  Belgium,  7  Be  Clereq,  151. 

Convention  between  France  and 
The  Grand  Duchy  of  Sase  Weimar,  Aug.  7, 1858,  7  Br,  Olercq,  444, 

Great  Britain  has  steadily  refused  t<i  surrender  political  offenders,  or  to 
deny  them  asylum.  Extradition  of  political  offenders  obtains  between  tlie 
States  of  the  German  Confederation.  But  HegUr  states  this  as  an  excep- 
tion to  the  established  principle.  Wlieaton'%  Eleta,  Int.  Lavs,  Pt.  II.,  Cli. 
II.,  §  13,  note. 

'  In  no  treaty  do  the  United  States  include  these,  except  so  farasde 
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sertere  from  naval  service  may  be  reclaimed  by  the  consul.     See  SecUon 
II.  of  this  Chapter,  on  Extradition  op  Desebters. 

There  are  coaventiona  between  some  European  countries — e.  jr.,  between 
Russia  and  Prussia,  Aug.  8,  1837 — for  the  mutual  Burrender  of  deserters, 
and  persons  owing  future  military  »eri>iee.  Dana't  Wheatoii,  %  120, 
note  79, 

There  are  also  conventions  between  European  powera,  for  the  restitu- 
tion of  arms,  horses  and  equipments  of  deserteta.    See,  for  instance,  7  De 
Ckreg,  pp.  411, 413,  443,  496, 511. 
*  This  exception  is  usnal  in  the  American  treaties. 
'  Some  of  the  French  treaties  have  made  the  limitation  laws  of  the  na- 
tion where  the  offender  is  found,  a  bar  to  his  extradition. 

It  may  be  thought  desirable  to  add  such  a  provision  as  the  following : 
No  nation  is  bound  to  deliver  up,  under  the  provisions  of  this  Section, 
a  person  who,  according  to  the  provisions  of  this  Code,  is  a  member  of  the 
same  at  the  time  the  demand  for  his  surrender  is  made.    SKore,  {Nowoeau 
Droit  International,  vol.  1,  p.  820,)  says,  this  is  the  generally  received  rule. 
Such  a  provision  is  contained  in  the  following  treaties : 
Convention  between  the  United  States  and 
"^dtn  &  ^"irll^  }  M'"-  21-1860,  Art.  IV.,  13  U.  8.  Stat,  at  L.,  1128. 
PrusMa,  June  16, 1852,  "      III.,  10  Id..  (Tr.i  101. 

{Extended  to  the)  1 

North  Germanf-Feb.  28,1868,"       HI.,  15  7(?.,(2')-.,)  116, 
Confederation,  J 
Baden,  Jan.  30, 1857,  "        11.,  11  Id.,  715. 

Treaty  between  the  United  States  and 

Austria,  July    3,1856,  Art.  It,  1111.8.  Stat. at  L.,md. 
Bavaria,  Sept.  13, 1853,  "     III,  10  ia.,(Tr.,)  178. 
Me-dco,  Dec.  11,1861,"      VI.,  12 M,  1202. 
Ha3ti,     Nov.  8,1884,"  XL!.,  137(i.,728. 
It  is  understood  that  the  British  extradition  treaties  all  provide,  lliat 
neither  party  shall  surrender  its  own  subjects.     Oa^s  (6  Opinions  in  Ooit- 
tfUafional  Law.  by  For^fh,  p.  371,  note. 

France  is  understood  to  hold  the  same  rule.  Letter  of  Mr.  Lawrence, 
Tro  )wie1tvui  of  NaUowA  Awodation  for  Promotion  of  Social  Seieiiee,lB^, 
p  156 

And  so  the  convention  between  Franco  and 
The  Grand  Duchy  of  Base  Weimar,  Aug.   7, 1858, 7  i>e  Cfercj,  444. 
Austria,  Nov.  13, 1855, 6  Id.,  579. 

Blwntscldi,  {BroU  Intern.  Oopifil,  %  399,)  states  the  exception  of  citizens 
as  one  now  recognized  even  by  the  States  which  admit  the  obligation  of 
extradition.  But  it  htis,  as  he  says,  grave  inconvenience  for  the  adiulnis. 
tration  of  cnminal  justice,  and  had  better  be  abandoned. 

Sana,  (In  his  edition  of  WTieaton,  §  ISO,  note  77,)  says,  that  the  obliga- 
tion or  willingness  of  a  State  to  surrender  U»  own  eitkens,  who  are  charged 
with  crimes  committed  abroad,  and  liave  sought  refuge  in  their  own 
country,  is  affected  by  the  consideration  whether  such  State  punishes  its 
dtizens  for  crimes  so  committed. 
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Order  of  arrest. 

216.  The  executive  authority  of  a  nation  upon  which 
a  requisition  is  made,  accompanied  by  due  proof  of 
a  foreign  conviction  or  warrant  of  arrest,  or  other 
presumptive  evidence  that  the  case  is  one  within  the 
provisions  of  this  Section,  must  direct  the  arrest  of 
the  accused  for  examination  by  the  proper  judicial 
authority. 

A  wandat  d'arret,  isaued  upon  Buitable  evidence,  by  tlie  proper  judicial 
aatliotity  of  France,  and  setting  forth  the  crime  imputed  to  the  accused, 
is  auffldent  to  jostify  tUe  preliminary  action  of  the  President  for  the 
aiTeat  of  the  alleged  fugitive,  leaving  the  ulterior  queetion  of  hia  actual 
estradilion  to  depend  on  the  full  evidence  of  criminality  then,  as  it  should 
appear  from  the  dispatch  of  the  Hlniater  of  Foreign  AiGkirs,  on  its  way 
from  France.    Lawrerwe's  Wheatim,  p.  S43,  note. 

The  Preaident,  in  granting  his  order,  at  the  request  of  a  foreign  govern- 
ment, for  the  pnrpoae  of  commencing  proceedings  in  extradition,  does  not 
need  such  evidence  of  the  criminality  of  the  party  accused  as  would 
justify  an  order  o(  extradition,  but  only  prima  fane  evidence.  6  Opiii- 
iom  of  IT.  S.  AUorneyg-General,  p.  3)7. 

The  application  for  surrender,  nnder  the  treaty  of  extradition  of  1843, 
between  the  United  States  and  Great  Britain, may  be  made  by  the  Britisli 
Minister,  and  need  not  be  founded  on  a  previous  indictment  found  against 
the  prisoner,  by  the  British  tribunals,  or  on  any  warrant  iasning  there- 
from. Matter  of  BrillBh  Prisoners,  1  Woodbury  &  Minoi's  U.  S.  Circuit 
Court  Sep.,  66. 

A  mere  notification,  by  the  local  offiesf  of  a  foreign  government,  of  the 
escape  of  an  alleged  criminal,  ia  not  sufficient  prima  fade  evidence  of  a 
case  to  justify  the  preliminary  action  of  the  President.  7  Opinioni  of  the 
U.  8.  Attormsys-ffeMral,  p.  6. 

The  United  States  will  not  make  demand  for  extradition  of  a  person 
alleged  to  be  a  fugitive  from  the  justice  of  one  of  the  United  States,  and 
to  have  taken  refuge  in  a  foreign  country,  except  on  tlie  exhibition  of  a 
judicial  "  icarrant,"  duly  issued,  on  suffliaent  proof,  by  the  local  authority 
of  the  State  in  which  the  crime  ia  alleged  to  have  been  committed. 
6  Opinions  of  U.  S.  AUortieys-ffeneral,  p.  485. 

Clarke,  in  his  Treatiae  on  Extradition,  (pp.  96,  88,)  states  the  practice, 
under  the  treaties  between  Great  Britain  and  France,  as  follows : 

"  Demands  by  Great  Britain  upon  France  are  always  made  by  the  Am- 
bassador in  Paris,  in  the  name  of  the  English  government,  directly  npon 
the  French  government,  and  are  supported  by  a  warrant  of  arrest,  issued 
by  a  magistrate  in  England,  and  copies  of  the  depositions  upon  which  it 
was  founded.  These  last,  however,  are  not  necessary,  the  French  authorl 
ties  being  contented  to  deliver  np  the  fugitive  npon  the  production  of  the 
warrant  of  arrest  only." 
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"  The  papers'are  always  taken  to  France  l)y  a  polic*  officer  able  to  apeak 
totUe  identity  of  the  accused.  Upon  thia,  the  demand  is  considered  by  the 
French  government ;  and  if  it  is  gcanted,  the  fugitive  is  arrested,  and 
given  up,  without  any  Investigation  by  a  French  conrt.  The  matter  ia 
purely  one  of  State,  with  which  no  legal  trihunal  is  competent  to  deal." 

"  A  demand  in  extradition  upon  England  must  be  made  npon  one  of  the 
principal  Secretaries  of  State,  the  Chief  Secretary  of  the  Lord-Lieutenant 
of  Ireland,  or  the  Governor  of  any  foreign  colony  or  poaaoasion  of  her 
Majesty,  hy  the  Ambassador,  or  other  diplomatic  agent  of  the  foreign 
government," 

Tlie  demand  need  not  be  accompanied  by  anycopiea  of  depositiona,  or 
even  a  warrant  of  arrest  issued  in  the  foreign  country ;  hut  it  is  usual  for 
the  Secretary  of  State  to  require  some  prima  facie  evideiice  of  guiit  to  be 
laid  before  him.  If,  on  conaideration,  he  thinks  the  surrender  should  he 
granted,  he  issues  his  warrant,  signifying  that  this  requisition  lias  been 
made,  and  requiring  all  magistrates  to  govern  themaelvea  accordingly,  and 
to  aid  in  apprehending  the  fugitive,  and  committing  him  to  prison,  to  be 
delivered  up  pursuant  to  tlie  treaty.  Tlie  warrant  is  then  taken  before  a 
raa^atrate,  who,  on  the  production  of  the  foreign  warrant  of  arrest,  and 
also  of  aome  evidence  that  the  accused  has  committed  an  offense  within  the 
treaty,  iasues  his  warrant  of  arrest. 
The  American  practice  is  thus  stated : 

The  mode  to  he  pursued  in  proceedings  for  the  extradition  of  criminals, 
ia  to  prefer  a  complaint  to  a  judge  or  otlier  magistrate,  setting  out  the 
offense  charged  to  have  been  committed,  on  oath ;  whereupon,  the  judge 
or  magistrate  is  authorized  to  issue  a  warrant  for  the  apprehension  of  tlie 
person  accused,  and  upon  Uis  being  brought  before  him,  to  hear  and  deter- 
mine the  evidence  of  his  criminality ;  and  it,  on  such  hearing,  the  evi- 
dence be  deemed  sufficient  to  sustain  the  charge,  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for  the  surrender  of 
such  fugitive.  4  Opinions  of  U.  8.  Attorneys-General,  p.  301. 
To  similar  effect,  see  9  iS.,  p.  379, 

But,  if  requested,  the  President  will  issue  the  previous  authorization, 
thought  to  be  necessary  by  a  portion  of  the  court,  in  Re  Kaine,  14  How- 
ard'a  U.  8.  Sup.  Ct.  Sep.,  103.    6  Opinions  U.  8.  Attorneys-General,  p.  91. 

In  this  respect,  however,  the  extradition  treaties  of  the  United  States 
seem  to  be  of  two  dasses.  The  treaty  between  the  United  States  and 
Austria,  July  3, 185S,  (11  U.  8.  8tat.  at  L.,  693,  Art.  I.,)  in  its  terms  appears 
to  contemplate  an  arrest  by  judicial  a'uthority,  in  tlie  first  instance,  upon  a 
complaint  made  under  oath,  and  that  the  judicial  decision,  if  against  the 
accused,  shall  be  certified  to  the  executive  authorities,  in  order  that  a  war- 
rant for  surrender  may  issue. 

And  of  the  same  character  are  the  provisions  in  the  treaty  between  the 
United  States  and 

Great  Britain,  Aug.    9, 1843, Art. X.,   S  U.  S.Stat. oiL., am. 
Bavaria,  Sept.  13, 1853,     "     I.,  10  Id.,  (Tr,,)  175. 
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Convention  between  the  United  States  snd 
Prussia,  JanelG.lS52,ATt.I.,lO  U.S. Stat. atL..(T>:,)'iOO. 

(Extended  to  the) ) 
Norti  German  I  Feb.  32,1868,  "  111..1S  Id.,  {Tr.,)UG. 
Confederation,  ) 
Baden,  Jan.  30,1857,  "     I.,  11  J<!.,  714 

On  the  other  hand,  tlie  more  recent  treaties — tor  example,  the  conven- 
tion between  the  United  States  and  Italy,  March  33, 1868,  (15  U.  S.  Stat, 
at  L.,{1V.,)  131,  Art.  V.,)  requires  a  copy  of  the  foreign  warrant,  or  of  the 
depoaitiona  upon  which  it  was  granted,  to  be  foraarded,  in  the  first  in- 
stance, to  the  Executive  and  autboritiee :  the  execntive  then  to  isaae  a 
warrant  for  the  arreat  of  the  accused,  and  his  examination  l>efore  tlie 
proper  judicial  authority. 

The  provisions  presented  in  this  draft  embraee  both  methods. 
In  one  case  at  least,  it  has  been  stipulated  that  the  goTemment  of  a 
nation  might,  Ijefore  producing  documentary  evidence,  demand  tlie  imme- 
diate and  provisional  arrest  of  the  accused  or  convict ;  but  compliance 
with  the  demand  was  left  optional  with  the  government  on  which  the  de- 
mand was  made.  When  sucli  provisional  arrest  was  granted,  the  docu- 
mentary evidence  was  required  to  be  transmitted  within  two  months, 
without  which  the  person  arrested  was  entitled  to  his  discharge. 
Convention  between  France  and 


Tliia  provision  seems,  however,  too  dangerous  to  be  inserted  in  an  inter- 
national Code. 

Arrest  in  anticipation  of  requisition. 

217.  Upon  presumptive  evidence  of  an  oflFense,  within 
the  provisions  of  this  Section,  the  local  tribunals,  which 
wonld  have  cognizance  of  it,  if  committed  within  their 
jusisdiction,  may  arrest  the  person  accused,  and  detain 
Mm  for  a  reasonable  time,  t«  afford  the  foreign  govern- 
ment opportunity  to  make  requisition  for  his  surrender. 
But  the  evidence  must  be  sufficient  to  commit  for  trial, 
if  the  offense  were  committed  within  the  local  juris- 
diction ;  and  if  no  requisition  be  made  within  one 
month  thereafter,  the  accused  will  be  entitled  to  his 
discharge. 

Tills  is  in  substance  the  rale  laid  down  by  Chancellor  Kent,  on  the 
review  of  continental  and  English  authorities,  in  the  Case  of  Washburn, 
4  Johnaon't  JVew  York  Chancer^/  Bej).,  106. 

To  the  same  eflect  are  Mure  v.  Kaye,  4  Taunton's  Sep.,  M ;  Matter  of 
British  Prisoners,  1  Woodburj/  <6  JUnofs  U.  S.  Circuit  Vt.  Sep.,  66. 

These  authorities,  however,  are  opposed  by  others. 
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In  the  United  States  v.  Davis,  3  Sumner's  U.  8.  dre.  Ct.  Rep.,  482,  it  is 
Biiid,  apon  principles  of  international  law,  and  independent  of  statute  or 
treaty,  that  courts  ot  justice  are  neither  bound  nor  authorized  to  remand 
prisoners  for  trial  tfl  a  foreign  government  whose  laws  tliey  are  said  to 
have  violated.  See,  also,  1  Ojjinsons  of  U.  S.  Attorneys-General,  p.  510; 
3  J<f.,p.  859. 

And  in  the  Matter  of  Henrich,  5  Blatcliford'g  U.  8.  Cireuil  Couft  R^., 
414;  Ex-parte  Henrich,  10  Ooifs  Criminal  Cmes,  636,  it  is  said,  that  it 
should  seem  indispensable  that  a  demand  for  the  surrender  of  the  fugi- 
tive should  be  first  made  upon  the  executive  authorities  of  the  govern- 
ment, and  a  mandate  of  the  President  obtained,  before  the  judiciary  Is 
called  upon  to  act.  That  at  all  events,  this  would  he  the  better  practice, 
and  one  in  keeping  with  the  dignity  to  he  observed  hetvreen  nations  in 
such  delicate  and  important  transactions. 

That  an  esecutive  order  of  surrender  to  a  foreign  government  is  purely 
a  national  act,  is  not  open  to  controversy ;  nor  can  it  he  doubted  that  this 
executive  act  must  be  performed  through  the  Secretary  of  State,  by  order 
of  the  President.  But  it  does  not  follow  that  Congress  is  excluded  from 
vesting  authority  in  judicial  marristrates  to  arrest  and  commit,  prepara- 
tory 1o  a  surrender.    In  re  Koine,  14  Howard's  U.  S.  Svp.  Ct.  Sep.,  103. 

The  original  arrest  may  be  made  by  the  executive,  or,  ^  tlt^  statute  so 
provide,  it  may  also  be  made  by  tlie  court  or  the  examining  magistrate. 
Dana's  Wheaton,  %  115,  note  73. 

In  the  Commonwealth  «.  Deacon,  (10  Sergeant  <fi  Bawle's  Sep.,  135,)  it 
was  held,  that  in  the  absence  of  an  extradition  treaty,  no  State  magistrate, 
upon  a  charge  by  a  private  person,  can  cause  a  fugitive  from  a  foreign 
country  to  l>e  arrested  for  a  crime  committed  in  tliat  foreign  country,  in 
order  to  afford  an  opportunity  to  the  executive  of  the  United  States  to  de- 
liver him  up  to  the  government  of  tliat  conntiy. 

See,  in  this  connection,  the  note  to  Article  316. 

Preliminary  investigation. 

218.  Before  making  the  arrest  or  surrender  of  an  al- 
leged fugitive  from  justice,  the  nation  from  which  it  is 
asked  may  determine  for  itself,  upon  a  preliminary 
investigation,  whether  it  is  presumptively  established 
that  the  person  charged  has  committed  the  offense,  as 
defined  by  this  Code  ;  or,  in  the  case  of  a  convict,  that 
he  has  wrongfully  escaped  punishment. 

It  was  held,  in  the  Matter  of  Metzger,  (5  N.  T.  LegiA  Observer.  83 ;  see, 
also,  1  Barboufs  Nem  York  Rep.,  348,  and  5  Howard's  U.  8.  8up.  <Jt.  Sep.. 
176,)  that  the  test  of  what  constituted  the  crime  is  the  law  of  the  coun. 
try  which  demands  the  fugitive,  not  that  of  the  nation  upon  wliich  tlic 
demand  is  made.  In  Dana's  TT/i^nfem,  (g  117,  note  75,  p.  186,)  it  is  s^d, 
that  the  Extradition  Acts  are  restricted  to  the  cases  which  have  the  essen- 
tial and  substantial  elements  of  the  offenses  specified,  and  according  to 
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the  law  of  hoffi  countries ;  and  tlie  mere  fact  that  an  act  which,  according 
to  the  general  law  of  eitlier  coimntiy,  has  not  the  character  of  a  particular 
offense,  is  treated  as  audi  by  the  law  of  one  of  them,  does  not  bring  a  caae 
within  the  treaty.  We  must  assume  that  the  t«rms  employed  are  used  in 
a  sense  common  to  both  parties  to  the  treaty. 

Compare  Bt  Windsor,(6  Best  S  Smith's  Q.  B.  Sep.,  523,)  where  it  was  held 
that  the  enumemtion  of  crimes  in  the  extradition  treaty  refers  to  such  ads 
as  amount  to  any  of  those  offenses,  according  to  the  law  of  England  and 
the  general  law  of  the  United  States,  and  does  not  comprise  offenses  which 
are  only  snch  bj  the  local  legislation  of  some  particular  State  of  the 
American  Union  ;  and  Ee  Tivnan,  (5  Beat  &  Smith's  Q.  B.  Rep.,  696,) 
where  piracy  was  taken  as  understood  according  to  tlie  law  of  the  United 
States  rather  than  the  law  of  nations. 

Hules  for  conducting  investigation. 

219.  The  proceedings  for  the  arrest  of  an  alleged  fu- 
gitive from  justice,  and  the  judicial  investigation  of  the 
charge,  must  be  conducted  according  to  the  rules  estab- 
lished for  similar  preliminary  proceedings,  before  the 
same  courts  or  magistrates,  in  the  ease  of  a  person 
charged  with  the  commission  of  a  like  offense  within 
the  country. 

Clarke,[Extradition,'p.  99,)  states  the  rules  for  the  conduct  of  the  inresti- 
gation  as  follows,  in  the  case  of  a  demand  in  extradition  upon  Great  Britain ; 

"The  prisoner  being  apprehended  and  brought  before  a  magistrate, 
three  tilings  are  necessary;  1.  The  identity  of  the  prisoner  mast  be  proved; 
3.  Such  evidence  of  criminality  mnst  be  given  as,  according  to  the  laws  of 
the  place  where  he  has  been  found,  woald  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offense  had  been  there  committed. 
Some  evidence  upon  this  point  is  necessary  in  (he  first  instance,  but  tlie 
magistrate  has  the  usual  powers  of  remand,  if  it  be  not  sufficient  for  com- 
mitment; S.  The  magistrate  must  be  satisfied,  either  upon  the  facta  of 
the  case  or  by  the  evidence  of  a  foreign  lawyer,  that  the  offense  charged 
comes  witliin  the  definition  of  the  crime  contained  in  the  treaty.  Tliis 
evidence  must  be  taken  in  the  prisoner's  presence,  in  the  usual  way.  The 
evidence  of  criminality,  however,  may  consist,  either  wholly  or  in  part,  of 
i«>pies  of  depositions  taken  by  a  judge  or  competent  magistrate  in  the 
country  claiming  the  fugitive." 

"  If,  on  eKumination,  the  ma^stiate  finds  that  the  acts  are  not  disputed, 
but  tliat  a  justification  is  established  antecedent  to,  and  independent  of, 
the  acts  themselves,  he  mnst  dischai^  the  prisoner."    Id.,  IOj. 

In  order  to  enable  a,  justice  of  the  peace  to  issue  liia  warrant  under  tlie 
statute,  6  and  7  Fsflf.,  c  76,  |  1,  for  the  apprehension  and  committal  for 
xrial  of  an  accused  person,  it  need  not  appear  that  there  was  an  original 
warrant  for  liis  apprehension  in  the  United  States,  or  depositions  taken 
iLgaiiist  ]iim  there ;  and  the  warrant  of  such  justice  ot  the  peace  need  not 
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allege  that  tlie  evidence  before  him  was  taken  under  oath.  Jti  re  TWnan, 
0  Be)it  d  8mUh'«  Q.  B.  Bep.,  645. 

A  French  warrant  for  the  apprehension  of  an  accused  person  in  Great 
Britain  is  neceBsaiy  In  order  to  procure  his  eKtraditlon  under  6  aud  7  Yict, 
c.  76  ;  but  it  need  not  be  signed  by  a  jndge  or  competent  magistrate,  and 
need  oalj  be  authenticated  as  made  in  such  manner  aa  would  justiij  the 
arrest  of  the  accused  person  in  Fiance. 

A  person  condemned  par  wntuvuMe  in  France  continaea  to  be  an  ac- 
cused person,  liable  to  be  delivered  over  under  the  Extradition  Acts.  In, 
re  Coppin,  2  Law  Sep.,  (Gkaneery  AppeaU,)  47. 

In  the  United  States  it  is  held,  that  the  application  for  an  order  of  ar- 
rest must  conform  to  the  requirements  of  the  domestic  law.  Matter  of 
Farez,  7  Abbotft  PraeUce  BeporU,  New  Seriet,  (New  York,)  84.  Also,  that 
the  question  of  remanding  the  prisoner  for  further  examination,  aud  the 
time  of  remanding,  and  the  determination  of  the  magistrate  as  to  whether 
the  crime  is  proved,  and  the  case  is  within  the  treaty,  are  matters  of 
purely  j  udicial  determination,  not  subject  to  appeal,  or  to  esecutive  inter- 
ference, or  revision.  Matter  of  Metzger,  5  ifoiwwvf*  U.  S.  Sup.  Ct.  Bep., 
176;  0  Opiidom  of  U.  8.  Attomeyn-Gemrd,  p.  91 ;  10  Id.,  501. 

The  attorneys  (or  the  government  in  the  United  States  are  not  charged 
with  any  duties  in  reference  to  the  judicial  inquiry  instituted,  before  or- 
dering an  extradition.  The  minister  or  agent  of  the  government  making 
the  requisition  employs  such  counsel  as  he  pleases,  it  any  ate  necessary. 
9  Opiniom  of  (he  U.  8.  Attorneys-Oeneral,  p.  340. 

Docummtary  eoidence. 

220.  Evidence  of  tlie  commission  of  a  crime  hj  the 
accused  may  consist,  either  wholly  or  in  part,  of  orig- 
inal depositions,  properly  authenticated,  conformably 
to  the  laws  of  the  country  where  they  were  made,  so  as 
to  entitle  them  to  be  received  for  similar  purposes  by 
the  tribunals  or  magistrates  of  such  country  ;  or,  of  ex- 
emplified copies,  certified  by  the  foreign  court  or  mag- 
istrate, or  proved,  by  oath,  to  be  true  copies  of  original 
depositions. 

Such  depositions  or  copies  must  be  certified,  as  pro- 
vided in  Part  VI.  of  this  Code,  entitled  Administea- 
TioH"  OF  Justice,  or  by  the  minister  of  justice  or  chief 
executive  officer  of  the  demanding  nation,  or  by  the 
principal  diplomatic  or  consular  officer  of  the  nation 
upon  which  the  demand  is  made,  resident  in  such 
foreign  country :  to  be  legally  authenticated  according 
to  the  laws  of  the  demanding  nation,  in  the  manner 
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which  would  entitle  them  to  be  received  in  evidence, 
for  similar  purposes,  by  its  tribunals  or  magistrates. 

Act  of  Congress  of  August  13, 1848,  §  2,  9  C.  8.  Stat,  at  L.,  802 ;  Act 
of  Congress  of  June  S3, 1860,  §  1,  13  U.  S.  8ial,  at  /,.,  84 ;  10  Opinions  of 
U.  S.  Attorney a-Oenerai,  p.  501 ;  Matter  of  Metigar,  5  2feie  York  Legal 
Observer,S3;  In  re  Coppin, 3  Law  Rep.,{Ohaneery  Appeah,)  il ;  Correa- 
pondence  of  British  and  French  GovernmentB,  Aeeount)  and  Papen,  1866, 
vol.  LXXVI.,  (88.) 

Tlie  complaint  upon  wMcli  the  warrant  of  arrest  is  aalied  should  set 
forth  clearly,  but  briefly,  the  substance  of  tlie  offense  ciinrged,  ao  that  the 
court  can  see  that  one  or  more  of  the  crimes  enumpra(«d  in  the  treaty  is 
alleged  to  have  been  committed.  This  complaint  need  not  be  drawn  with 
the  fonnal  precision  and  nicety  of  an  indictment  for  final  trial,  but  should  set 
forth  the  snbstance  and  material  features  of  the  offense.  In,  re  Henrieh, 
5  Blatehford's  U.  8.  Cirmit  Gt.  Sep..  414 ;  Ex^parte  Henrich,  10  Cox's 
Criminal  Ga»m,  636 ;  3  AlAott'i  National  Digest,  609,  note ;  Matter  of  Fa- 
rez,  7  Abbott's  Pr.  B»p.  JT.  8.,  &4.  ] 

The  afGdavit  wbioh  charges  the  crime  is  defective  if  the  witness  only 
sweats  to  his  belief.  .  .  .  Suspicion  does  not  warrant  a  commitment,  and 
all  legal  intendments  are  to  av^l  the  prisoner.  The  return  is  to  be  most 
strictly  construed  in  favor  of  liberty.    lb. 

The  court  can  regard  only  the  facts  set  forth  in  the  affidavit  as  having 
any  legal  existence.  Any  misrecitala  and  overstatements  in  the  requisi- 
tion and  warrant,  which  are  not  supported  by  the  affidavit,  cannot  be  re- 
ceived as  evidence  to  deprive  a  citizen  of  his  liberty,  and  transport  Iiim  to 
a  foreign  State  for  trial.  Ex-parte  Smith,  3  McLean's  U.  8.  OireuU  Court 
Sep.,  131. 

The  affidavit  upon  wliich  a  warrant  of  arrest  is  to  issue  for  tlie  extra- 
dition of  a  fugitive,  must  state  distinctly  that  the  fugitive  has  committed 
a  crime,  and  that  he  committed  it  in  the  State  from  which  the  requisition 
comes ;  for  no  foreign  State  can  entertain  such  a  juiisdictlon  of  crimes 
committed  in  anotlier  State  as  to  entitle  it  to  mate  requisition  for  the 
criminal  on  a  third  State.  Ex-parte  Smith,  'i  McLean's  V.  8.  (Hircuit  Court 
Sep.,  131. 

Each  piece  of  documentary  evidence  offered  by  the  agents  of  the  for- 
eign government  in  support  of  the  charge  of  criminality,  should  be  ac- 
companied by  a  certificate  of  the  principal  diplomatic  or  consular  officer 
of  the  United  States  resident  in  the  foreign  country  from  which  the  fugi- 
tive shall  have  escaped,  stating  clearly  that  it  is  properly  and  legally  au- 
henticated,  so  as  to  entitle  it  to  be  received  in  evidence  in  support  of  the 
same  criminal  charge,  by  the  tribunals  of  sucli  foreign  country.  In  re 
Henrich,  5  Blatchford'e  U.  8.  Circuit  C%.  R^..  414 ;  3  AbboU's  Nat.  Big., 
509,  note ;  10  Coifs  Criwinal  Cotes,  636. 

The  parties  seeking  the  extradition  of  the  fugitive  should  be  required 
by  the  commission  to  farnish  an, accurate  translation  of  every  document 
offered  in  evidence  which  is  in  a  foreign  language,  accompanied  by  an  affi- 
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dnvit  of  the  translator,  niade  before  liim  or  some  other  United  States  com- 
missioner or  judge,  tliat  the  same  is  correct.    lb. 

Pubiio  officew  ahould  fumiKli  anthcnticated  copies  of  documenta  in 
their  caetody,  when,  demanded,  and  should  aeeist  in  bringing  forward  tea 
timony,  according-  t^i  the  duties  of  their  several  stations ;  and  individuals 
should  not  refase  to  give  testimony.     1  Opinions  of  U.  S.  Atioriieys-Geiir 

The  commissioner  before  whom  an  alleged  fugitive  is  brought  for  hear- 
ing, should  keep  a  record  of  all  the  oral  evidence  taken  before  him,  taken 
in  narfotive  form,  and  not  by  question  and  answer,  together  with  the  ob- 
jections made  to  the  admissibility  of  any  portion  of  it,  or  to  any  part  of 
the  documentary  evidence,  briefly  stating-  the  grounds  of  sucli  objections, 
but  should  exclude  from  the  record  the  arguments  and  disputes  of  coun- 
sel. In  re  Heniich,  5  Blatehford't  V.  S.  Vire.  Gl.  Sep.,  414 ;  2  Abboffs 
2/at.  Big.,  509,  note ;  10  Oox's  Criming  Ciue»,  626. 

As  to  the  necessary  authentication  of  depositions  under  the  English 
Btattttes  to  carry  into  eflect  the  extradition  treaties  with  France,  see  Be 
Coppin,  3  Late  Rep.,  (GMncery  App.,)  47;  and  the  Correspondence  be- 
tween the  French  and  English  Governments  on  this  point,  in  AceomiU 
and  Papert,  18S6,  vol.  LXXVI.,  (38.)  See  reviews  of  tliis  controversy, 
in  a  paper  by  Mr.  Westlake,  in  TranaacUmis  of  National  Association  for 
Promotion  of  Social  Science,  186S,  p.  144,  and  in  a  report  by  Mr.  Picot, 
Bulletin,  de  la  SocietS  de  LegU.  Gomp.,  Mai,  1869,  p.  56. 

Necessary  proof  of  guilt. 

221.  The  extradition  of  an  alleged  fugitive  from  jus- 
tice, under  this  Section,  can  be  made  only  when  the 
fact  of  his  commission  of  the  offense  is  so  far  estab- 
lished that  the  laws  of  the  country  making  the  extra- 
dition would  justify  apprehension  and  commitment  for 
trial,  if  the  crime  had  been  there  committed. 

Tliis  provision  is  conttjned  in  neatly  all  the  American  treaties.  Here 
suspicion  is  no  ([round  tot  a  requisition  of  a  fugitive  from  a  foreign  na- 
tion. The  law  of  nations  requires  that  evidence,  clear  and  positive,  shall 
be  furnished.    1  Opinions  of  U.  S.  Attorneys  General,  p.  509. 

Tlio  proof  should  be  in  all  cases  not  only  competent,  but  full  and  satis- 
factory, that  the  offense  has  been  committed  by  the  fugitive  in  the  foreign 
jurisdiction — suiHcieutly  so  to  warrant  a  conviction,  in  the  judgment  of 
the  magistrate,  of  the  offense  with  which  he  is  cliarged,  if  sitting  upon 
the  final  trial  and  bearing  of  tlie  case.  No  magistrate  shonM  order  a  snr- 
rendet  short  of  sucb  ptoof.  Ex-parie  Kaine,  3  Blatdiford's  U.  S.  Circ. 
Ct.  Be.p.,  1. 

A  letter  irom  tbe  foreign  minister  resident  here,  asking  for  the  prelim- 
inary process  for  extradition  of  an  alleged  fugitive  criminal,  accompanied 
by  a  warrant  of  arrest  of  tbe  accused,  purporting  to  be  issued  on  due  in- 
quiry and  evidence,  by  comi>etent  judicial  autliority  in  the  foreign  nation 
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and  Biifficiently  authenticated  by  tlic  minister's  certiflcat«,  would  not,  if 
presented  to  an  examining  magistrate  in  the  United  States,  l>e  alone  suffi- 
cient to  authorize  him  to  certify  tlie  criminality  of  the  party  charged,  on 
which  to  found  his  acttial  estradition ;  for  such  evidence  would  not  justify 
his  commitment  by  the  local  law  where  tits  examination  takes  place. 
6  Opinion»  of  V.  S.  AUoTneyg-General,  p.  217. 

To  authorize  the  arrest  and  removal  of  a  fugitive  from  justice  to  the 
State  having  jurisdiction  of  the  crime,  it  must  distinctly  appear,  from  the 
affidavits  before  the  magistrate  upon  which  the  requisition  was  Iwsed,  tliat 
the  supposed  criminal  committed  the  crime  in  the  State  from  which  the 
requisition  proceeds.  Ex-parte  Smith,  8  McLean's  U.  8.  dm.  Ot.  Sep., 
131. 

Whether  a  gjjfense  may  be  interposed  is  a  question  which  has  been 
raised,  but  it  seems  better  that  the  extradition  shonid  be  made  on  the  ac- 
cusation,  properly  supported,  leaving  the  case  to  be  tried  abroad.  See, 
however.  Letter  of  Mr.  Lawrence,  in  Trans,  of  Nat.  Asso,  for  Prom. 
Social  Science,  1866,  p.  156.      , 

Evidence  in  case  of  convicted  criminals. 

222.  In  case  sentence  or  JTidgment  of  guilt  has  been 
pronounced  in  the  country  making  the  requisition,  sur- 
render shall  not  be  obligatory,  except  on  presentation 
to  the  authorities  of  the  nation  on  which  the  requisition 
is  made,  of  the  original  sentence  or  judgment  estab- 
hshing  the  guilt  of  the  accused,  properly  a.uthenticated, 
or  of  an  exemplified  copy  thereof,  as  prescribed  in  ar- 
ticle 220. 

This  article  ia  suggested  by  the  provisions  of  the  convention  between 
the  United  States  and 

Italy,  Mar. 23, 18G8,  Art.  V.,  15  U.  S.  Stat,  at  L.,-(Tr.,)  131. 

Inguirp  as  to  real  motive  of  demand. 

223.  A  nation  upon  which  a  demand  for  extradition 
is  made,  under  this  Section,  may  protect  its  right  to 
give  asylum,  by  looking  behind  the  mere  formal  proofs 
presented  in  support  of  the  demand,  to  see  that  it  is 
not  made  for  a  purpose  to  which  this  Section  does  not 
apply ;  and,  if  satisfied  that  such  is  the  case,  may  refuse 
the  deniand. 

Dana's  Whmlon,  %  115,  note  73,  p.  184. 

Clarke,  {Extradition,  p.  110,)  lays  down  this  rule  ■ 

So  surrender  should  be  granted  except  on  the  declaration  of  the  min- 
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ister  of  the  foreign  power  tliat  the  fugitive  ia  wanted  for  trinl  for  tlit 
offi'nge  charged  in  the  depositions  used  agtunat  him,  and  no  other. 

Mr.  Rftthbone  suggests  that  security  should  be  given  that  t!ie  prisoner 
should  have  a  public  trial  within  a  certain  reasonable  time,  nnd  that  no- 
tice be  sent  to  the  representative  abroad  of  the  conntrj  surrendering  the 
prisoner,  that  he  may  satisfy  himself  that  these  provisions  of  the  treaty 
are  carried  out.  TransaeUoiu  of  Nat.  A»80.  for  Prom.  Social  Science, 1^^, 
p.  144. 


224.  In  case  two  or  more  nations  claim  a  person, 
upon  a  charge  of  violating  a  provision  of  this  Code, 
the  nation  within  which  the  offense  was  committed  lias 
the  prior  right,  unless  proceedings  upon  the  charge 
have  already  been  commenced  by  the  other  nation. 

Surrender  of  those  under  arrest  for  local  offenses 
•may  he  deferred. 

225.  The  surrender  of  a  person  claimed  under  this 
Section,  who  has  been  previously  arrested  for  the  com- 
mission of  an  offense  against  the  laws  of  the  country 
where  he  is  found,  or  who  has  been  there  convicted  of 
such  an  offense,  may  be  deferred  until  he  shall  have 
been  acquitted  or  punished  therefor. 

This  provision  Is  founded  upon  the  convention  between  the  United 
States  and 

Italy,  Mar.  33, 1868,  Art.  IV.,  15  JJ.  S.  Stnt.  at  L.,  ( Tf.)  130, 

Prussia,  June  10, 1853,  "     IV.,  30JS,,  (^r..)  101. 

(Bstended  to  the)  1 

North  German  ^  Feb.  33. 1808,  "  III.,  157rf.,  (rj'.,)  IIG. 
Confederation,  ) 
King  of  Sweden  Ijjgj^ggg    •■    VI.,13/,;.,  1133. 
and  Norway,      (  '         '  '  ' 

Treaty  between  the  United  States  and 

Bavaria,  Sept.  13, 1853,  Art.  IV.,  10  U.  8.  Slot,  at  L.,{T>:,)  ITG. 

Convention,  between  France  and 

Surrender,  notwitJtstanding  civil  arrest. 

226.  If  the  person  claimed  is  under  arrest  in  the 
country  where  he. is  found,  on  account  of  civil  obliga- 
tions, his  surrender  may  be  made  notwithstanding,  but 
upon  condition  tliat  the  right  of  the  person  concerned, 
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to  pursue  the  remedy  before  the  competent  tribunals, 
is  preserved. 

Contention  betwonn  France  and 


Conditional  extradition. 

227.  A  nation  upon  which  a  demand  for  extradition 
is  made  under  this  Section,  may  impose  conditions  in 
i-eference  to  the  treatment  of  the  person  surrendered. 

BbmUeMi,  (Dr.  Int.  God.,)  §  401. 

Member  of  a  third  nation. 

228.  If  the  person  whose  surrender  is  demanded  be 
a  member  of  a  third  nation,  which  is  a  party  to  this 
Code,  the  surrender  may  be  deferred  until  his  nation 
has  been  informed  of  the  proceeding,  and  invited  to 
state  objections,  if  any,  to  the  extradition. 

In  such  event,  if  a  case  for  extradition  be  established, 
the  nation  on  which  the  demand  is  made  may  deliver 
the  person  accused  either  to  his  own  nation  or  to  that 
making  the  demand. 

Convention  between  France  and 

As  to  the  obligation  of  a  nation  to  Bnirender  its  own  members,  see  note 
5  to  Article  S15. 

Surrender,  hy  whom  made. 

229.  Except  as  provided  in  articles  230  and  931, 
the  surrender  shall  be  made  only  by  authority  of  the 
proper  executive  officers  of  the  nation  upon  whom  the 
demand  is  made, 

Tliis  provision  is  usual  in  the  American  treaties.  By  tbo  British  and 
American  Bjstems  of  extradition,  the  judiciai  inqniry  and  determination 
of  tlie  fact  of  culpability  is  interposed  as  a  condition  to  the  surrender,  bat 
the  judicial  magistrate  is  not  vested  with  power  to  malie  the  surrender. 
Dana's  Whealoa,  1 115,  note  73. 

Tlie  question  whether  the  easui  ftederU  lias  arisen,  or  whether  the  com- 
pact will  be  executed,  is  a  political  question,  to  be  decided  by  tlie  Presi- 
dent, and  tlie  courts  have  no  power  ta  direct  or  contravene  his  decision. 
Matter  of  Metzger,  5  New  York  Legal  Obmner,  83, 


db,Googlc 


IHTEENATIONAL   CODE.  121 

Surrender  in  case  of  offenses  committed  on  the 
frontier. 

230.  In  the  case  of  persons  found  in  a  frontier  State 
or  Territory  of  one  nation,  upon  the  boundary  between 
it  and  a  contiguous  nation,  the  surrender  demanded  by 
such  contiguous  nation,  or  its  frontier  State  or  Terri- 
ritory,  may  be  made  either  as  provided  in  tlie  last  ar- 
ticle, or  by  the  chief  civU  authority  of  the  frontier 
State  or  Territory  in  which  the  person  is  fonnd,  or  by 
such  chief  civil  or  judicial  authority  of  the  district  or 
country  bordering  on  that  frontier,  as  may  for  this  pur- 
pose be  duly  authorized  by  the  civil  authority  of  such 
frontier  State  or  Territory  ;  or  when  from  any  cause 
the  civil  authority  of  such  State  or  Territory  shall  be 
suspended,  by  the  chief  military  offlcer  in  command  of 
such  State  or  Territory. 

See  Article  313. 

Trefttj  between  the  United  States  and 
Mexico,  Dec.  11, 1861,  Art.  11.,  12  U.  S.  Stat,  at  L.,  1200. 

Surrender  hy  colonial  government. 

231.  In  the  case  of  persons  fonnd  within  the  terri- 
torial jariedietiou  of  a  colonial  government,  the  sur- 
render may  be  made  cither  as  provided  in  article  229, 
or  by  the  Governor  or  executive  officer  of  the  colony. 

Such  ofBcer  may  either  make  the  surrender  demanded 
of  him,  or  may  refer  the  question  to  the  government  of 
the  nation  to  which  he  belongs. 

See  Article  313,  and  uot«. 

Things  in  prisoner'' s  possession. 

232.  All  articles  in  the  possession  of  the  prisoner  at 
the  time  of  his  arrest,  and  taken  with  liim,  sliall  be  de- 
livered up  on  making  the  surrender,  including  not  only 
articles  stolen,  but  all  those  which  can  serve  as  evi- 
dence of  guilt. 

Convention  between  France  and 
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Second  arrest. 

233.  The  discharge  of  a  person  arrested,  under  the 
provisions  of  this  Section,  does  not  preclude  a  second 
arrest  under  a  new  complaint  relating  to  the  same 
offense,' except  where  he  is  entitled  to  a  discharge  by 
reason  of  the  lapse  of  time, 

i  6  OpinioM  of  V.  S.  Attomeya-General,  p.  91 ;  10  Id.,  SOI. 

Custody  of  the  prisoner. 

234.  Any  person  duly  appointed,  by  the  nation  de- 
manding the  extradition,  its  agent  to  receive  the  sur- 
render, is  entitled  to  the  same  protection,  in  the  execu- 
tion of  his  duties,  within  the  jurisdiction  of  tlie  nation 
making  the  surrender,  as  is  given  by  its  laws  to  its  own 
officers  in  the  exercise  of  similar  fnnctions ;  and  the 
obstruction  of  such  agent,  and  the  rescue  or  attempted 
rescue  of  the  person  from  his  custody,  is  punishable  in 
the  local  tribunals,  in  the  same  manner  as  in  the  case 
of  obstruction  to,  or  rescue  from,  the  local  officers. 

Tliis  article  is  BugjreBted  by  tlie  statuM  to  provide  for  giving  effect  to 
tlie  Act  of  Congress  of  the  United  States  for  the  extradition  of  criminals, 
passed  Marcli  8, 1869, 15  U.  8.  Stat  at  L.,  S37. 

Discharge  in  case  of  delay  of  extradition. 

235.  A  person  surrendered  under  this  Section  must 
be  conveyed  out  of  the  country  making  the  surrender, 
within  two  months  after  his  commitment  for  extradi- 
tion, and  in  default  thereof,  shall  be  discharg-ed. 

Act  of  Congress  of  tiie  United  States,  August  13, 1848,  9  Tf.  8.  St'd. 
nt  L.,  303,  g  4. 

Limitations  of  time  extended  in  certain  cases. 

236.  The  time  necessary  to  allow  of  the  intervention 
of  the  nation  to  which  a  colony  belongs,  according  to 
article  313,  or  of  that  to  whicli  a  foreigner  whose  ex- 
tradition is  demanded  belongs,  according  to  article  228, 
is  not  to  be  computed  as  a  part  of  any  of  the  times 
limited  by  the  provisions  of  this  Section  for  the  arrest 
or  extradition  of  an  alleged  fugitive  from  justice. 

Mestrictions  as  to  punishment. 

237.  No  person  surrendered  under  the  provisions  of 
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this  Section  shall  be  prosecuted  or  punished,  in  the  na- 
tion to  which  he  is  surrendered,  for  any  oifensc  com- 
mitted previous  to  that  for  which  his  surrender  was 
demanded,'  nor  for  any  offense  which  was  not  men- 
tioned in  the  demand,'  or  which  is  of  the  classes  men- 
tioned in  article  215,  committed  before  the  extradition.' 

'  This  provision  is  suggested  by  the  convention  between  tlie  United 
States  and  Italy,  Marcli  23, 1868, 15  U.  8.  Slat,  at  L.,  (Tr.,)  130,  where, 
however,  it  is  restrieted  to  "  ordinary  "  crimes. 

'  If,  during  the  proceedings,  anew  crime  ia  discovered,  not  mentioned 
in  the  demand,  a  new  demand  must  be  made,  founded  thereon,  in  order  to 
entitle  tlie  demanding  nation  to  punisli  for  the  latter  offense.  MorS, 
Nouwau  Droit  Intematv))ial,  vol.  1,  p.  S20. 

'  According  to  the  conventions  between  France  and  several  other  na- 
tions, (cited  in  Glairke  on  Extradition,  p.  178,)  a  person  whose  extradition 
has  been  accorded  can  in  no  case  be  prosecnted  or  punished  for  any  polit- 
ical crime  or  offense  commltt«d  before  the  extradition. 

Necessary  legislation  to  he  provided. 

238.  Each  nation  which  requires  a  judicial  investi- 
gation before  surrendering  in  extradition,  must  provide 
by  law  the  necessary  judicial  power  to  carry  into  effect 
the  provisions  of  this  Section. 

In  England,  the  requisition  must  always  be  made  through  the  execu- 
tive government ;  and  in  treaties  of  this  description  made  by  that  nation, 
the  preliminary  action  of  the  Legislature  is  necessary. 

At  the  time  of  the  rignatare  of  the  treaty  of  1843,  between  the  United 
States  and  Great  Brit:;hi,  the  British  Minister  stated  that  the  rendition 
treaty  coald  have  no  effect  in  the  British  dominions  in  Europe  till  Parlia-' 
ment  acted  upon  it.  In  Canada,  it  could  have  immediate  effect.  Lnm 
rence'tWheaton,  p.  241,  note. 

The  constitutional  doctrine  in  Great  Britain  is,  according  to  Forsyt/i, 
{Caaet  and  Opinion*  in  Constitutional  Law,  p.  369,  note,)  that  the  Crown 
may  malte  treaties  with  foreign  States  for  the  extradition  of  criminals; 
but  those  treaties  can  only  be  carried  into  effect  by  act  of  Parliament ; 
for  the  Executive  has  no  power,  without  statutory  authority,  to  seize  an 
alien  here  and  deliver  him  to  a  foreign  power.  Hansards  ParUammtary 
Debattg,  vol.  LX.,  pp.  317-337. 

And  the  law  is  the  same  in  the  United  States.     KenCe  Commentaries, 


db,Googlc 


DRAFT   OUTLINES   Ot'   AN" 


SECTION    II 

EXTltABITION    OP 


The  provisions  of  this  Section  are  aubatantially  tlie  aaiiie  as  tliose  com- 
lUou  to  aearlj  aU  the  coneular  and  commercial  treaties.  Tlie  treaties  are 
so  nomerous,  and  the  provisions  in  them  so  similar,  that  it  seems  nn- 
necessary  to  refer  to  them  in  detail.  See  Unittd  States  Consular  BegtiiOr 
tious,  (1870,)  1  S5,  and  Treaties  in  Appendis  No.  1. 

Aeticie339.  Marine  deserters  only  Intended, 
S40.  "  Desertion  "  defined. 
241.  Local  tribnnals  to  order  arrest  of  for. 


243.  Application,  how  made. 

343.  Capture  and  imprisonment, 

344,  Deserters  to  bo  sent  baclc. 

245.  Limit  of  imprisonment. 

246.  Delaj  of  extradition  for  punishment 

of  offense. 

Marine  deserters  only  intended. 

239,  This  Section  applies  to  tlie  inmates,  other  tlian 
passengers,  of  ships,  public  or  private,  of  any  nation  a 
party  to  this  Code,  but  to  no  other  persons. 

Neither  Orcat  Britain  nor  the  United  States  have  ever  recognized  any 
obligation  to  surrender  military  deserters. 

^'■Desertion'"  defined. 

240.  "Desertion"  Is  the  absenting'  one's  self  from 
the  ship  and  her  service,  without  leave  or  legal  justifi- 
cation,' and  against  the  obligation  of  tlie  party,  with 
an  intent  not  to  return  thereto. 

'  A  casual  overstay  of  leave  is  not  desertion  ;  but  to  refuse  to  return, 
after  an  absence  on  leavy,  is  oq^ually  a  desertion  as  to  quit  the  sliip.  United 
States  Omsidar  Begvlations,  (1868,)  p.  817,  §  633. 

'  Leaving  tlie  vessel  on  account  o(  cruelty,  bad  provisions,  or  other 
legal  j  astificatlon,  is  not  desertion.  Magee  v.  The  Moss,  GUpilt's  U.  S. 
Dktriet  Cowrt  Reports,  219;  Hanson  v.  Bowell,  1  Spra^xie's  (U.  S.)  Ad- 
miroUs  Decisions,  117 ;  Hart  v.  The  Otis,  Cr<^>be's  U.  8.  Dkt.  Ct.  Sep.,  53 ; 
Freeman  n.  Baker,  Blatchford  e6  Howland'g  Cases  in  Adni.,  3*3. 
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Local  tribunals  to  order  arrest  of  foreign  deserters. 

241.  The  police  courts  or  magistrates  of  each  nation 
shall,  upon  the  application  mentioned  in  the  next  ar- 
ticle, order  the  arrest  and  surrender  to  his  consul  of 
any  person  charged  with  desertion,  as  therein  provided, 
unless  it  appears  that  the  person  charged  was  at  the 
time  of  shipping,  and  still  is,'  a  member  of  the  nation 
in  which  his  extradition  is  claimed. 

For  the  purpose  of  making  provision  for  the  discharge  and  TtUrf  i>l 
seamen,  all  seamen  regularly  eliipped  in  the  Bhips  of  any  nation  are  to  be 
regarded  as  such  nation's  aeamen. 

'  Moat  of  the  treaties  only  allow  the  exception  in  favor  of  citizens, 
when  tlie  party  was  such  at  the  time  of  shipping;  but  obviously  the  same 
character  must  continue  at  the  time  of  the  application,  to  entitle  the  party 
to  the  exemption. 

Article  IX.  of  the  convention  between  the  United  States  and  PrancOf 
Feb.  23,1853,  (10  U.S.  Stal.  at  £.  (ZV.,)  114,)  contains  an  exception  of 
somewhat  the  same  effect,  as  follows :  unless  "  citizens  of  the  country 
where  the  demandis  made,  either  at  the  time  of  their  shipping,  or  of  (heir 
arHnat  in  tJie  port." 

Application  for  extrau,ition,  hoto  made. 

242.  Application  for  the  extradition  of  deserters 
must  be  made  in  writing  by  the  consul'  of  the  ship's 
nation,  accompanied  with  proof,  by  the  exhibition  of 
the  register  of  the  ship,  the  roll  of  the  crew,  or  by 
other  official  documents  ;  or,  if  the  ship  be  absent,  by 
copies  of  such  documents,  duly  certified,  that  the  per- 
son charged  belongs  to  the  ship,  and  with  proof,  by 
oath,  of  his  identity." 

'  The  application  mnst  be  made  by  the  consul,  heoause  in  reference  to 
the  discharge,  with  his  own  consent,  of  a  seaman  nr  mariner,  Iji-in^  a 
citizen  of  the  consul's  nation,  the  consul  acts  as  the  lawfully  authorized 
guardian  of  the  seaman  of  his  nation,  to  hear  and  examine  his  complaints, 
and  to  afford  him  the  only  protection  which  the  representative  of  his 
country  can  give  him  on  foreign  soil,  viz .  the  termination  of  his  con- 
nection with  the  ship.  United  States  C'lma'Uar  Regulations,  (1H70,) 
ITi  131, 133. 

'  The  convention  between  the  United  States  and  Italy,  Feb,  8. 1868,  (15 
U.  8.  Stat,  at  L.,  190,  Art,  XIII.,)  and  some  others,  allow  surrender  without 
oath  to  identity,  bat  it  seema  better  to  abrogate  that  exception. 
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Capture  and  imprisonment 

243.  The  local  authorities  shall  give  all  iiecp'ssary 
aid  in  searching  for  and  ari'esting  the  deserters,  and 
shall,  at  the  request  and  expense  of  the  consul,'  im- 
prison them  until  restored  to  their  ships,  sent  home,  or 
discharged. 

By  the  proviBioiis  of  this  Code  aa  to  jurisdiction,  tlie  process  of  the 
local  authorities  may  be  executed  on  private  and  otlittr  unarmed  foreign 
sliipa  witliin  the  waters  of  a  nation. 

'  Convention  or  treaty  between  the  United  States  and 

Belgium,  Dee.    5, 1868,  Art.  XII.,  Cr.S.aoftS.Biff.,{1870,11[500. 

France,  F6b.33,  1853.     "     IX.,  10  U.  S.  Stat.ai  i., (Ti-.,}  114. 

Italy,  Feb.   8,  18Q8,     "  XIII,,  15  Id.,  (Ti:.)  185. 

New  Granada,  May   4,1850,     "     III.,  10  I:Z.,  900, 
In  many  treaties  of  the  United  States,  however,  it  is  provided,  that 
"  deserters,  when  arrested,  shall  be  at  the  disposal  of  their  consuls,"  and 
"  may  he  confined  in  the  public  prisons,  at  the  reqtted  and  txpeiise  of 
those  m7m  ihaU  reclaim  them," — meaning  the  agents,  owners  or  masters  of 
vessels  on  account  of  whom  the  deserters  have  been  apprehended, — 
"  until  restored  to  their  ships,  or  sent  back  to  their  own  country." 
See  treaty  or  convention  between  the  United  States  and 
Bolivia,  May     13, 1858,  Art.  XXXIV.,  13  U.  8.  Stat,  at  L.,  1003. 

Denmark,      July     11,1861,     "  II.,  13 /(?.,  605. 


Dominican  1 


8, 1867.    "      XXVI.,  IS  Id.,  (Tr.,)  It 


Prussia,         May       1,1838,     "  XI.,  8 /d,  383. 

Russia,:         Dec.  6-18, 1832,     "  IS.,  8  Jii.,  448. 

^^No^ay*  [  '^'^^     ^'  *^^''     "         ■^'^■'  ^  ^^-^  ^^■ 
And  other  treaties.     United  Statss  Consular  B'lgulations,  (1870,)  J  35, 
and  Appendix  No.  1. 

It  is  noticeable  that  expenses  of  search  and  arrest  are  not  provided 

Deserters  to  be  seiit  back. 

244.  The  deserters  may  be  restored  by  the  consul  to 
tSie  ship  to  which  th-^j  belong,  if  within  his  jurisdic- 
tion, or  sent  back  to  his  country  in  ships  of  any  nation 
whatsoever. 

Limit  (f  imprisonment. 

245.  Except  as  provided  in  the  next  article,  the  im- 
prisonment of  a  deserter,  under  this  Section,  cannot 
continue  more  than  two  months,'  reckoning  from  the 
day  of  the  arrest ;  at  the  expiration  of  which  time,  and 
upon  a  notice  of  three  days  given  to  the  consul,  the 
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deserter  shall  be  set  at  liberty,  and  cannot  be  again 
arrested  for  the  same  cause, 

'  The  time  stated  in  tlie  treaties  as  tlie  limit  of  imprisonment,  varies 
from  two  tjD  six  montha. 

Treaty  between  tiie  United  States  and  Sweden  and  Kor- 
way,  Joly  4, 1837.  Art.  XIV.,  8  U.  S.  Stat,  at  L.,  340,  . 

Conrention  between  the  United  States  and  France,  Feb. 
23, 1833,  Art.  IX.,  10  Id.,  (Fi-.,)  lU.,    . 

Consular  convention  between  France  and  Austria,  Dec. 
11, 18813,  Art.  Sir.  9  De  CUi-cg,  p.  609, 

Treaty  between  the  United  States  and  Hussia.  Dec.  C-IS*, 
1833,  8  U.  S.  Slat,  at  L.,  443.       .... 

Treaty  between  the  United  8tat«s  and  Hawaii,  Dec.  30. 
1849,  Art.  X.,  9  Ji;.,  (IV.,}  183 


.n-o  months. 


tliree  months. 


three  months. 


four  montlis. 


!:  months. 


Delay  of  extradition  for  punishment  of  offense. 

246.  If  a  desertfir  is  charged  with  comniitting  an 
offense  cognizable  by  the  local  authorities,  they  may 
defer  his  surrender  until  he  is  acquitted,  or  punished 
therefor. 

C-onsuiar  convention  Iwtween  France  and 

Portugal,  July  11, 1860,  Art.  XIU.,  9  Dt  Cltreq,  583. 


Austria, 

Dec.  11, 

1866,    " 

XI! 

9/rf 

069. 

Brazil, 

Dec  10, 

1860,     " 

IX. 

nid 

153. 

Treaty  bet  we 

n  the  United  States  and 

Denmark, 

July 

11,1801, 

Art. 

n 

13  U 

S.  Slat,  at 

Dominican 
Republic 

[Feb. 

8, 1867, 

•■  XXVI. 

\nid 

(re.,)  183 

Netherlands,     Jan. 

S3, 1855, 

X 

MM 

1150. 

Prussia, 

May 

1.1838. 

XI 

did., 

382. 

Kussia, 

Dec. 

6-18, 1832, 

IX 

Sia.. 

448. 

Sweden  and  1  ,  , 
Norway,      \  ''"'J' 

4,1837, 

XIV 

Sid., 

S4G. 

And  other  tre 

ities. 
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THE    RELATIONS    OF   A   NATION    TO    THE   PER- 
SONS AND   PROPERTY  OF  THE  MEMBERS 
OF   OTHER   NATIONS. 

Title     VI.  Natiobal  Chakacter. 

Vlf.   DOMICIL. 

VIII.  Natiosai.  JrmsDiCTiOM. 
iX,  DrriEs  of  a  Nation  to  Forbigneks. 
X.  Duties  op  Forbignbhb  to  the  Nation. 


TITLE    VI. 

NATIONAL  CHARACTER, 

National  ciiamcter,  as  hero  treated,  and  as  elsewhere  mentioned  in  this 
Code,  is  that  which  is  recognized  during  Peace.  It  may  perhaps  be  re- 
garded as  coestenaiTe  with  Allegiance,  and  to  some  extent  to  correspond 
with  Jurisdiction.  In  questions  arising-  out  of  War,  national  character,  in 
the  sense  of  belligerent  or  neutral,  is  said  to  be  impressed  on  persons,  ac- 
cording to  doraicil  or  other  circumstances ;  but  it  has  seemed  better  to  usf 
the  words  in  tliis  Code  in  their  strict  sense.  Tlie  hostile  or  neutral  char- 
acter, which  may  be  acquired  or  lost  hy  acts  aiding  the  enemy,  without 
respect  to  any  element  of  national  cliaracter,  will  be  the  subject  of  pro- 
visions of  the  Book  on  War. 

For  a  recent  discussion  of  tlie  subject  of  National  Character  of  Persons, 
see  the  TmnmetioM  of  Brituh  Asiodation  for  the  Promotion  of  Social 
iSeience,  1868,  pp.  158,  1T9 ;  Sevut  de  Droit  International,  1870,  No.  1 
p.  ISO. 

The  new  English  Law  of  Naturali7.atinn  recognizes  the  principle  of  de- 
feasible alleginnee,  &c.,  as  expressed  in  C'liaptoj-  XIX,  ^ci;  "  The  NjiI- 
uralization  Act,  1870,"  33  Vict.,  o.  14. 
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CHAPTEE      XIX. 

NATIONAL   CHAKACTER   OP  PERSONS. 


I.  General  proviaii 
II.  Allegiance, 

III.  Espatriation. 

IV.  Naturalization. 


SECTION      1. 


Article  347.  "National  character"  defined. 

318.  Every    person    liaa    one    national     char- 

249.  Effect  of  marriage, 

350,  Leg-ititnate  child  of  a  member  of  the  na- 

351.  LegitioiBte  cliild  of  a  foreigner. 
353.  Illegitimate  cliildren. 

253.  Effect  of  recognition. 

254,  Mode  of  recognition. 

355.  Illegitimate  child  bom  abroad. 

356.  Paronta  of  unknown  national  character. 

357.  Presumption  of  membership. 
258.  Change  of  national  character. 

359.  Political    privileges   unaffected    by    mar- 

360.  EftHct  of  marriage  and  removal. 

^'  IS ational  character^'  defined. 

247.  The  national  character  of  a  person  ia  his  con- 
nection with  a  nation,  being  one  of  its  meinbera,  as  ex- 
plained, in  this  Chapter, 

Mvery  person  has  one  national  character. 

248.  Every  person  has  a  national    character.'     No 
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person  is  a  member  of  two  nations  at  the  same  time  ;" 
but  any  nation  may  extend  to  a  member  of  another  na- 
tion, with  his  consent,"  the  rights  and  duties  of  its 
own  members  within  its  own  jurisdiction,'  in  addition 
to  his  own  national  character. 

'  This  article  oliangeB  the  exiatinp  rule  on  the  subject,  in  that  it  recog- 
nizea  a  national  ctaractet  in  every  person  whomsoever,  and  declares  dis- 
tinctly that  no  person  can  liave  two  national  charaotera  ;  but  it  permits 
each  nation  to  extend  any  rights  or  privileges  of  its  members  to  strangers, 
ivlio  are  members  of  another  nation,  or  to  suspend  the  rights  and  privi- 
leges of  its  own  members,  as  provided  in  this  Code,  or  by  its  own  con- 
stitution and  )aws. 

TliP  existing  rule  mav  be  stitted  as  follows  : 

A  p  raon  who  has  reaaed  to  be  a  inember  of  i  nation,  without  having 
acqniied  anotlur  nationnl  cliaracter,  is  nevertheless  deemed  to  be  a 
member  of  the  nation  In  which  he  last  belonged,  except  so  far  as  his 
rights  and  duties  within  its  territory,  or  in  relation  to  such  nation,  are 

Suih  persona  are  ^aid  to  number  many  thousands  in  France.  Heffter, 
(JJrnU  Internationa/ )  4^  38  snbd  I    note  2 

By  the  French  law  they  baie  a  French  statis  if  domiciled  there, 
(1  Birihux,  p.  58,1  e\en  if  domi  iled  without  authority;  {Id.,  p.  63  ;)  but 
their  national  character  is  uncertain  Heffter  aboiu  Vaietli,  (sur  Prud- 
hoii,  t.  2,  p,  200.)  IB  ot  the  opinion  that  if  domiciled  in  France  they  are 
French.     But  this  la  denied  by  1  5  ileux  pp  53  63 

'  "  Double  nationality  thjogh  tolerated  in  a  large  part  of  Europe,  has 
been  expressly  proaonbed  by  many  Codes,  as  the  person  is  required  to 
choose,  in  such  case,  between  his  actual  and  hie  native  domicil.  Zoueh, 
De  Jure  Fee,  II.. 3, 13,  who  denies  the  possibility  of  being  the  subject  of 
more  than  one  State,  certainly  goes  too  far ;  for  it  depends  purely  on  the 
jirovisionaof  the  laws  of  the  States  in  question."    HeffteT,%  59,  a. 

"  That  any  one  should  be  a  member  of  two  nations  at  once,  is  inad- 
missible in  principle."  Weitlake'a  Private  International  Law,  p.  31,  §  23. 
If  double  allegiance  or  nationalcharacterwere  allowed,  resulting  either 
from  birth  or  from  operation  of  law,  a  minor  should  be  permitted  to 
choose  a  single  allegiance  within  a  reasonable  time  after  attaining  to  full 
iige,  according  to  the  law  of  his  domicil.  See  Ludiam  «.  Ludlam,  30  ICsrc 
York  Jfop.,356,  Such  a  declaration  of  alienage  is  now  allowed  by  the 
"  Naturalization  Act,  1870,"  33  Vint.,  c.  14,  §  4. 
^  The  authorities  are  conflicting  on  this  point : 

"  No  State  can  impose  the  rights  and  duties  of  citiienship  upon  aliens 
who  do  not  choose  to  take  them."     Bit  Conway,  17  WiscoHfin  Sep.,  S39. 

"  The  laws  of  the  United  States  determine  what  persons  shall  be  re- 
jtarded  as   citi/.eus,  irrespective  of  such   persons'  pleasure."     Calais  e. 
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Marshfield,  30  Maine  Rep.,  518.  (S«e  a  quali fixation  ol  this,  lu  tlie  same 
case,  cited  below.) 

■'  The  Court  of  Aix  .  .  ,  holds,  that  Art.  4  of  the  Constitution  ot  17i)S 
conferred  tlie  Flencli  character  upon  foreigners  in  certain  cases  full.y  ami 
without  any  necessity  on  the  part  of  the  persons  thus  naturalized  ijjso 
facto,  of  manifcBting  their  will  or  making  any  declaration  ot  any  son, 
.  .  .  and  that  the  only  question  that  could  he  raised  was  as  to  the  force 
of  a  protest  to  the  contrary,  which  the  foreigner  might  have  made  for  the 
purpose  of  preBer\'inj(  his  nationality."  Falix.  Brrnt  TniermiHomil  Pnvi,  1 , 
p.  M,  note  (a)  by  M.  Demangeat. 

"  The  statutes  of  Anne  and  Geo.  II are  peculiar  In  attaching  the 

character  of  British  subjects  to  the  native-horn  citizens  of  other  States, 
without  the  volition  of  the  subject,  and  without  requiring  the  condition 
of  residence."    Ex^parte  Dawson.  3  BradfoTd'i  {New  York)  Sep..  137. 

Laws  of  this  character  frequently  limit  to  the  territory  the  privileges 
conferred.  [Secret,  Aug.  28,  1811,  Tit.  1,  Art.  3 ;  {Moger  CoUanl  Godei 
Fmne.,  App.,  p.  46.)] 

Similar  laws  have  been  passed  in  most  of  the  United  States ;  (see  Lynch 
«.  Clarke,  1  Sandford's  C'h.  (iffio  York)  Rep.,  063 ;]  and  in  some  of  them 
alien  Inhabitants  have  the  electoral  franchise.    (lb.) 

'  This  limitation  is  also  applied  at  present  where  expatriation  is  not 
permitted.  "  The  original  connection  is  preser^-ed,  but  only  in  the  in- 
terest  of  the  nation  of  which  the  individual  was  a  member  at  the  outset, 
without  excluding,  as  far  as  relates  to  his  adopted  country,  the  validity  of 
his  naturalization  there."  Melix,  Itroit  Intern.  Prine,  I.,  p.  37.  note  1  ; 
Wilson  «i.  Marryat,'8  Term  Rep.,  4S. 

Uative-bom  subjects  are  protected  as  such  within  the  territory  of  the 
nation  of  their  birth,  even  though  claimed  by  another  nation  as  its  sub- 
jects.   Ainalie  n.  Martin,  9  Maasaehimeftg  Rep.,  4o4. 

So,  it  was  held  by  Kent  and  his  associates,  that  the  law  of  Spain,  wliich 
authorized  a  domiciled  American  citizen  to  acquire  the  Spanish  character 
by  taking  an  oath  before  a  Spanish  consul  in  Kew  York,  n-ithonf  coming 
within  Spanish  territory,  could  not  confer  upon  him  a  right  accorded  only 
to  aliens;  i.  tf.,  the  right  to  be  sued  in  the  Federal  and.  not  in  the  State 
courts.     Fish  v.  Stoughton,  3  JoTiiimn'if  Oascn.  {JVeir  )'./;-/M  407. 

'■  If,  by  the  laws  of  the  country  of  their  birth,  children  of  American 
citizens  born  in  snch  country  are  subjects  of  its  goviimmenl,  the  le^sla- 
tion  of  the  United  States  will  not  be  construed  so  as  in  iiiterfere  with  the 
allegiance  which  they  owe  to  the  country  of  their  birth  while  they  con- 
tinue within  its  territory.  United  f'toles  Corii"ilar  lirf/u/nll-niK,  (1870,1 
p.  40, 1 115. 

"  Although  the  government  of  one  country  may  grant  to  persons  oiiing 
allegiance  to  that  of  another,  the  rights  and  privileges  of  citiKi-nshi]!,  it  is 
not  intended  to  intimate  that  the  government  making  sncii  grant  would 
thereby,  and  without  their  consent  or  cliange  of  doinicil,  become  entitled 
to  their  allegiance  in  respect  to  any  of  their  political  duties  or  relations." 
Calais  v.  Marshfield,  30  Maine  Sep.,  520. 
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In  Tnglis  i:  Trustors  af  Siiilora'  Snii^  Harbm-,  ;J  PHei-i''  Rep..  (U  S..) 
157,  Stohv,  J,,  BHJ8  :  Tlie  nation  "  maj-  fjivH  him  the  privileg'cs  of  a  suli- 
ji^t,  but  it  di>es  not  follow  that  it  can  compulBOrilv  oblige  liitu  to  reiinuiicc 
his  former  allegiajice." 

In  Marryat  f.  Wilson,  1  Somiigiiel  d-  Paller'it  Rep.,  443,  the  court  says ; 
■'  Ib  tli*re  any  jfeneral  principle  in  tlie  law  of  nalioni,  (out  of  whidi  tills 
atloption  of  subject  seems  to  liave  grown,)  that  in  the  parent  State  the 
adopted  Buliject  ii  incapableof  enjoying  the  privileges  whicli  have  lieen 
conceded  by  the  parent  State  to  the  subjeds  of  that  Stat<-  wliich  has 
adopted  himf  I  Itnow  of  no  such  disabling  principle;"  ivhich  in  evi- 
dently not  in  conflict  with  the  above  limitation. 

By  the  British  "  Naturalization  Act,  1870,"  (S3  Vict.,  r.  14.1  an  alien  may 
acquire  all  political  and  other  rights,  y>owerB  and  privilejres  of  a  native- 
born  Bubject,  except  within  the  limits  of  the  State  of  which  he  was  pre- 
viously a  subject. 

Effect  of  marriage. 

249.  Except  as  provided  in  article  200,  niarriaj^e  doi;s 
not  change  the  national  character  of  the  wife. 

Shanks  v.  Dupont,  3  Petev^  U.  8.  Rep..  242. 

See  Article  348 ;  and  1  PhilUmm-e'e  IntermUianal  L(w.  ]i  :1.)U. 

Legitlfnate  child  of  a  m&niber  of  the  nation. 

250.  A  legitimate  child,  wherever  born,  is  a  member 
of  the  nation  of  which  its  father  at  the  time  of  its  birth 

was  a  member  ;  or,  if  he  was  not  then  living,  of  the  na- 
tion of  which  he  was  at  the  time  of  his  death  a  member, ' 
except  aa  provided  in  the  next  article. 

I  This  ie  the  law  in  most  European  States,  WeUlakt,'^.  IS,  §16;  FiKUtc  I,, 
p.  54 :  but  not  in  England  or  in  the  Cuited  States.  However,  in  Ludlftm 
r.  Ijudlam,  36  Nvr:  York  Sep.,  371,  the  Court  says ;  ■'  Citizenship  of  the 
"  father  ie  that  of  the  child,  so  far  as  the  laws  of  the  country  of  which 
"  the  father  is  a  citizen  are  uottcemed."  And  it  has  been  held  in  the  United 
States,  that  the  national  character  of  the  ijareni  is  of  no  importance,  even 
in  the  case  of  a  child  born  ivithin  the  territory  to  a  parent  who  is  not,  and 
has  not  tahen  any  step  towards  becoming  natui'alized  there,  and  who  re- 
moves the  child  while  an  infant.  Lynch  <i.  Clarice,  1  8'ind/ord's  Ch.  (iVew 
Fwk)  Bep..  obo. 

But  tills  decision  seems  not  to  be  entirely  approved;  Munro  c.  Mer- 
chant, 36  Barbiiur'a  {New  York)  Rep..  400,  401 ;  and  probably  would  at  the 
moat  be  considered  as  authority  only  in  regard  to  the  light  of  succession 
to  real  property  within  that  State. 

Legitimate  child  of  a  foreigner. 

251.  A  legitimate  child,  born  within  the  jurisdiction* 
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of  !i  nufinii  of  whidi  ittf  i'atliei'  was  not  n  nieiiibcr  at  tlic 
time  of  his  dratli  or  of  its  birth,  is  a  nieinbpi'  of  nui-li 
nation,  if  itf*  father  was  alwo  born  therein.'' 

'  Shippijig  linving  the  nalioaal  dinmcter  of  a  nation,  iw  deemed  a  |ian 
of  its, terriiory,  within  Ihu  meaning  of  this  ('liaptyr.  He_^i-i:^  iS:  Ynttrl, 
Droit  den  ffei)',  Bk.  I.,  eh.  t!),  S  318,  Thns.  iiersonB  navlirating  an  allpn 
ship  "are  ez  pHmii  fade  aliens."  C'h/itMriv'  Ciflnniat  Opinions,  ]!,  tiSi. 
(Am.  ed.  of  lBi58,) 

'  Some  such  limitation  is  aea-mary  in  ordfi  to  prevent  the  perpetuation 
of  a  race  of  aliens  domiciled  witliin  the  territory.  The  restrictinn  here 
proposed  is  that  adopted  in  Frante.  FaUa.  Dr.  Intern,  Price,  1.,  \i.  lOB, 
note  ;   Monrlon,  (4th  ed.,)  9B. 

Illegitimate  children. 

252.  Except  as  provided  in  article  355.  a.n  illegiti- 
mate child  is  a  member  of  the  nation  of  wliich  its 
mother  is  a  member  at  the  time  of  its  birtli. 

See  We^lake,  Prieate  Iiit.  Lam,  g  18,  pp.  18, 18. 

Effect  of  reeognition. 

253.  An  illegitimate  child,  recognized  by  its  fathei-, 
becomes  a  member  of  the  nation  of  which  he  is  then  a 
member.'     Such  recognition  has  no  retroactive  effect," 

'  Frdir,  1.,  p.  35. 

The  conflicting  authorities  are  referred  to  by  Boilt'cr,  I.,  ]ip.  50,  'li  : 
Mnurloa,  I.,  pp.  88,  88. 
'  See  Ffdir,  Dr.  Lit.  Prire,  1.,  p.  HW. 

Mode  of  recognition. 

254.  The  recognition  mentioned  in  the  last  article 
must  be  made  in  tlie  manner  provided  by  the  law  of 
the  nation  to  which  the  father  then  belongs,  and  at  a 
time  when,  by  the  law  of  that  nation,  the  child  is  still 
a  minor. 

The  authorities  are  to  the  effect  tliat  "  the  status  of  a  person  can  never 
be  modified  except  in  conformity  with  his  persona!  law ;"  (i.  f.„  that  of  his 
doraidl.)    Demangeat's  note  to  JMic,  Dr.  Jn'.  Pritf,  I.,  p.  08. 

"  It  is  the  law  of  bis  birth-place  which  renders  liim  capable  of  dis- 
posing of  his  person."  Fce^i;  I.,  p.  108,  no.  41,  ''Majority  belongs  to 
personal  status,  and  is,  and  can  only  be,  governed  by  ihe  law  of  the 
country  to  which  the  person  l>elongs."     Mourlon,,  I.,  ]).  1*4. 

The  rule  stated  in  the  article,  however,  is  in  harmony  with  other  pro- 
posed changes,  referrinjf  to  the  law  of  the  imtioii  of  wliich  ilu-  fathei-  1b, 
and  child  is  to  iiecoiiie  a  member,  as  the  tepr. 
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fllegifi mate  I'll  iJrl  horn  abroad. 

255.  An  illfsiTiniiite  child,  bom  within  the  jurisdic- 
tion f)f  a  nation  of  which  its  mother  is  not  a  member  at 
tile  time  of  its  birth,  is  a  member  of  such  nation,  if  its 
motlier  was  also  bora  thei-ein. 

t!ee  W<;.llnke.  Pricalelnt.  Ldu;  %  18.  pp.  18,  lU. 

Parents  of  iinJino-wii  national  charaaUr . 

256.  A  child,  the  national  character  of  neither  of 
whose  parents  is  known,  is  a  member  of  the  nation 
within  whose  jnrisdiotion  it  is  born.  '  If  its  birth- 
place is  also  nnknown,  siich  child  is  a  member  of  the 
nation  within  whose  jurisdiction  it  is  first  found." 

'  MourUn,  1.,  pp.  87-H2. 

'  WeiAluk(,  p.  I« :  Fo'lix.  I.,  p.  ,>5,  uote  (1) ;  See  Btmgiiy,  8,  ^  359,  ad  fin. 

Presumption  of  raembersfdp. 

257.  A  person  actually  within  the  jurisdiction  of  a 
nation,  is  presumed  to  be  a  member  of  such  nation, 
until  the  contrary  is  shown. 

"  The  law  presumes  that  all  persons  wlio  live  among  us  are  citizens  of 
the  United  States,  until  tlie  contrary  appears  by  strict  proof."  State  «. 
Beaciino,  6  Blackford'^  (Indiana)  Bep.,  488. 

So,  where  the  only  fact  is  that  the  defendant  spoke  slanderous  words 
within  the  territory.     Lister  ;■.  Wriglit,  3  EiU'ii  (New  York)  Sep.,  330. 

"  I  think  it  may  be  assumed  as  a  prindple,  that  the  law  of  nations, 
without  regarding  the  municipal  regulations  prescribed  for  his  admission, 
views  every  man  as  a  meiiiher  of  the  aociely  in  which  he  is  found.  Resi- 
dence is  prima  faeie  evidence  of  national  character,  susceptible,  how- 
ever, at  all  times,  of  explanation.  If  it  be  for  a  special  purpose,  and 
transient  in  its  nature,  it  shall  not  destroy  the  original  or  prior  national 
character.  But  if  it  be  taken  up  aiiimo  manendi,  with  the  intention  of 
remaining,  then  it  becomes  a  domicil,  superadding  to  the  original  or  prior 
character  the  rights  and  privileges  as  well  ae  tlie  disabilities  and  penal, 
ties  of  a  citizen  or  subject  of  the  country  in  which  the  residence  is  es- 
tablished." Johnson  n.  Merchandise,  2  Paints  U.  S.  Circuit  Ct.  Eep., 
634,  625. 

"  Another  (rnle)  is,  that  a  neutral  or  subject  found  residing  in  a  foreign 
country  is  presumed  to  be  there  aniiiio  manendi;  and  if  a  state  of  war 
should  bring  his  national  character  into  question,  it  lies  upon  him  to  ex- 
plain the  circumstances  of  his  residence."  The  Venus,  8  Cranch's  U.  8. 
Sup.  Ct.  Sep..  37!>. 

It  has  not  seemed  necessary  to  include  in  these  provisions  the  case  of 
corporations,  which  are  sometimes  awd  to  have  the  national  character  of 
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tliH  nation  by  virtue  of  wli<)so  laws  it  pxists.  It  is  a  familiar  rule  that  a 
corporatiinn  can  have  no  legal  exiatence  beyond  the  territorial  limits  of 
the  sovereignty  which  creates  it. 

It  esJBls  by  force  of  the  law  ;  und  where  tliat  ceases  to  operate  and  is 
no  longer  obligatory,  the  corporation  can.  have  no  existence.  It  cannot 
migrate  to  another  Hovereignty,  and  can  only  have  transactions  from  ita 
.home,  through  its  agents.  The  Haltioiore  and  Ohio  liailroad.  CV).  c.  Glenn, 
28  Maryland  llep.,  287.  See  The  Banit  i>f  Augusta  i).  Eatle,  13  Petevs' 
U.  S.  Supreme  Gt.  Bep..  51'J,  Opinion  of  Taney.  Ch.  J. 

It  is  held,  that  a  corporatiiui  eltartered  by  two  States,  with  the  same  ca- 
pacities and  powers,  and  intended  to  accomplisL  the  same  objects,  vsbt- 
ciaing  the  same  powers,  and  fulfilling  tlie  same  duties  in  biilli  States,  is  a 
distinct  and  separate  body  in  each  Statt'.  County  of  Alli-gln^ny  r.  Cleve- 
land &  Pittsbargli  R.  R.  Co.,  51  Peuntyhoida  Rep..  328. 

Change  of  national  charanter. 

258.  The  national  chaiucter  of  any  pei-son  may  be 
changed  by  expatriation  and  naturalimtion. 

There  are  somw  other  apparent  cases  ot  a  loss  of  national  cJiaractor ; 
such,  for  instance,  as  the  French  rule,  that  a  Frenchman  accepting,  with- 
out authority  from  his  government,  public  functions  confided  to  him  by  a 
foreign  nation,  loses  the  quality  of  Frenchman;  Code  Jfiipoteoii,  Art.  17  ; 
but  tliese  should  rather  be  regarded  as  a  denial  of  the  rights  or  privileges 
i>f  national  character.  In  respect  of  the  obligations  or  subjection  of  the 
individual,  the  national  character  should  be  deemed  to  continue  until 
another  is  acquired. 

Political  privileges  unaffected  by  -marriage. 

259.  Marriage  gives  to  the  wife  the  privileges  of  the 
national  character  of  her  husband,"  but  does  not  de- 
prive her  of  tJie  privileges  of  that  which  she  had  before 
marriage,'  except  as  prescribed  by  tlie  next  article. 

'  1  PhilUnuire'g  Intern.  Laa,  p.  aSO. 

'  This  should  seem  to  be  the  proper  rule.  Marriage  "  may  change  her 
civil  rights,  but  it  does  not  affeet  her  political  rights  or  privileges." 
Story,  J.,  in  Shaaks  v.  Dupont.  3  Petei-a'  U.  8.  Sap.  Ot.  Bep..  a«. 

The  marriage  of  a  woman  in  her  own  coimtry  with  a  foreigner  dom- 
iciled therein,  should  certainly  not  denationalise  liet.  The  objection  of 
double  allegiance  does  not  preclude  her  enjoying  tile  privileges.  As  to 
the  efffect  of  marriage  on  nationality,  see  AmiUltl  Begialer.  18(!8. 

By  the  British  "Naturalization  Act,  1870,"  (33  Viri..  c  U,  S  10.)  a  mar- 
ried woman  is  to  be  deemed  a  subject  of  the  State  of  which  her  husband 
is  for  the  time  bein^r  a  subject. 

Effect  qf  marriage  and  re-movnl. 

260.  Tf>  before  or  after  her  mamage,  the  domicil  of 
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a  woman  is  permanently  removed  from  the  territory  of 
the  nation  to  which  she  previously  belonged,  ahe  ac- 
quires by  such  marriage  and  removal  the  natioual 
character  of  her  husband. 

This  pTOTiHion  covers  two  clasaea  of  cases:  1,  Where  a  woman  emi- 
grates while  unmarried,  and  marries  abroad,  or  in  her  own  country,  if 
only  visiting  there ;  3,  Where  she  marries  at  home,  and  afterwards  emi- 
grates. No  difference  is  reeog-nized  between  emigration  to  the  liusbaad's 
coantry  and  emigration  to  another.  So  long  ae  she  remains  in  her  native 
land,  there  are  evident  reasons  for  allowing  her  to  retain  her  original 
nationality.  But  if  an  Englishwoman  marries  a  Frenchman,  and  they 
both  emigrate  to  America,  there  is  no  rcjBon  for  continuing  to  her  thy 
rights  or  dlltieg  of  the  English  cliaraoter. 


AiiTlCLE2Bl.  ■■  Allegiance"  defined. 

363.  Extinguish nient  of  allegiance. 
'laS.  Renewal  of  allegiance. 

''  Atleg-ianci:^'  defined. 

261.  Allegiance  is  the  obligation  of  fidelity  and  obe- 
dience which  a  person  owes  to  the  nation  of  which  he 
is  a  member,  or  to  its  sovei-eign. 

Extiimuishment  of  allegiance. 

262.  Allegiance  is  extinguished  : 

1,  B}'  expatriation,  and  a  formal  act  of  renunciation  ; 

2.  By  discharge  therefrom  by  the  nation  or  sovei-eign 
entitled  thereto  ; 

'A.  By  change  of  nationaJ  character,  in  the  case  men- 
tioned in  article  260. 

At  present  no  formal  act  is  reniiired  escept  by  municipal  law.  ■■  The 
"  fact  of  renunciation  is  to  be  established  like  other  facts  for  which  there 
"  is  no  prescribed  form  of  proof,  by  any  evidence  which  will  convince  the 
"jodgraent."  9  Opimons  of  U.  8.  Anoriiey^-Gevernl.  (Ang.  17,  1857.) 
pp.  63,  64. 

It  has  been  suggested   that  a  legal  gi'ntente  of   lianishraeni  from  the 
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jurisdiction  ot  a  nation,  oiiglit  to  dissolve  the  allegiaiire  of  t1ie  banished 
person  tlieretii,  for  tlip  period  during  which  llie  flenti'nrp  is  actually  cac- 
ried  into  pfFect,  hepause  hy  banishment  the  sovereign  withdraws  his  pro- 
tection, and  ouffht  to  give  up  the  correlative  allegiance. 

But  to  the  oonlrnry,  see  1  PhUlimore'a  laf-erii.  Lnir.  !t4B. 

Moreover,  if  the  right  of  expatriation  is  recognized,  as  it  is  proposed 
hy  this  Cliapter,  the  euile  can  dissolve  his  allejriance  by  ac()  Hiring  another 
nationality, 

Jierieteal  of  allegifmce. 

263.  Allegiance'  is  revived  by  the  voluntary  return 
of  the  person  to  the  territorial  limits  of  his  former 
countr}",  and  there  acquiring  a  domicil,  before  natural- 
ization elsewhere. 


Aktici,e 2fl4.  "Expatriation"  defined. 
365.  Intent. 

3f!e.  Expatriation  a  right. 
a«7.  Kifect  of  expatriation. 

'■'■  E^atriatio-ii''''  deflme,<). 

264.  Expatriation  is  the  act  of  abandoning  the  terri- 
tory of  the  nation  of  which  the  person  is  a  member, 
with  intent  to  become  naturalized  elsewhere. 

Intent. 

265.  The  intent  mentioned  in  tlie  last  article  may  be 
formed  at  the  time  of  the  abandonment  or  afterwards, 
and  may  be  proved  like  any  other  similar  fact. 

Expatriation  a  riglit. 

266.  Subject  to  the  laws  defining  civil  incapacities 
depending  upon  age,  mental  condition,  personal  do- 
mestic relations,  and  public  service,  every  member  of  a 
nation,  however  his  national  character  may  have  been 
acquired,  has  tlie  right  of  expatriation,  which  cannot 
be  iiiipaii'ed  or  denied. 


dbyGoogle 


138  DKAFT   OUTLlKEd   OF   AN 

Xo  poraon  Is  pQnisiiabie  for  tIip  act  of  expatriation,  "  not  even  tliough 
at  a  later  day  he  shonld  have  lost  his  adopted  dtizenahip."  Protocol  Ba- 
varian Treaty,  May  20, 1888, 11.,  1, 15  JT.  8.  Statute*  at  Large,  (Tr..)  149. 

The  nation  of  which  a  person  has  become  a  member  by  naturalization, 
is  bound  to  allow  LJb  subsequent  natoraliimtion  elsewhere,  and  to  retain 
him  aa  one  of  its  members  until  such  sabspriuent  naf  arulization.  Pro. 
focol  Bavarian  Ti'eatj,  May  26, 1888,  III.,  2,  l.i  U.  S.  Sl<U.  at  L.,  iTi:,)  149. 

EJf'ect  of  expatriation. 

267.  Expatriation  does  not  change  the  national  char- 
acter of  the  person  until  completed  by  naturalization, 
but  meantime  he  is  entitled  to  be  pi-otected  by  the 
country  whose  naturalization  he  is  seeking. 

By  the  treaties  of  the  United  States  with  Prnieia  and  Bavaria.  tMC8.  (15 
(7.  S.  Stat,  lit  L.,  115.  lit,)  an  exception  is  made  Ui  this  rule  in  the  case  of 
a  naturalized  citiien  returning  to  the  nation  of  his  origin.  Those  treaties 
in  effect  provide  that  where  an  emigrant  who  lias  been  naturalized  abroad 
returns  to  his  native  country  with  intent  to  remain  there,  his  naturaliza- 
tion in  his  adopted  couatry  cannot  prevent  him  from  regaining  his  former 
citizenship.  If  he  rene>re  his  residence  in  his  original  country  without 
the  intent  to  return  to  the  former,  he  sliall  be  held  to  liave  renounced  hia 
naturalization  ;  and  that  the  intent  of  a  naturalized  citizen,  who  has  re. 
newed  liis  residence  in  his  original  country,  may  be  held  to  exist  when 
the  person  naturalized  in  the  one  country  resides  morn  than  two  years  in 
the  other  country. 


SECTION      I  \'  . 


Article 268.  "Naturalization  "  defined. 

369.  Naturalization  not  obligatory. 
270.  Effect  of  naturalization. 
371.  Absentees  cannot  l>e  naturalized. 
373.  Liability  to  justice  on  return. 

'■^Naturalization''''  defl/ned. 

268.  Naturalization  is  the  act  by  which  membership 
in  one  nation,  however  acquired,  is  renounced,  and 
membership  in  another  is  assumed." 

Neither  the  acceptance  by  a  foreigner  of  the  rights 
and  duties  of  a  member  of  the  nation,  under  article 
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248,  nor  the  declaration  of  intention  to  acquiri;  a  new 
national  character,'  constitutes  natnralization,  within 
the  meaning  of  this  Section. 

•  This  form  of  expresBion  is  used  no  as  clearlv  to  include  n.  je -adopt ion 
o£  the  native  or  other  prior  national  uliacaWur,  aftet  natumllKalion  else- 
where ;  Bometimea  etyled  "repatriation" ;  e.  g,,  by  Lord  STANLEY,  Aniuiol 
Regider,  (N.  «,)  1869.  p.  1:«. 

'  Treaty  between  the  United  StateH  unil 

Baden.  July  1»,  1868,  Art.  I.,  U.  8.  Cons.  B^;/..  (1870,)  ■[  718. 

Naturalization  not  obligatory. 

269.  Each  nation  is  to  judge  tor  itself  whom  it  will 
receive  into  naturalization. 

Protocol  Bavarian  Treaty,  ni.,  3, 15  TT.  8.  Stat,  at  L.,  (Ti:,)  149, 
By  Article  UI.  of  the  iwnvention  between  the  United  States  and  Great 
Britwn.  May  13, 1870,  ( U.  8.  Coitt-  Reg.,  (1870.)  ■[  7B8.)  the  re-admission  to 
the  character  of  a  citizen  of  the  United  States  of  one  who  desires  to 
renonnce  a  naturalisation  in  GreatBritain.  is  dependent  "  oi>  bvii:1i  condi- 
tions »a  that  government  may  tliinl;  fit  to  impose." 

Effect  of  naturaUzation. 

270.  A  person  naturalized  according  to  the  provisions 
of  this  Section,  becomes  immediately  a  member  of  the 
nation  by  which  the  naturalization  is  conferred,  but  he 
must,  within  a  reasonable  time  thereafter,  send  a  copy 
of  the  record  of  naturalization  to  a  public  minister  or 
consul  of  the  nation  to  which  he  previously  belonged, 
resident  in  the  territory  of  the  nation  which  thus  adopts 
him.'  Till  this  is  done,  the  nation  or  sovereign  which 
he  has  left  may  reclaim  him. 

'  This  condition  is  new.  It  is  inserted  to  prevent  the  practice  of  ob- 
taining a  naturalization,  and  subsequently  attempting'  to  enjoy  the  privi- 
leges of  the  previous  national  cliaracter.  This  fraud  is  stated  to  have 
greatly  increased  of  late.    U.  8.  Consular  Begulaiiom,  (1870,)  ^  110. 

Absentees  cannot  be  naturalized. 

27i.  No  person  can  be  natui'alized  who  is  not  at  the 
time  actually  within  the  territorial  limits  of  the  nation 
by  which  he  is  naturalized.'  But  this  article  does  not 
apply  to  a  person  whose  last  allegiance  is  extinguished 
pursuant  to  the  second  subdivision  of  article  269. 

■  "The  Naturalization  Act,  1870,"  (33  Viet.,  c.  14,)  g  6,  niake^  the  actual 
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prearmre  of  the  party  within  tho  turritnrv  of  the  narinn  iiatiiraliy.ing  liim, 
an  essential  requisite. 

See  an  analogouB  provision  aa  to  length  of  residenre,  in  Tlie  Protocol 
Bavarian  Treaty,  May  36,  1868, 1.,  1,  15  U.  S.  8tauae»  ai  Large ATr.^  149. 

See,  also.  Fish  «.  Stoughton,  3  Johnson's  Cnnen,  {New  Ynrk;)  407. 

Liability  to  justice  on  return. 

272.  A  naturalized  person,  who  voluntarily  returns 
within  the  territorial  limits  of  tlio  nation  of  which  he 
was  a  member  before  his  naturalization,  remains  liable 
to  trial  and  punishment  for  an  act  punishable  by  its 
laws,  and  committed  before  his  expati-iation.  But  this 
article  does  not  apply  to  a  case  where,  by  the  laws  of 
such  nation,  the  liability  is  extinguished  by  limitation 
or  otherwise. 

Treaties  between  the  UnifM  States  snd  iS»vaiifl,  :inil  Pnissip,  I'^pm. 


CHAPTER    XX. 

NATIONAL  CHARACTER  OF  SHIPPING. 

In  Commercial  treaties,  by  which  some  of  the  privileges  of  domestic 
vessels  are  granted  hj  each  party  to  those  of  the  other  contracting  power, 
it  has  been  found  important  to  prescribe  a  definite  rule  as  to  what  shall 
constitute  or  prove  national  character.  The  importance  of  puch  a  definite 
rule,  agreed  to  by  all  nations,  is  enhanced  by  a  considenition  of  the  other 
questions  which  turn  on  the  National  C'haracter  of  Shipping  ;  euch  as  the 
jurisdiction,  civil  and  criminal,  oveT  persons  and  transactions  on  ship- 
board ;  see  Articles  309.  210, 241  and  343  :  soeh  also,  as  allegiance  of  per- 
sons born  on  shipboard  ;  see  Article  351  :  such,  also,  as  the  authority  of 
consuls  in  reference  to  wrecks ;  see  Chapter  XXVII.,  entitled  Wrecks. 

As  before  explained.  National  Cliaracter  is  used  in  this  Code,  aa  in  the 
commercial  treaties,  in  its  proper  sense,  wit]i  reference  fo  Allegiance  and 
Jurisdiction.  The  condition  upon  which  hostQe  chanicter  depends,  in  thi' 
case  of  war,  which  is  often  called  national  character,  without,  however, 
necessarily  implying  anything  more  than  a  temporary  identification  with 
or  Serrice  of  the  enemy,  are  proper  subjects  for  the  pn>visionH  of  tlie 
Book  on  War. 

Ortolan,  {Bigles  Int.  et  IHpl.  de.  la  M<n-,  vol.  1,  p.  106,  &c.,)  classities  the 
conditions  of  nationality,  in  the  commercial  laws  of  all  countries,  under 
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four  points :    1.  Construction  ur  Origin;    3.  Ownersliip  ;    3.  Muster;  and 

The  teste  prescribed  bj-  the  cnmmercial  treaties  are  variouB.   They  may 
be  sutfifieutly  indicated  as  follows: 

By  ai>iue  treBtiea  tlie   national  character  of  its  ships  is  delermined  by 
each  nation  for  itself,  and  will  be  accordingly  reco^nixed  by  the  other 
uaticms.     Of  this  class  are  the  following: 
Treaty  between  the  Cnited  States  and 
-^'^sloU^s.!     "''■^-     1-1855' An.    IX.,  11  U.  S.  Bat.  at  L.,  639. 
Argentine  i 

Confed--    July37,1853,    "      VI.,  10 /d,  (TV.,)  237. 


Some  earlier  treaties  limit  the  privileges  accorded  to  national  vesseli 
a  those  built  within  the  nation's  territories,  or  lawfully  condemned  » 


prizes,  or  adjndged  forfeited  lot  breach  of  municipal  laws,  and  belonfrfng 
wholly  to  dtiaens  of  the  nation. 

Several  treaties  prescribe  that  a  vessel  belonging  escluaively  to  one  or 
more  citizens  of  one  nation,  and  whose  captain  is  also  a  citizen  of  the 
same,  sucli  having  also  complied  with  all  the  other  requisites  established 
by  law  to  acquire  a  national  character,  though  the  construction  and  cre«' 
be  foreign,  shall  be  considered  a  vessel  of  such  nation. 

Of  this  class  are  the  following  treaties: 

Treaty  between  the  United  States  and 
Venezuela,  Aug. 37, 1860,  Art.  Vlll.,  13  U.  S.  Stat,  at  L.,  1148. 

Ecuador,  June  13, 1839,  "         V.,  8M.,534. 

Peru,  July2fl,1851,   "        XI.,10  m,(?V.,)28. 

Bolivia,  Mayl3,1858,   "  V.,13  Jd„l003. 

Dominican  Kepublic,  Feb,    8,1867,  -     VlIL.lo  M,  (IV.,)167. 

The  treaty  between  France  and  Honduras,  Feb.  33,  1856,  Art.  XHI., 
(7  De  Ctercq,  10.)  and  others,  substantially  similar,  provide  that  vessels 
shall  be  considered  as  having  the  national  character,  which  were  con- 
structed in  the  nation,  or,  having  been  captured  by  its  forces  from  an 
enemy,  liave  been  adjudged  lawful  prizes,  or  which  have  been  condemned 
by  its  tribunals  for  violation  of  law ;  provided,  however,  that  the  owners, 
the  master,  and  three-quarters  [lialt]  the  crew,  be  of  that  nationality. 
Every  such  vessel,  however,  to  be  furnished  with  a  passport,  &c. 

The  English  Shipping  Act  gives  the  priviUgeB  of  national  character 
only  to  ships  wholly  owned  by  its  citizens.  See  Abbott  on  Shipping,  50 ; 
Regina  o,  Arnaud,  9  (^u^n's  Bench  Bep.,  817. 

In  determining  the  foreign  or  domestic  character  of  a  ship,  for  the  pur- 
pose of  ascertaining  whetlier  it  is  judicially  subject  1«  a  maritime  lien, 
the  American  courts  inquire  for  the  residence  of  the  owners,  and  the  en- 
rollment is  onlv  prima  faoie  evidence  of  their  residence.  Hill  n.  The 
Golden  Gate,  6  American  Law  Regieter,  378, 302. 

And  charterers  having,  by  tlie  terms  of  the  charter  party,  exclusive  con- 
trol, are  deemed  the  owners  within  this  rule.     lb. 
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lu  framing  tlie  following  rules  it  lina  been  eunsiderad : 

1,  Tliat  uvKrv  ship  oaghl  to  lie  siiliject  to  some  one  jurisdiction,  and 
that  tlierefore  the  res^oriMbUUiea  of  national  character  ought  to  he  im- 
presBed  upon  every  ship,  without  reference  to  its  satisfying  the  conditions 
of  registry  laws. 

2.  That  every  nation  may  acci)rd  aueh  advantages  as  it  chooses,  and  there- 
fore the  immanities  and  privileges  of  national  charaj^ter  ought  to  be  ex- 
tended only  to  such  ships  as  do  satisfy  the  conditions  of  the  local  law. 

Abticw;273.  Every  ship  has  one  national  character. 
HT4,  Ori^n  of  national  character, 
375.  Change  of  national  character. 

276.  Registry. 

277.  Passport  required. 
378.  Contents  of  passport. 
27fl.  Effect  of  ship's  passport. 

Et^ery  ship  lias  one  national  character. 

273.  Every  ship  has  a  national  character,  and  no 
ship  lias  that  of  two  nations  at  the  same  time.  But 
any  nation  may  allow  to  ships  of  other  nations  within 
its  own  t-erritory  any  of  the  privileges  of  its  domestic 
ships. 

Origin  of  national  character. 

274.  The  national  character  of  a  ship  is  that  of  the 
nation  within  whose  territory  she  was  constrncted,  until 
changed  as  hereinafter  provided. 

Change  of  national  character. 

275.  The  national  character  of  a  ship,  however  ac- 
quired, may  be  changed : 

1,  By  its  ownership,  or  a  majority  in  interest 
thereof,  becoming  vested  in  owners  of  a  difterent 
national  character ; 

'•i.  By  being  captured  and  adjudged  lawful  prize,  as 
provided  in  Book  Second  of  this  Code,  on  War  ; 

3.  By  judicial  forfeiture,  pursuant  to  the  laws  of 
another  nation,  for  a  breach  of  the  laws  thereof,  or  of 
the  provisions  of  this  Code. 

In  any  snch  ca.se  the  national  ehara.cter  acquirt.'d  is 
that  of  a  majority  in  interest  of  the  new  owners. 
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Registry. 

276.  -All}'  nation  may  refuse  the  privileges  of  its  own 
national  character  to  any  ship  which  has  not  a  rpcorded 
title,  accoixiing  to  its  laws. 

Passport  required. 

277.  -A  nation  may,  in  its  discretion,  give  to  any  of 
its  ships  a  passport,  such  as  is  mentioned  in  the  next 
article. 

Without  sucli  a  passport,  no  private  ship  is  entitled 
to  receive  from  other  nations,  parties  to  this  Code,. or 
their  members,  the  immunities  and  privileges  of  its 
national  character. 

Suggested  by  tlie  treBty  between  the  United  States  and  The  Two  Sicilies, 
Oct.  1, 1855,  Art.  IX.,  11  U.  S.  Stat,  at  L.,  G39. 

Contents  qf  passport. 

278.  I'he  passport  of  a  ship  must  contain  : 

1.  The  name,  vocation  and  residence  of  the  owner.  If 
bat  one,  or  of  the  several  owners,  if  more  than  one, 
mentioning  their  number,  and  in  what  proportion  they 
share  in  its  ownership  ; 

2.  The  name,  dimensions  and  burden  of  the  sliip, 
and  such  other  particulars  as  may  be  necessary  to 
identify  it  ;  and, 

y.  A  statement  that  the  ship  beare  the  national  char- 
acter of  the  nation  issuing  the  passport,  and  is  entitled 
to  tlie  immunities  and  privileges  thereof. 

The  passport  must  be  certified  by  tlie  executive  au- 
thority, competent,  by  the  law  of  such  nation,  to  give 
the  passport. 

"  To  entitle  tlie  national  character  of  a  vessel  to  recognition,  it  must  be 
famished  with  a  pagaport,  [passe-port,  cong6  ou  rfigistre,]  aiid  which,  cer- 
tified by  tiie  esecntive  authority  competent  by  the  law  of  snch  nation  to 
give  it,  ehall  state :  First.  The  name,  the  vocation  and  the  residence  of 
the  owner,  stating  that  there  is  but  one,  or  of  the  several  owners,  indi- 
cating their  number,  and  In  what  proportion  tliey  share  in  its  ownership. 
Second.  The  name,  the  dimensions,  tlie  burden,  and  all  other  peculiarities 
of  the  vessel  whicli  can  serve  to  identify  its  nationality." 
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Treaty  of  fritiidaliip,  finmaerc*  ami  navigation  between  ]^i'a 
Honduras,  Fclj.  22, 18o6,  Ait,  XIII.,  7  De  Ckrcq.  10. 
Nicaragua.  Ape.  11,1859,    "     XIIL,  7 /(?„  386- 
To  verj"  similar  effect  are  the  following : 
Treaty  of  navigation  between  France  and 

Sweden  4  Norway,  Feb,  14,  18«5.  Art.  111.,  9  Be  Glercq.  1 
Treaty  of  c 

jf, 

, & 

Hamburg,  ) 

The  Grand   Ducliy    of  | 

Mecklenburg  ScM we-  | 

rin  —  (Extended    to  I    .  ,,  ,^..     .,       ,.        „    .„|- 

the)  Grand  Duchy  of  ,  ''""'^   **■  ^^''■''  ^  -  ■'  '"'  "'' 

Mecklenburg'     Stre-  | 
IJtz,  I 

PortugaJ,  July  11,  I8l)(i,    ■■  XX1..9  M.,rm. 

Treaty  of  commerce  between  France  and 

The  Pontifical  States,  July  19, 1867,  Art.  X.,  0  De.  Clercq,  T39, 
Trealj  of  friendsliip,  commerce  and  navigation  between  France  and 

ITie  Sandwich  Islands,  Oct.  30,18.):,  Art.  XIV.,  7  Be,  Clmq.  333. 
This  treaty  also  provides  tliat  in  case  of  doubt  as  to  the  nationality  of  a 
vessel,  or  of  the  ownerihip,  or  of  the  master  or  crew,  the  consuls  of  the 
country  for  which  the  vessel  is  destined  shall  have  the  right  to  demand 
authentic  proof  before  visaing  the  pupeiv  of  the  vessel.  I'his  is  to  be 
done  without  charge  to  the  ship. 

Effect  of  ship's  passport. 

279.  The  passport  of  a  ship,  issued  in  conformity  to 
the  last  article,  shall  be  evei-y  where  taken  as  conclusive 
evidence  of  its  national  character  at  the  date  of  the 
passport,  and  as  preaumpti\-e  cvid(.'iice  of  siu^h  (char- 
acter at  any  subsequent  tiiut; ;  subject,  however,  to  the 
local  regulations  for  verification;  and  iijiso  subject,  in 
the  administration  of  justice  in  civil  mid  criminal 
cases,  to  the  rules  of  evidence  applicable  in  couits  of 
justice. ' 

'  On  an  indictment  under  a  law  making  criminal  certain  acts  done  on 
board  a  vessel  owned  in  whole  or  in  part  by  a  citizen  of  the  United  States, 
an  ownership  in  fact  most  be  proved,  Geuei'al  reputation  or  an  American 
registry  is  not  even  pHrrta  fiieie  evidence  us  to  the  ownership.  ITnited 
States  s.  Bruue,  3  Wathtct  Jr.'s  U.  B.  Ciivuit  Vonrt  Sep..  3f!4. 

It  is  not  necessary  to  produce  documentary  evidence  in  order  to  Drove 
the  national  character  of  a  vessel,  on  an  indictment  for  piracj-.  Tlie  laws 
that  prescribe  wliat  ships'  papers  shall  be  carried  on  board,  have  I'elation 
to  financial,  commercial  or  international  objects,  and  are  not  decisive  in  a 
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|ii-(isiic;Mliuii  for  iiiriicj-.  'i'li«  clinracter  of  tlie  vessel  is  tiieu  a  nialter  in 
piiU.  ami  may  he.  eatablialied  Ly  geaeiwl  evidence.  United  States  -e.  Fur- 
loiip;.  a  WlteutQit's  U.  8.  Supreme  Court  Sep.,  184. 

To  allow  a  veHBol  to  Tie  American,  so  as  to  give  jurisdiction  to  puuiah 
offi-nses  ™minitted  on  board  of  lier,  it  is  enougli  to  ahow,  ia  the  first  in- 
stance, tliflt  sliB  sailed  ifrom.  and  to  an  Ameriean  port,  and  was  apparently 
owned  and  coutpolled  by  citiaens  of  the  United  States.  It  ia  not  neoes- 
sary  to  iiroduce  her  rejfist*r.  United  States  -e.  Peterson,  1  Woodbwy  & 
Miiot's  v.  S.  Virciiit  Gt.  Sep.,  303. 

But  a  sliiji  engaged  in  a  wlialing  voyage,  without  having  surrendered 
lier  re^ster  or  taken  out  an  enrollment  and  license,  pursuant  to  the  act  of 
July  18, 1783,  was  Iield  not  an  American  ship,  within  the  purview  of  the 
act  of  March  3, 1885,  ch.  40,  punishing  any  of  the  crew  of  an  American 
ship  for  an  endeavor  to  make  a  revolt.  United  States  v.  Rogers,  3  Sum- 
ner'a  11.  S.  Cii-cuU  Court  Bep..  343. 

Compare  n  somewjiat  different  provision  as  to  the  effect  of  paasports  of 
pta-sons,  ill  Article  333. 
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TITLE    V  !  I  . 

DOMIL'IL. 

Chapter  XXI.  Domitil,  original  and  secondarj-. 
XXII.  Cliange  of  doraicil. 
XXIII.  Effect  of  chaujjfe  of  duiiiifil. 


CHAPTER    XXI. 

DOMICIL,  ORIGINAL  AND  SECONDARY. 

Abticlb280.  "Domicil"  defined.. 
381.  Kinds  of  domicil. 
283.  Original  and  secondary, 

383.  Derivative  and  voluntary. 

384.  Every  person  lias  oue  doraicil. 

285.  Original  domicil  of  legitimates. 

286.  Original  domicil  of  illegitimatei. 

287.  Child  of  unknown  parentage. 

288.  Continuance  of  domicil. 
389.  Wife's  secondary  domicil, 
290.  ChUd's  secondary  domicil. 
391 .  Ward's  secondary  domicil. 
302.  Domicil  of  insane  persons,  &e. 

''  DoinieiP'  denned. 

280.  The  term  "domicil,"  as  used  in  this  Code, 
means  the  seat'  of  permanent  residence — the  home.* 

'  Ortolan, (Explietaioti  EMorique  de  Inat.  JusUnien,  1. 1.,  p.  403,  8  ed.,) 
rejects  the  definition  of  domicil  as  "  the  place  where  a  person  has  his 
principal  establishment,"  for  the  reason  that  domicil  is  not  a  place  at  all, 
in  the  sense  of  being  a  portion  of  space.  He  substitutes  the  following : 
"The  seat,  or  home, (fe  *»epe,ianJeJ(w«re,) which,  a  person  is  deemed  in 
law  to  have  always  for  the  esendse  of  certiun  rights  or  the  application  of 
certain  laws."  Boileux,  l.,\>.%i3 ;  Puehta,Vovhsungen,l.,S.  99,g45,(flth 
ed.;)  3  Eents  CimMasiit<wim,  540,  note,  (8th  ed.,)  support  the  definition  above 
given.     See,  also,  We*Uake't  Prhale  InUrnaiU'aal  Law,  p.  31,  note  a,  and 
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p.  ;i-1,  iiidi-  2.  Demante,  I.,  p.  1S7 ;  Bitrantml.  I.,  no.  351 :  Bvg  sur  Poth- 
ier,  I.,  p.  S ;  YidelU  mir  PrmVvm,  I.,  p.  236,  eited  Moiirlon,  1.,  ]i.  188.  The 
definition  of  Ijord  WBaTBTJRY.  Bell  c.  Kenneiiy,  Sowie  of  Lordly  8 
Session  Voex.  3  seri«t,  p.  78 ;  '"  The  relation  which  the  law  createe  lie- 
tweeu  an  individual  nnd  ft  particular  looalitv,"  if  not  open  to  tlie  objection 
of  Ortolan,  tiM  mipra,  that  it  is  too  vague  to  be  of  use,  is  only  a  atatement 
of  domiril ;  i.  e.,  the  Mntu»  arl^ilng-  from  it.  Altliougli  it  is  true  lliat 
"domkil  is  in  lawwhat  residence  is  in  fart."  {Ortdnn,  p.  403,)  yet  "dom- 
icil  is  the  legal  eoneeption  of  residence ;"  (  Wentlaie,  ^  80 ;)  and  this  legal 
conception  ia  |)rei]etermined  in  particular  cases,  not  in  view  of  all  the 
facts  of  these  cases,  but  nf  some  only,  which  are  taken  as  controlling,  be- 
canse  it  is  considered  that  they  are,  in  the  majority  of  iiistanees,  most 
likely  to  lead  to  a  conclusion  in  harmony  witii  the  fact.  But  when  such 
special  facta  are  taken  as  controlling  for  an^  other  reason  than  this  likeli- 
hood, a  purely  arbitraiy  extension  ia  given  to  the  term  domicil,  which 
ought  Ui  lie  rejected,  and  the  alternative  taken  of  placing  these  cases  in 
some  other  category.  Tlius  the  minor's  domicil,  after  his  parents'  deati, 
follows  that  of  the  guardian.  This  rule  isfounded  upon  its  correspond- 
ence with  the  fact  in  the  great  majority  of  instances.  Should  it  be  con- 
sidered tiB  also  established  that  the  succession  to  such  minor's  property  Is 
not  to  be  changed  by  the  guardian's  change  of.  domicil,  the  rule  itself 
should  not  be  rejected,  but  this  proposition  should  be  insetted  among  tha 
rules  of  law  rela.ting  to  succession.  See  Weatlake,  PrieaU  Int.  Law,  §  36. 
'  PoUtical  Code,  Reported  for  New  York,  %  6, 

Kinds  of  domicil. 

281.  Domicil  ie  either  : 

1.  Original ;  or, 

2.  Secondary. 
Original  and  secondary. 

282.  Tlie  original  domicil  is  that  of  the  person  at  the 
time  of  his  birth.     All  others'  are  secondary, 

'  At  any  other  time,  whether  at  the  place  of  the  original  domicil,  or 
elsewhere. 

Derivative  and  voluntary. 

283.  A  secondary  domicil  is  derivative,  when  de- 
pendent upon  the  domicii  of  another  person.  Other- 
wise, it  is  voluntary. 

E-oery  per  son  has  one  domicil. 

284.  No  person  can  be  without  a  domicil,'  or  have  at 
one  time  more  than  one  domicil.'  But  one  may  have  a 
residence,  for  a  particular  purpose,  at  a  place  other 
than  his  domicil.' 
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'  Political  Code,  R^orted  for  Jfpw  York.  %  7  ;  BoUeiix,  I„  p.  314  ;  M'eat- 
lafce's  Private  Intern.  Lam,  pp.  33-38 ;  Slar^.  §  47. 

'  PolOieal  Gode.  Reported  for  New  York,  §  ^ ;  Bnikux,  I.,' pp.  314,  315 ; 
Mmrlmi.l.,  p.  IflS;  WealMke,  %%  310,825;  MeLareii's  Laa  of  With  iiiiii 
8ueee»aum,  g  7,  p.  4 ;  Brent  «.  Armfield,  4  Oraneii't  V.  8.  Cireuit  Of.  Hep., 
579 ;  Crawford  v.  Wilson,  4  Barbour's  (Ne'c  York)  Sep.,  604. 

'Hie  case  of  a  person  whose  l>irtli-pla«e  is  unknown,  buying  two  country 
houses  in  different  coantriee  under  tlie  aame  eiriiniBtauces,  and  dyinj;  iu 
one  of  them,  (sugffeated  in  4  PMU.  Intern.  Imh,  ^  50,)  is  pniviiled  for  l>y 
Articles  387  and  388. 

"  Chainc  v.  Wilson,  1  BogwoHh's  {Nem  York)  Rep.,  CTS ;  Fioat  e.  liriBbin, 
19  ffVwdrfrnCiTw  ri«-ft)Bei>.,  11;  Douglas  cMayorof  New  York,  3 />-(«■■« 
{New  York)  Rep.,  110;  4  Pkillinm-e's  Lderii.  Imjp,  %  55, 

Original  domicil  of  legitimates. 

285.  The  original  domicil  of  a  child  which  is  k'git 
imate,  or  has  been  acknowledged  by  its  father  befoiti 
its  birth,  is  determined  by  the  domicil  of  its  father  at 
the  time  of  its  birth ;  or,  if  its  father  is  then  dead, 
or  has  no  voluntary  domicil,  by  the  domicil  of  its 
mother. 

See  Ludlam  v.  Ludlam,  36  Neto  Yoi-k  Rep.,  356,  371  ;  Westloke'a  Pi-hale 
Intern.  Law,  §  35 ;  Brown  i).  Lynch,  3  Bradford's  Siirrogitte  (Neic  York) 
Be]}..  314. 

Original  domicil  of  illegitimates. 

286.  The  original  domicU  of  an  illegitimate  child  is 
determined  by  the  domicil  of  its  mother  at  the  time 
of  its  birth,  nnless  previouslj'  acknowledged  by  its 
father. 

Child  of  unknown  parentage. 

287.  The  original  domicil  of  a  child  wliosc  parents 
are  unknown,  is  the  place  of  its  birth,  or  where  it  is 
tirst  found. 

Continuance  of  domicil. 

288.  The  existing  domicil'  continues  until  another  is 
gained,"  or  until  the  death  of  the  person,  whichever 
tirst  occnrs,  except  as  provided  in  article  301." 

'  This  is  true  not  onlj  as  to  the  original  domicil,  hut  also  in  reference 
to  the  derivative  domicil ;  e.  g.,  of  the  wife ;  (Peunsylvauia  «.  Ravenel,  31 
Homard'a  U.  8.  Sup.  Cl.  B^.,  103 ;  Westlake,  %  4S ;)  or  minor ;  I>oe  r.  Lith- 
erberry,  4  McLean's  Rep.,  454 ;  Goods  of  Patten,  6  Jurist,  N.  8.,  151 ;  Boil- 
em,  1.,  p.  131, 
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'  A  rionikil  cannot  ha  inst  until  another  is  pniiipd,  Sonicrvilk  v.  Snra- 
ervllle,  5  Veaey'g  Ch.  Rep.,  787;  Graliam  b,  Pnblit  Adm'r,  4  Bradford's 
Surrogate  (Sreta  York)  Rep.,  137. 

'  Tile  esception  refers  to  the  abandonment  of  a  secondary  doniicil,  with 
intent  to  acquire  tin*  original  domicil. 

Wif€''s  secondary  domiclL 

289.  The  domicil  of  the  husband  is  the  dnmicil  of 
his  wife,  except : 

1.  When  she  is  living  apart  from  him,'  separated  by 
the  decree  of  a  competent  tribunal,' or  by  hia  consent, 
such  separation  being  allowed'  by  the  domicil  of  each  ;' 

3.  When  he  has  committed  an  offense  which,  by  the 
law  of  her  actual  residence,  entitles  her  to  a  divorce,' 
which  she  claims ;' 

3.  When  she  or  some  other  person  is  the  committee 
of  his  person ;' 

4.  When  some  person  other  than  her  husband  is  the 
committee  of  her  person." 

Btemer  «.  Freeman,  1  Deano'i  Rep.,  313 ;  Polilieal  Code,  Reported  for 
Mm  York.  %  7. 

'  Polhier,  CoiUr.  rfc  ManSngf,  %  534;  i  FhUlitiioTe,  Intern.  Lair,  ^%  71 
-78. 

'  VeBcher  v.  Veachec,  12  Bnrboufg  (New  York)  Bep.,  G40 ;  Barber  e. 
Barber,  31  Howard*  U.  8.  Supreme  Ct.  Sep.,  583;  Williams  ».  Dormer, 
3  Rub.,  505 ;  3  Binliop  on  Marriage  and  Diwree,  {3d  ed.,)  |  135 ;  {let  e<!.,) 
g  738 ;  PoCIiier,  iiM  supra,  %  533 ;  Allison  v.  Catley,  8eetiim  Cmeg,  3nd  se- 
ries, I.,  1035, 15th  Jane,  1839 ;  MeLnrerk'i  Law  of  Willa  and  8itcce«eion,  p. 
15,  §31);  Bidleux,  I.,  pp.  323, 333,  note  1;  WesWisfte,  Private'  Int.  imp,  §43  ; 
contra,  Meiiiii,  Repertoire  de  Jurispmdenee,  Domicile,  %  5,  no.  1 ;  Dalloz, 
Domicil,  no.  0 ;  ZaeJuirie,  p.  380,  §  140.  Doubted,  per  Lord  Kimg6D0WN, 
in  Dolphin  c.  Robins,  7  Honse  of  Lord*  Gates,  430;  3  Macqueen's  Rep.. 
581 ;  Re  Daly's  Settlement,  33  Jvri^.  535.  It  has  even  been  held  that  a 
decree  of  Beparation  cannot  impose  any  parUcular  domicil  upon  her.  Di- 
jon. 38  Ap.,  1807 ;  6  DaUoz,  t.  0,  p.  379. 

'  This  is  indispensable.  J/(J«cfo«,I.,p.  104,{4tli  ed.);  SisAop,  (3nd  ed.,)  1, 
g  634 ;  3.  g  139 :  1  McLaren's  Law  of  FtKs  and  Simcegsion,  p.  15,  ^  39  ; 
Dolphin  r.  Hobins,  3  ^(tegjiec/t's  Rep.,  503-584. 

■"  Wf'Kllake,  %  363.  See  Connelly  v.  ConneUy,  7  Moore's  Priny  GowtcU 
Rep.,  4^8, 471. 

"  Bw/mj),  'M  mprn,  3,  §  138,  (3nd  ed.;)  §  730,  (Ist  ed.;)  Weitlake,  §g  43, 
364. 

Whether  the  exception  extends  as  far  ae  to  allowthe  wife  toestablisli  a 
domicil  in  a  different  judicial  locality  fnun  tliat  in  which  her  husband's 
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doDiicil  was  situatcii  at  tlie  time  of  the  offense,  lus  breii  denied,  WfsUnkf, 
§  385 ;  2  BMu/p,  (2nd  ed.,}  g  128,  (1st  ed.,)  §  730. 

MoBt  of  the  State  coarts  of  the  (United  States  hold  that  it  does. 
Bishop,  3,  §  12S ;  Jennesa  v  Jeaneas,  34  Indiana  Sep.,  358,  359 ;  Reel  r. 
Elder,  62  Pennsffkanki  Rep..  31.5,;  and  the  Supreme  Conrt  of  the  L'liited 
States  has  followed  their  decisions  in  n  late  case,  Cheever  r.  Wilson,  S 
WaOace'e  U.  S.  Sup.  Ct.  Bt.p.,  108. 

'  BUhop,  2,  g  139,  (2d  ed.)  This  restriction  is  put  on  the  ground  that 
the  offense  cannot  be  inquired  into  collaterally.  Dolphin  r.  Robins,  3 
Macqaeen'g  Rep.,  578,  579;  7  House  of  Lords  Vniea,  418;  Bi'hop.  uM 
tupra. 

If  the  restriction  is  admitted,  it  aliould  not  be  extended  to  a  cbbo  where 
the  wife  has  removed,  acquired  a  new  home,  and  commenced  her  prnceed- 
ingB  for  a  divorce,  and  died  before  decree. 

■■  Armstrong  k.  Armstrong,  7  Veoiey's  ( Vermont)  Rep.,  350, 

'  BoHeux,  I.,  p.  221 ;  Moitrlon,  I.,  p.  105 ;  J)emo,nte,  I.,  p.  20fi. 

CTiild's  secundary  domieil. 

290.  The  domicil'  of  the  father,  and  after  ]iis  death, 
that  of  the  mother  while  she  remains  nnmariied,  is  the 
secondary  domicil  of  the  anemancipated'  minor  child, 
if  legitimate,  or  acknowledged  by  the  father,  except, 

1.  While  another  peison  than  the  parent  is  the  guar- 
dian of  the  child ;' 

2.  While  the  parent  has  a  committfe  of  his  person  ; 

3.  While  the  child  has  a  voltintary  domicil  in  a  dif- 
ferent place,  pursuant  to  the  provisions  of  article  303, 

'  Mere  reaidence^e.  g.,  imposed  by  banishment — is  not  bui"!!  a  domicil 
Hardy  d.  De  I*on.  5  Texan  Rep.,  337.  Nor  is  the  short  forensir  domicil, 
which  is  sufficient  for  purposes  of  divorce.  Sec  Kingi>r  t.  Kinger,  15 
Januaiy,  1840,  Semon  Cases,  3nd  series,  vol.  2,  p.  it07 ;  Brodie  r.  Brodie,  30 
L.  J.,  {Prab.  <&  Matr.,)  1&1. 

The  American  cases,  except  in  Louisiana,  concur  in  holding  that  the 
mother  loses  all  right  to  change  her  child's  domicil  on  remarriage,  and 
that  the  step-father  neither  acquires  it,  nor  imposes  his  domicil  on  the 
child,  although  the  child  actually  resides  witli  them.  Allen  n.  Thompson, 
11  Hurtyphreys'  Rep.,  538 ;  Hears  v.  Sinclair,  I  WeH  Virffiiiit  Rep.,  195. 
(Where  the  mother  was  also  guardian,)  Brown  t.  Lynch,  3  Brtidford't 
(Mw  York)  Rep.,  318. 

To  the  same  effect.  McLaren's  Law  ofWilU  and  Suff-eaniun.,  §  13  ;  Pot!i- 
ier.  Gout.  d'Orleans,  Introd.,  17. 

Tlie  rule  in  Louisiana  is  different.  SacceBsion  of  Lewis,  10  Lo'iinnnn 
Annual  Rep.,  790. 

It  seems  not  to  have  been  decided  whether  the  death  of  the  step-father 
would  revive  the  mother's  right  in  this  respect. 
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'  Code  NwpoUon,  TJv.  I.,  Tit.  III.,  Art.  108 ;  BoiUus,.  !.,  p.  221 ;  Mour- 
Inn,  I.,  p.  195 ;  Politick  Code,  Reported  for  Ne>c  York,  %  7. 

'  MouTton,  L,  p.  195. 

*  This  exception  is  necessary,  If  the  provisions  of  the  article  referred  to 
are  adopted,  as,  if  the  terra  "  minor  child "  is  not  reBlricted  to  children 
under  the  age  of  pupiUarity,  such  child  might  hnve  actunlly  clianped  its 
domicil. 

Ward's  secondary  domicil. 

291.  The  domicil  of  the  guardian,  or  if  there  are 
several  .jointly  appointed,  that  of  the  one  first  named 
in  the  instrument  of  appointment,  is  the  secondary 
domicil  of  his  ward. 

The  <!aBe  of  an  infant  ander  two  guaidions  having  different  domidls. 
does  not  seem  to  have  yet  arisen,  in  such  a  form  ae  to  require  a  decision. 
See  Soberlson  on  Succession,,  p.  201,  note ;  Potinger  u.  Wightman,  3  Meri- 
Dole's  Rep.,  67. 

DoTTbicil  of  insane  persons,  &g. 

292.  The  domicil  of  a  person  of  unsound  mind,  or 
of  one  duly  declared  incompetent,  is  determined  by 
that  of  the  committee  of  his  person ;  or  if  there  are 
several  jointly  appointed,  of  the  one  first  named  in  the 
instrument  of  appointment. 

PMUimore'»  Law  of  Domicil,  p.  55 ;  BnUeitx.  I,,  p.  220 ;  BemarUe,  1.,  p. 
208 ;  MouHon,  1.,  p.  195.  See  Sharpe  c.  CriB]>in,  38  Lnw  Joiirntd,  Profinle, 
17 ;  1  Law  Sep.,  Prob.  £  Bit.,  811. 

To  the  contrary,  Westlake,  Private  Intern.  Lnw,  |  53. 


CHAPTER    XXII. 

CHANGE  OF  DOMICIL. 

Article  21)3.  Right  to  change  domicil. 

294.  Change  of  an  adult's  derivative  domici!. 

295.  Guardian  may  change  ward's  domicil. 
396.  Parent's  consent  to  change  necessary. 
297.  Testamentaiy  change  of  derivative  domicil, 
398.  Change  of  domicil,  how  made. 

299.  Intention  to  change, 

300.  Presumption  of  no  intention  to  change. 

301.  Reverting  to  original  domicil. 

303.  Offiiaal  or  compulsory  change  of  residence. 
308.  What  law  determines  change  of  domicil. 
80*.  Nationality  not  affected. 
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Right  to  change  domicil. 

293.  Any  person  acting  in  good  faith'  may  at  \i\i- 
pleasure  change  his  voluntary  domicil  to  any  pla<'i.' 
where  he  has  a  rlglit  to  reside. 

Wataon  v.  Simpson,  la  Lomeiana  Annual  Sep.,  337. 

Change  of  an  aduWs  derwatlve  dominl. 

294.  The  derivattTe  domicil  of  an  adult  ciianges  with 
a  change  of  the  voluntary  domicil  on  wiiich  it  dopondri. 

Guardian  may  change  ■ward\^  domicil. 

295.  The  domicil  of  an  uneraancipated  minor  having 
no  competent  parent  living,  may  be  changed  by  its 
guardian,'  witli  a  change  of  his  own  domicil,'  when 
acting  in  good  faith  and  for  its  benefit.' 

'  %  Kent's  CommentaTie«,2Z'l,  note;  Wood  *■.  Wood,5  Paige's  {NarJ'or^) 
Rep.,  605;  Holyoke  v.  Haakins,  5  Pi/>/cering's  {MiiaaiichusetU)  Rep.,  20; 
Snwession  of  Lewis,  10  Louisiawi  Annual  Bep.,  pp.  780,  790 ;  Cnrlisle  r. 
Tnttle,  80  AMnima  Hep.,  613 ;  Townaenil  c.  Keudall,  4  Miimesolii  Rep., 
413.  Doubted,  Ea^pa/rte  Bartlett,  4  Bradford's  (JTeio  York)  Rep.,  pp.  324, 
323.  Denied,  School  Directora  v.  Jamea,  S  Watts  <6  Sergeant's  Be}).,  368 ; 
Meais  B.  Sinclair,  1  West  Virginia  Bep.,  ISo. 

'SienCs  ftim.,  337,  note ;  Lyon  ii.  Andrews,  13  LoiiMaiM  Annual  Rip., 
665 ;  Fmlii,  BroU  Intent.  Prive,  I.,  p.  57,  note ;  Xuurton,  I„  p,  191,  II. ; 
Svramon,  I.,  no.  867,  p.  301. 

"  Potinger  v.  Wightnian,  3  MoHvaWt  Rep.,  67. 

Parents  consent  to  change  necessary. 

296.  The  guardian  cannot  change  the  domicil  of  his 
ward  while  the  latter  lias  a  competent  parent  living, 
except  with  the  consent  of  such  parent. 

PoliUeal  Code,  Beporied  for  JVew  York,  %  7. 

Testamentary  change  of  derivatir^e  domicil. 

297.  A  person  authorized  so  to  do  by  the  law  of  \\\>i 
domicil  may  change  the  domicil  of  any  person  depend- 
ent on  his,  after  his  death,  to  any  place  where  tbi.-  sur- 
vivor has  a  right  to  reside. 

In  White  B.  Howard, 53  Barbour's  (2few  York) Rep.,  3111,  i1  "as  hi^lil  iliat 
a  widower  domiciled  in  Connecticut  might  chanyi^  tlic  doii'.icil  tif  liis  mi- 
emanoipated  minor  child,  upon  his  death,  by  appoint iiij;  a  if^liniudiiu-y 
guardian  domiciled  in  New  York. 
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Glmnge  of  domicil,  how  made. 

298.  A  change  of  domicil  is  produced  by  the  act 
of  residing  in  another  country,'  with  the  intention  of 
making  that  country  the  home/  There  must  be  a  union 
of  act  and  intent. 

'  Tf  ihe  intent  esists,  a  residence  in  pursuance  of  tUat  intention,  how- 
ever atorl,  is  sufficient.  Bell  v.  Kennedy,  L.  B.,  1  Seotek  App.,  319 ; 
WfMlnke'g  Pnmt'  Inl^rnalional  Lnw,  §  39  ;  4  PhUlvmore'»  Int.  Law,  p, 
155,  note ;  Merlin,,  MSpertoire  de  Jurisprudent,  vol.  8,  p.  837,  (otL  ed.) 
It  has  been  supposed  that  a  domidl  of  enccesBion  might  he  acquired  with- 
out any  fixed  place  of  residence  in  the  new  country,  if  the  previous  dom- 
icil has  heen  unequivocally  abandoned.  WestlaJie,  §  ?A ;  Somerville  c. 
Soraerville,  5  Vemy,  Jr.'s  Bep.,  791 ;  Bradley  c.  Lowrey,  1  Spears'  Equity 
Kep.,{U.8.:)i.Q. 

*  Chftine  n.  Wilson,  1  Boaiwrth'a  {Sew  York)  Bep.,  678 ;  Munro  v.  Monro, 
7  Clarb  £  FiiiiieUff's  Be,p.,  877 ;  Craigie  b.  Lewin,  4  Gurti^  U.  S.  Cire.  Gt. 
Rep.,  448 ;  De  Bonnevnl  v.  Bonneval,  1  Id.,  856 ;  Williains  v.  Saunders,  5 
(■oldioelF*  {Tennessee)  Bep.,  80. 

Where  a  person  has  two  places  of  residence,  that  which  was  first  estah- 
lished  may  be  re^rded  as  his  domicil,  unless  an.  intention  appear  to  re- 
main at  the  other  as  the  principal  and  permanent  residence.  Gilnian  v. 
Oilman,  53  Maine  Bep.,  165 ;  GiUhrie'g  Savigny,  §  359, 

Intention  to  change. 

299.  The  intention  to  change  the  domicil  may  be 
manifested  by  making  and  signing  a  declaration  thereof, 
both  in  the  country  of  the  present  and  of-  the  intended 
domicil,  before  a  notary  public,  or  some  other  officer 
authorized  to  administer  oaths  ;  a  copy  of  the  declara- 
tion, certified  by  the  officer,  being  published  in  the  offi- 
cial journal  of  the  country  where  made,  within  one 
montli  thereafter. 

MeLm-en's  LavjofWiUs  and  SuKetadoii,!.,  |  9,  note,  advocates  the  adop- 
tion of  the  similar  provisions  as  to  municipal  domicil,  in  iAie  Code  Nnpokon . 
Ijv.  I.,Tit.ln.,ggl04,i05.  The  provisions  as  to  international  domicil,  in  34 
and  25  Ft'rf.,  c.  131,  requiring  a  year's  foreign  residence,  and  the  filing  of  a 
declarationinsomepubiicofficeof  the  country  of  the  new  domicil,  are  said 
not  to  he  effectual.  {Hayes  &  Jwrnan's  Precedents  of  WiUs,  {7th  eel.,)  p. 
541 :  2  WHUam^  Exeeutors,  (6tli  ed.,)  p.  1409,  note.)  It  is  settled  in  the 
United  States,  that  a  formal  declaration  in  a  private  instrument  as  to  tlii" 
place  of  domicil,  is  of  great  though  not  conclu^ve  weight.  [EnnJs  c. 
Smith,  14  Hovmrd'»  U.  8.  S'lp.  Ot.  Sep.,  433;  Roberts'  Will,  8  Paige'n 
{IfewYork)  Sep.,  510 ;  Bumliam  jj.  Rangeley,  1  Woodbwy<Si  Minot's  U.S. 
Circ.  Ut.  Bep.,  9 ;   I.yman  v.  Fiske,  17  Pickering's  {Massachmette)  Sep., 
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334  i  Gorham  ti.  Canton,  5  Greenleaf'a  (M'ri'f)  Rep.,  3liG ;]  if  iiiailp  previoas 
to  the  event  whioli  raises  the  qnestion.  Kilbum  «.  Bennett,  3  Metcalf* 
Bep.,  189 ;  Ennis  t>.  Smith,  14  HmrariVe  U.  8.  S'lp.  Ot.  Sep.,  432.  E^-en 
with  this  rcBtriction,  (Loclthart's  Trust,  11  IHik  Jurist,  If.  S.,  243, 349.) 
tlie  British  courts  do  not  eeeni  to  attaeli  so  mucli  importance  to  saeh 
declarations. 

The  treaty  between  France  and  the  Swiss  Confederalim  respecting  the 
establishment  of  the  members  of  tlie  one  nation  within  the  other,  Juno 
30, 18fl4,  B  De  C'lercq,  p.  91,  Art.  II.,  provides,  that  to  obtain  a  domicil  or 
establish  a  vocation  (forme  un  etablissement)  m  Switzerland  Frenchmen 
must  be  furnished  with  a  certificate  of  re^stration  stating  their  natlon- 
allty,  which  siiall  be  delivered  to  them  by  the  French  ambaeaador,  after 
they  shall  have  produced  to  hiin  certificates  of  good  character  and  con- 
duct, &c. 

In  Louisiana,  the  following  act  has  been  passed  in  relation  to  political 
domicil : 

"  Any  alien  coming  into  tliis  State  from  a  foreign  country,  or  from  any 
"  State  of  the  United  States,  or  any  citizen  of  the  United  Slates  coming 
"  into  this  State  as  aforesaid,  shall  after  having  resided  one  year  without 
"  any  interruption  in  one  of  the  parislies  of  this  State,  having  in  tlie  mean- 
"  time  purchased  or  rented  a  house  or  room  or  parcel  of  land,  or  pursued 
"  some  profession  or  employment  for  a  support,  be  considered  as  having 
"acquired  a  residence  in  the  parish  where  such  individnal  has  so  resided, 
"  and  complied  with  the  above  requisitions,  by  making  proof  of  the  same 
'before  any  judge  or  justice  of  the  peace  within  this  State,"  (which  such 
official  is  authorized  to  receive,  record  and  certify ;)  "  and  the  oath  of  the 
"  individual  applying,  supported  by  the  evidence  of  another,  shall  be 
"  deemed  sufftcient  proof."  Lovitiana  Law  of  March  Ifi,  1618.  ^  1 ;  Bnl- 
l«rd  &  (hwr^t  Digest,  p.  286. 

Absence  on  business  of  the  State  or  of  the  United  States  does  not,  but  a 
voluntary  absence  from  the  State  for  two  years, or  acquisition  of  residence 
out  of  the  State,  does  forfeit  the  Louisiana  residence.    Td.,  %  8. 

A  rule  very  similar  to  the  one  stated  in  the  article  above,  was  suggested 
by  Mr.  Westlake,  and  approved  in  discussion.  See  TrmimcUoiis  of  Na- 
tional Amodation  for  PrortMUon  of  Social  Science,  1868,  p.  181. 

Preswnption  of  no  intention  to  change. 

300.  If  the  written  declaration  mentioned  in  the  last 
article  is  not  made,  an  intention  to  change  the  domicil 
is  preanmed  not  to  have  existed  until  the  contrary  is 
proved. 

Tlie  relative  force  of  different  facts  as  presumptive  evidence  of  inten- 
tion, is  specially  conwdered  in  WeetWce,  PHuate  Int.  Lair,  gg  48,  49 ; 
Taj/lor  on  ErMmee,  g  167,  (.ith  ed.) 

A  change  of  domicil  ia  a  country  where  the  person  is  a  foreigner,  is  not 
BO  easily  inferred  as  a  change  to  one  of  wliioh  he  is  a  member.     Lord  r. 
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rolviii.as  L'i>f  .To'mm'.CJi^mri'ry.-ATi:  4  Di-nrry-.'- R^p..  il^:  Whicker 
r.  Iliiine,  7  Ho'^e  of  Ltrd-i  Gnsen,  l.i!) ;  Mrtorhonse  s.  Lord,  10  Id..  386  ; 
CR)okcndeii  t.  Fuller,  1  L'cm  Timna,  JV.  8.,  73 ;  ilegeman  »,  Pos.  31  Bni- 
hovr-s  (New  YoM  Jiep..  493. 

Renertbifj  to  orlfflnal  doinicil. 

301.  It'  a  secondaiy'  doniicil  is  abandoned,  with  in- 
tent to  i-p-acqTiii-e  tlie  original  doinicil,'  and  the  person 
making  the  abandonment  dies  on  the  way  to  tlie  original 
domicil,  not  only  liis  domicil,  but  the  derivative  dom- 
ioils  dependent  on  his,'  are  changed  to  his  original 
domicil'  fi'om  the  time  of  the  abandonment. 

'  If  the  abaudojied  dimici!  is  tlie  original  domicil,  death  in  Uinere  does 
not  ehange  il.  GvBham  J'.  Puhlic  Admiiiistratur,  4  Brirdford'n  {Ne'p  York!) 
S'l-rrognte  Rep.,  127 ;  Upll  r.  Kenncdr,  r^nw  Rep.,  1  Scotch  A^edls,  331. 

'  If  tiie  secnndai7  domirll  is  ahandoiied  without  an  intent  to  acquire 
any  other  deteitniuati'  domicil,  no  change  is  produced.  Lyall  r.  Paton, 
85  La'"  Journal,  CTiinffry.  74fi,  750. 

It  was  held,  in  TTdny  r,  Udny,  Lnie  Rep.,  \  Hfoteh  AppenU,  441,  that  the 
original  domicil  reviveB  the  moment  a  necondary  domicil  is  abandoned, 
and  tliat  it  ia  of  no  importance  ivlirt her  the  intention  is  to  re-fti^iuire  the 
original  domicil,  or  another  tiecondary  domkil,  or  whether  there  is  no 
specific   iat.pntion  whatever  except  to  abandon  the  existing  secondary 

The  American  cases  certainly  do  not  attribute  any  such  adherent  power 
to  the  orlf^tial  domicil.  Story,  g  47 ;  Hogeman  «.  Fox,  31  Barho'ir'K  (Jfete 
York)  Hep.,  477,  478 ;  !  Amerknn  Lending  Gasei,  747,  (4th  ed.)  And  they 
are  supported  by  thu  authority  of  Sai:igny,{Gvtlvelc'g  8iitiga,y,%^5Q,-^.^^ 

See.  also,  BtHle«.r,  I„  p.  331  ;  TVi-s^toAc,  %  40. 

'  Allen  B.  ThonipHon,  1 1  Ihimphrey'g  (TeiiiieMee)  Sep.,  538. 

'  It  is  stated  to  have  been  doubted  whether  the  derivative  domicil  of  a 
child,  acquired  by  his  parents'  adopting  a  new  domicil  during  his  minority 
different  from  that  of  the  child's  birth,  shonld  be  considered  the  child's 
original  domicil,  in  such  n  case.  MeLriren's  Latr  of  WHU  and  S'M^emon, 
I.,  p.  «.  §  13. 

Official  or  romjndsory  chanffe  of  residefiwe. 

302.  A  change  of  reaidenee,  made  in  pursuance  of 
official  duty, '  or  made  upon  compulsion,' except  in  case 
of  personal  incax)acity,  provided  for  in  this  Chapter, 
does  not  change  the  domicil. 

But  any  person  having  capacity  to  change  his  dom- 
icil, who,  upon  t^ncJi  change  of  residence,  becomes  sub- 
,iect  to  the  Jiiiisdiction  of  the  coi'.ntry  in  which  he  re- 
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fsides,  may  acquire  a  domicil  by  residing  there,  witli 
the  intention  of  making  that  country  his  home. 

'  Weatlake,  Privaie  Int.  Lnw.^  44,  atnttis  tLe  fullowing  rules  in  vclVrciicn 
to  official  domicil : 

"  An  office  wliicli  requires  reeideuce,  confers  a  douiicil  in  flint  placp  in 
which  tlie  holder  is  bound  iji  reside."  Under  this  rnle,  lie  histances  aa 
ecclesiastical  cure,  and  a  person  in  the  East  India  service. 

"  But  ambasaadors  and  consuls  retain  the  domieil  of  the  countrv  which 
they  represent  or  serve."  It  is  well  aflttled,  however, that  chisuIb  may 
acquire  a  doinidl  for  many  pnrposea  in  the  plnc«  of  residence ;  and  the 
rule  stated  in  the  above  article,  allowing  all  officers  subject  to  the  local 
juiTBdiction  to  do  so,  is  suggested  as  enibndying  the  principle  that  ought 
to  control,  whatever  he  the  class  of  otHcere. 

It  was  lield,  in  Sharpe  -o.  Crispin,  88  Ltiin  Journal,  l,P)'«bate,)  17 ;  1  Eiiff. 
Law  Bcp.,  {Prohate  <6  Divorce,)  Bll,  that  themere  residence  in  a  foreign 
country  as  a  public  officer,  g^ves  rise  to  no  inference  of  a  domicil  in  that 
country ;  bnt,  (as  ivas  also  held,  in  Heath  e.  Samson,  14  Bentaa's  Mep.. 
441,)  if  one  already  there  domiciled  and  resident,  accept  an  ofiBce  in  the 
public  service  of  another  country,  he  does  not  thereby  destroy  his  domicil. 
The  acceptance  of  an  irrevocable  appointment  for  life,  and  a  change  of 
residence  accordingly,  sufficiently  proves  an  intent  to  change  the  domicil. 
4  Phmmore'g  Int.  Law,  %%  104,  105. 

'  Burton  s.  P^her,  1  MUieard,  188 ;  WeiU<ike,  %  53 ;  Boaeiix,  I.,  p.  330 ; 
Dviranton,  I.,  no.  878,  p.  803 ;  Gkameau  mr  Garre  Pr.,  387 ;  Hardy  v.  De 
l*on,  5  Teras  Sep.,  337 ;  Be  Dochease  d'Orleans,  1  Sibabu!/  S  Ti-intr/ini.')! 
Sep.,  353,  (Lunatic;)  Hepburn  b.  Skirving,  9  Weekly  Bep.,  764;  4  PhiUi- 
wore,  p.  137,  et  seq. 

An  exception,  where  the  prospect  of  return  is  excluded,  (e.  g.,  in  the 
case  of  banishment  for  life,)  is  contended  for  by  WfJitklJcc,  §  5ii,  and  Pldl 
Umore,  vol.  4, 1 191. 

Daranton,  Isupra,)  very  properly  restricts  the  exception  to  the  mu- 
nicipal dotnicil  of  the  party.  So  the  quasi  compulsion  arising  from  ill 
health  does  not  prevent  tlie  change.  Haekiiia  B.  Mathews,  8  De  Gex,  jSfrtcJT. 
(6  (?.,  13 ;  Hegeman  ».  Pox,  31  BarbonrS  {ma  Yeri:)  Bfp.,  483. 

Tlie  domicil  of  a  slave  m  tliat  of  his  master  while  the  slave  continues 
such  and  remMns  within  the  territorial  limits  of  a  nation  whose  laws 
recognize  the  condition  of  slavery.  PhUliauire'i  Lino  of  Domini,  cli.  7, 
g  4 ;  Merlin,  BSpertm-e  de  JaHapraiie/tce,  6,  p.  330 ;  Eeclavagc,  (5fli  ed,,) 
11,  p.  75 ;  (7  Opinioiia  of  U.  S-Attorneye-Qeneml,  p.  378 ;  [Cushing,  A.  W. ;]) 
2  HurA  on  M-eedom  and  Bmidagc,  p.  774.  Bnt  it  is  not  necessary  to 
make  any  provision  for  slavery. 

What  law  deterinines  change  of  domiciL 
303.  The  laws  tiien  in  force'  of  tlie  nation  within 
whose  teiiitory  a  person  taiies  up  his  residence,'  detei'- 
inine  the  age"  at  which  he  may  choose  a  domicil  therein. 
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tile  mental  cajiacity  requisite  therefor,'  and  wliat  consti- 
tutes fi'eedom''  and  good  faith. 

'  Altliousli  DO  authority  has  been  found  titr  this  application  of  the  rule 
against  the  retroaMive  effect  <if  imva,  tl»:re  se«tiis  to  be  no  reason  for 
makinjr  this  case  au  exeepf  ion  to  tliat  rule. 

-  The  esistiug  rules  would  perhajis  refer  this  question  to  the  law  of  the 
countrj-  where  the  fomiec  domicil  was,  (see  notes  helow;)  but  it  is  Bug- 
irestetl  hj  tliis  article  to  permit  eacli  nation  to  detenuine,  tlirougli  its  own 
laws,  who  have  capacity  to  acquire  a  domicil  within  its  territory.  It  Las 
been  lield,  that  one  wlio  has  abandoned  bis  residence,  and  departed  from 
the  State  with  intent  to  seek  a  domicil  elsewliere,  is  to  be  regarded  aa 
liaving  lost  hla  domicil  in  tlie  formpr  State,  for  the  purposes  of  taxation. 
Colton  V.  Inhabitants  o*  Long  Meadow,  l>4  Mntaac/nigetts  Rep.,  698. 

But  it  is  necessary,  for  iiur])oses  of  succession  and  some  others,  to  con- 
sider the  character  of  one  domicil  as  clinging  to  the  person  until  a  new 
one  has  been  acqnired ;  and  an  uniform  application  of  this  principle  to  all 
questions  seems  desirable. 

'  F-eUx,  Livre  I.,  Titre  1,  no.  ;!;i,  tome  1,  p.  81 ;  no.  38,  p.  57.  In  Hies- 
tand  ii.  Knns,  8  Blackford,  (Tiid.,)  Sio,  a  minor  domiciled  m  Ohio,  where 
the  age  of  majority  was  eiffhteen,  whs  held  to'have  capacity  to  acquire  a 
domiial  of  election  at  eighteen  in  Indiana,  wliere  the  age  of  majority  is 
twenty-one.  It  cannot  be  doubted,  "  tliat  under  those  systems  of  law 
"  which  recognize  the  distinction  of  pupilarity  and  m^ority,  a  minor  be- 
■'yond  the  age  of  pnpilarity  liaa  the  capacity  of  acquiring  a  domicil  for 
"  himfielf."  McLaren's  Late  of  W&k  mid  8vcceasioH,  %  13,  p.  6 ;  Amott  p. 
Groom,  Sfssiom(?«sf*,3nd  series,  vol.  IX.,p.  143,34Not.,1846;  &«jfeme,  I., 
7, 14 ;  Bdbm-tmji,  Pergonal  Sneeemon,,  p.  301 ;  Stephens  p.  McFarland,  8 
JmS.  Mguit^  Sep.,  444. 

It  lias  been  denied,  however,  that  the  law  of  bis  new  domicil  would  in- 
capacitate him  from  the  time  of  the  change.  Saidgny,  (Oidkrie's  Trans- 
lation.) p.  136 ;  PucMa  VorUmngen,  S,  §  113,  s.  251,  (Btb  ed.)  That  it 
would,  was  held  in  Hiestand  v.  Kuns,  (swprt!,)  following  Story,  Conflict  of 
Lawa,  §1  67,  89.  It  certainly  would  not,  if  bis  subsequent  removal  was 
to  his  original  domicil. 

*  A  person  incapable  in  other  reapects  may  still  have  capacity  to  change 
his  domicil.  Concord  «.  Rumney,  45  New  Hampsldre  Rep.,  438 ;  Holyoke 
11.  Haskins,  S  Piekering'i  {Maanacliitsetts)  Rep.,  36. 

'  An  interdicted  minor  cannot  change  his  domicil.  Fcdix,  I.,  p.  57,  no. 
38,  note  3.  (His  reference  to  Voet  ad  Pand.,  Lib.  5,  Tit.  1,  §  100,  is  not 
in  point.) 

It  was  held,  in  Sharpe  &  Sharpe  v.  Crispin,  Eng.  Law  Rep.,  Probate  & 
Divorce,  vol.  I.,  p.  611,  "  If  a  man  at  the  time  he  attains  his  majority  is  of 
unsound  mind,  and  remains  in  that  state  continuously  up  to  the  time  of 
his  death,  the  incapacity  of  minority  never  linving  been  followed  by  adult 
capacitj,wiH  continue  to  confer  upon  the  father  the  right  of  choice  in  the 
matter  of  domicil  for  his  son,  and  a  cliauge  of  domicil  by  the  father  wUI 
usually  produce  a  similar  cliaitge  of  domicil  as  regards  the  lunatic  son." 
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Natioiiality  not  affected. 

304.  A  change  of  domicil  docs  not  iiwt;s8:i  rily  elTi'cf 
a  change  of  national  character. 

Natural  allegiance  fises  flie  political  itutiis  of  an  iuJivkhial.  Hiid  tlu- 
law  of  tlie  domicil  detonniiies  liis  dtil  KtaU'".  By  Ijoiil  WK^Tisuiiv,  To 
suppose  that  for  a  change  of  domicil  ttere  must  be  a  oliauge  of  mituiwl 
allegiance,  ia  to  confound  the  political  and  tlie  dviJ  status,  and  to  desfrnj- 
the  distinction  between  pnltiti  and  domifUhm.  Udny  v.  Fduy,  Lair  Bep.. 
1  EotiM  of  Lords  Se.  Cos.,  441,  Hnldane  v.  Ecklord,  Law  -H?j)..  S  Eqtiiin 
Cos.,  631 ;  Whicker  v.  Hume,  IS  Bnirnu'a  Sep.,  401 ;  Staoley  v.  BemeK, 
3  Haggar^g  Ecel.  Sep.,  SIS,  447,  (reveraing  Curling  n.  Thornton,  3  Ad- 
dam^  Bep.,  d :)  35  Seavati'3  Rep..  332 ;  FJefc,  I.,  p.  58.  note  7 ;  127,  ii»tu ; 
133,  note  2 ;  McLaren's  Lais  ofWUln  "niX  Siice-e«^i<iii.\\.  11,  ^  31  ;  Wliitu 
n.  Brown,  1  WaUace,  Jr.'*  U.  S.  dreiiit  Ct.  B,p.,  -im. 

To  the  contrary,  Fc^ix,,  I.,  ;>.  58.  note  29 ;  M'livy.  citt-d  irflivifuii,  (llth 
ed.,)  p,  133 ;  Eeffter,  (3rd  ed..)  p.  109 ;  flc  Cjiasdevillp, 33  Law  .Toiirn..  Eicli.. 
306;  Attorney-General  c.  Blncker,  34  X.fir  Ju^/cd,,  £,'.ra.,5a. 


CHAPTER    XXUI. 

EFFECT  OF  CHANGE  OF  DOMICIL. 


Akticlk  305.  Change  n 

306.  Law  of  uew  domicil  applio*. 

Change  not  retroactive. 

305.  A  change  of  domicil  has  no  retmactii^e  t.'ftect. 

Voit  ad  Pandect..  Lib.  10,  Tit.  3,  §  3«. 

Either  on  the  domicil  of  the  person  liimsell',  or  on  the  derivative  dom- 
idls  dependent  on  his.  Allen  v.  Thompson,  11  Hmtipkrey's  (JVraiiessce) 
Rep.,  S38,  B39 ;  Bell  i>.  Kennedy,  Lmc  Sep..  1  S«iteh  Appeals,  331. 

Law  of  new  domicil  applies. 

306.  Upon  a  change  of  domicil,  tlie  law  of  the  new 
domicil  has  thenceforth'  the  like  effect  upon  t!ie  p:;rson 
acquiring  it  as  the  law  of  his  preceding  domicil  had 
theretofore  produced. 

''  Falix,  Droit  Intern,.  Prii>i,  1.,  no.  '28,  p.  GW,  and  iiut»  d, 
'  Slori/,  Conflict  of  Lams,  %  69. 
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TITLE      VIII. 

NATIONAL  JURISDICTION. 

Article  307.  "Jurisdiction"  defined. 
a08.  Territorial  jurisdiotioo. 
309.  Extra-territorial  jurisdiction. 
alO.  "  Law  of  place  "  defined. 
311.  Conflict  of  concurrent  jurisdiction. 
313.  Subjects  of  juriadiction. 
313.  Limits  of  exercise  as  to  foreigners. 
al4.  Foreign  milit-ary  and  naval  forces. 

"Jurisdiction"  defined. 

307.  The  jurisdiction  of  a  nation  is  its  authority  to 
gopern,  whether  by  legislative,  executive  or  judicial 
power.     It  is  either : 

1.  Territorial ;  or, 

2.  Exti-a-territorial. 
Territorial  jurisdiction. 

308.  The  territorial  jurisdi(rtion  of  a  nation  extenda 
over  all  the  places  within  its  geographical  limits,  as  de- 
fined by  Chapter  1\.,  on  Territory. 

Extra-territorial  jurisdiction. 

309.  The  extra-territorial  jurisdiction  of  a  nation, 
exclusive  or  concurrent,  extends  ovei'  the  following 


1.  All  the  land  or  water  included  within  the  lines  of 
its  fleets  or  armies,'  exclusive  in  respect  to  its  own  mem- 
bers, and  concurrent'  with  that  of  the  nation  owning 
the  territory,  in  respect  to  members  of  that  or  of  any 
other  nation ; 

2.  All  ships  bearing  its  national  character,  exclusive  ' 
except  in  the  ease  of  a  private'  ship  within  the  limits  of 
another  nation,  and  in  that  case,  concurrent  with  such 
nation : 
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H.  All  teiTitoiy  discovered  or  colonized  by  the  iui- 
tion,  as  provided  in  Title  II.,  on  Extha-Teukitouial 
Action,  to  the  extent  of  its  oerupatioii  thereof,  sis 
therein  defined  ; '  and, 

4.  AH  places  occupied  by  its  maiine  telegj-aplis, 
light-houses,  buoys,  and  other  structures  or  propei-ty, 
not  within  the  territory  of  any  other  nation,  for  tlie 
purposes  of  protecting  such  property  and  structure;^, 
and  redressing  injuries  thereto. 

'  1  PSt'ffiMnore'*  IvtemiMonal  Law,  215. 

'  Tliis  qualification  is  oT>viou8lj'iiecessary. 

=  As  to  public  ships,  the  jurisdiction  is  escUiEiv.  1  l'liiUi,ii"rt''^  hit. 
Law.  367 ;  The  SantiBsima  Trinidad,  7  WJieatoit^  XT.  8.  Si'pn--'^  ( '1.  Rip., 
283.  The  restriction  to  iMpa  of  vmr,  made  by  the  Iiuigiiage  iil  some  iia- 
tlioritieB,  it  does  not  seem  deaijable  fo  retwn.  Exceptions  in  the  case  of 
prize  ace  reserved,  to  be  treated  in  the  Book  on  Wab. 

'  In  this  article  a  ship  is  regarded  as  ft  place,  althoagli  vessels  nt  sea  are 
no  longer  eonadered  as  part  o(  the  territory  of  a  nation.  The  Hag-  pro- 
tects nothing  but  the  vessel,  and  only  designates  to  wliat  poiiion  i>l  the 
globe  she  belongs.  Jurisdiction  over  what  is  on  board  sliip  is  therefore 
extnuterritoriftl.  Johnson  c.  Twenty-one  Bales,  &c.,  2  Paine's  If.  8.  Ohxiiit 
Ct.  Rep.,  601 ;  S.  C,  6  Aniericm.  Law  JtmrtuU,  68. 

=  1  Phm.  Int.  Lmc.,  373 ;  The  Exchange  c.  McFaddou.  7  Vinndis  U.  >', 
Rep.,  116.     To  the  contrary,  Mahler  b.  Transportation  Co. 

'■'Law  of  place"  defined. 

310.  Ths  expression,  "law of  place,"  as  used  iti  this 
Code,  signifies  the  law  of  the  nation  or  State'  within 
whose  jurisdiction,"  ten-itorial  or  exti-a-territorial,  for 
the  time  being,  the  transaction  is  had,'  or  the  subject 
exists. 

'  A  question  may  arise  here  as  to  the  proper  rale  to  be  applied  on  a  qii«i- 
tion  on  which  the  local  and  the  national  or  federal  tribunals  are  at  va- 
riance, as  is  the  case  npon  some  subjects  of  commercial  law  in  the  Amer- 

'  The  definition  is  not  limited  to  the  exclusive  jnriadictioii,  a8  tliwe  is  a 
small  class  of  cases  in  which  the  j  urisdictions  are  concurrent,  yet  do  not 
conflict.     The  case  of  conflict  is  provided  for  by  the  nest  article. 

°  There  is  another  qualification  which,  according  to  some  authorities, 
should  be  added,  viz :  that  which  inaa  the  law  at  the  time  of  the  transac- 
tion- But  we  have  thought  that  the  effect  of  a  change  in  the  law  is  a 
municipal  and  not  an  international  question ;  and  this  article  leaves  the 
effect  of  a  change  of  the  law  of  place  to  be  determined  according  to 
that  law. 
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Oonjlict  of  concurrerd  jurisdicti'jn. 

311.  In  case  of  a  conflict  in  the  exercise  of  the  con- 
current .iurisdiction,  defined  in  article  309,  the  territo- 
rial jurisdiction  is  paramount  to  the  extra-territorial, 
except  where  otherwise  provided  in  this  Code. 

Persona  atUched  to  a  foreign  public  ship  do  not  by  landing  come  under 
the  territorial  jurisdiction.  Wheaion's  Elements  of  IntemtxHoMii  Law, 
V.  1,  pt.  3,  ch.  2 ;  OHolan,  Begks  Int.  et  IHpl.  de  la  Met,  v.  1,  195, 

cts  of  jurisdiction. 

The  jurisdiction  of  a  nation,  extends  to  the  fol- 
lowing subjects : 

1.  To  all  persons  and  things  in  the  places  subject  to 
its  jurisdiction,  territorial  or  extra-territorial,  except  as 
otherwise  provided  in  this  Code  ; 

2.  To  itr.i  own  property  in  other  places,  except  as 
otherwise  provided  in  this  Code  ; 

3.  To  all  its  own  members  and  their  property  in 
any  other  places,  in  the  cases  provided  in  this  Code,  and 
in  no  other ; 

4.  To  the  regulation  of  all  transactions  completed 
within  its  limits  between  living  persons  ;  and, 

5.  To  the  regulation  of  the  devolution,  at  death,  of 
all  the  movable  property  of  all  persons  domiciled 
therein  at  the  time  of  their  death. 

Limits  of  exercise  as  to  foreigners. 

313.  The  jurisdiction  of  a  nation,  so  far  as  it  affects 
foreigners  or  foreign  nations,  is  to  be  exercised  subject 
to  the  provisions  of  this  Code. 

Foreign  military  and  naval  forces. 

314.  In  the  case  of  military  or  naval  forces  of  one 
nation  occupying,  or  in  transit  through,  the  territory 
of  another  nation,  by  the  consent  of  the  latter,  the  ju- 
risdiction of  the  former  over  the  members  of  such  forces 
is  subject  to  the  conditions  of  the  consent. 

11 
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TITLE    IX. 

DUTIES    OF    A    NATION     TO    FOREIGNERS. 

Chaptbk  XXIV.  Personal  condition  of  foreignors. 
XXV.  Personal  riglita, 
SXVI,  Highta  of  property. 
XSVII,  Wrecks. 

This  title  is  restricted  to  tliose  rights  of  foreigners  which  ari 
by  the  Code  only  to  members  of  nations  uniting  in  it.  Tlie  b 
rights  and  obligations  which  are  applicable  to  all  nations  whatever,  and 
all  foreigners,  of  whatever  nationality,  are  among  the  subjects  treated 
under  Division  Second,  concerning  Private;  Intebnatiomal  Law. 


CHAPTER     XXIV. 

PERSONAL     CONDITION     OP    PORBIONERS. 

Article  315.  Who  are  foreigners. 

316.  Laws  of  a  nation  are  applicable  to  foreigners. 

317.  Duty  to  administer  justice. 

Who  are/oreig'iers. 

315.  The  national  cliaractor  of  persons  as  foreigners 
or  members  of  the  nation,  and  the  domicil  of  foreign- 
ers, are  defined  in  Titles  VI.  and  VII. 

Laws  of  a  nation  are  applicable  to  foreigners. 

316.  Except  as  is  herein  otherwise  expressly  pro- 
vided, foreigners,  while  within  the  places  subject  to 
the  jurisdiction  of  a  nation,  are,  equally  with  the  mem- 
bers of  the  nation,  subject  to  its  laws,  and  entitled  to 
the  protection  thereof,  tor  their  persons  and  their  prop- 
erty. 

Ferguaon,  on  Mamaye  and  Divorce,  57  ;  Reeding  u.  Smith,  3  Haggard'a 
Condalorn  Sep.,  pp.  371,  384-386,  per  Lord  Stowell  ;  1  Eent'a  Commen- 
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twi'iei,  36  ;  Woolsey's  Intel-national  Lawit^S  ;  BiwnUcMi,  Droit  IntemaMonal 

The  right  ol  resort  to  tte  trihunala  is  defined  by  the  Chapter  concern- 
ing Jedicial  Power  in  Civil  Casbb,  in  Part  VI.,  entitled  Adminibtra- 
TiOH  OF  Justice. 

Duty  to  adrniinister  justice. 

317.  It  is  the  duty  of  a  nation  to  adniinister  justice, 
where  foreigners  or  other  nations  are  concerned,  in  the 
cases  specified  in  Part  VI.,  entitled  Administeation 
OF  Justice. 


CHAPTER    XXY. 

I'EIISONAL    RIGHTS     OF    FOREIQNEKS, 


Section  I.  Rights  of  residence. 
II.  Of  occupation. 
III.  Of  religion. 


SECTION     I. 

RIGHTa  OF   RBSIDBNCB. 


Article  318.  Commercial  ii 

319.  Free  entry  of  foreigners. 

330.  Traffic  in  laborers. 

321.  Esclusion. 

333.  PassportB  and  safe  conducts. 

333.  Efffect  of  safe  conduct. 

334.  Effect  of  passport. 

335.  Passports  not  to  be  required, 

336.  Armed  expeditions. 

327.  Searches  and  seizures. 

328.  Unusual  burdens  not  to  l>e  imposed. 

329.  Removal. 

Commercial  intercourse. 

318.  No  nation  has  the  right  to  interdict,  absolutely, 
the  entrance  of  foreigners  into  its^  territory,  or  to  close 
the  country  to  general  commerce. 
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■     Bluntschli,  Droit  Intern.  Codifie,  §  381. 

The  original  doctrine  of  international  law  does  not  sustain  tliia  position, 
but  whatever  douhts  may  have  been  raised  on  the  point  are  now  practi- 
ctWj  settled  by  manjr  treaties  ot  friendship  and  commerc*  which  have 
established  among  Christian  nations  the  rale  stated  in  the  article. 

Free  entry  of  foreigners. 

319.  Members  of  any  nation,  with  their  families  and 
property,  may  freely  enter,  reside  and  become  domi- 
ciled in  any  other  nation,  subject  to  the  provisions  of 
this  Code,  and  of  special  compacts,  and  subject  to  the 
revenue,  sanitary,  police  and  other  laws  of  the  coun- 
try, so  fer  as  tiie  same  are  applicable  to  foreigners. 

This  is  according  to  the  rule  stated  by  Kent,  (1  Gommcnttmes,  35),  as 
the  one  which  is  now  generally  settled  in  commercial  treaties.  Vattd, 
{Lay!  of  Noiions,  Bk.  3,  ch.  8,  §g  100,  101,)  after  speaking  of  the  right  of 
the  lord  o(  the  territory  to  impose  conditions,  says :  but  in  Europe  the 
access  is  everywhere  free  tc  every  person  who  is  not  an  enemy  of  the 
State,  except  in  some  countries,  to  vagabonds  and  outcasts;  upon  the 
tacit  condition,  however,  of  obedience  to  the  laws. 

The  exceptions  of  paupers,  criminals,  enemies,  &c.,  are  provided  for  in 
Chapter  XVII.,  concerning  Asylum,  and  in  Boob  Second,  on  War. 

Traffic  in  laborers. 

320.  Engaging,  transporting,  or  employing  laborers 
taken  from  any  country  whatever,  and  bound  to  ser- 
vice, whether  for  a  fixed  term  or  otherwise,  excepting 
emigrants  removing  by  their  own  free  and  intelligent 
consent,  is  a  public  offense  ;  and  all  agreements  for  ser- 
vice entered  into  in  reference  to  such  traffic  are  void. 

Sugjrested  by  the  act  of  Congress  of  the  United  States.  Feb,  19, 1863, 
(13  U.  S.  8iaL  at  i.,340,)  to  prohibit  the  "  Coolie  trade,"  which  provides, 
that  no  citizen  of  the  United  States,  or  foreigner  coming  into  or  residing 
within  the  same,  shall,  for  himself,  or  for  any  other  person  whomsoever, 
either  as  master,  factor,  owner,  or  otherwise,  build,  eqnip,  load,  or  other- 
wise prepare,  or  send  to  sea,  or  navigate  any  ship,  for  the  purpose  of  pro- 
curing from  Clrina,  or  from  any  port  or  place  therein,  or  from  any  other 
port  or  place,  the  inhabitants  or  subjects  of  (Una,  known  as  "  Coolies," 
to  be  transported  to  any  foreign  country,  port  or  place  whatever,  to  be 
disposed  of,  or  sold,  or  transferred  for  any  tetrn  of  yeais,  or  for  any  time 
whatever,  as  servants  or  apprentices,  or  to  be  held  to  service  or  labor ;  or 
take  on  board  of  any  ship,  or  receive,  or  transport  any  sucJi  persons,  for 
tlie  purpose  of  so  disposing  of  them ;  or  knowingly  be  engaged  in  any- 
wise aiding  or  abetting  therein.     But  nothing  in  the  act  is  to  be  deemed 
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)  apply  to,  or  affect  any  free  and  voluntary  emigration  of 
any  Chinese  sutiject. 

Exclusion. 

321.  No  nation  can  expel  the  members  of  another 
nation  without  special  cause,  which  must  be  explained 
to  the  nation  the  members  of  which  are  expelled.' 

But  this  and  the  last  article  do  not  affect  the  right  of 
a  nation  to  punish  crime  by  transportation  or  banish- 
ment. ° 

'  This  is  the  rale  stated  by  EeffUr,  Dfoit  InternationM,  §  33,  cited  in 
WooUey,  Intern.  Law,  p.  94,  If  6. 

It  IB  proposed  as  a  more  reasonable  and  liberal  rale  than  that  laid  down 
by  PkUUmcre.  Intern.  Law,  vol.  I,,  p.  407. 

PMllimore  eays,  that  "  it  is  a  received  maxim  of  international  law  that 
the  government  of  a  State  may  prohibit  the  entrance  of  strangers  into 
the  country,  and  may  therefore  regulate  the  conditions  nnder  which  they 
shall  be  allowed  to  remain  in  it,  or  may  require  and  compel  their  depart- 
ure from  it."     Id.,  p.  333. 

Martens  says,  that  the  sovereign  has  a  right  to  forbid  foreigners  to  en- 
ter his  dominions,  without  espreas  permission  first  obtiuned,  even  if  such 
entry  be  not  prejudicial  to  the  State ;  but  no  European  power  now  refuses 
in  time  of  peace,  to  grant  permission  ;  nor  is  it  even  necessary  for  such 
subject  to  ask  permission.    Marten's  Law  of  Jfaiions,  Bk.  3,  oh.  3,  §  3. 

These  restrictive  rules,  however,  are  founded  upon  the  old  doctrine  that 
one  of  the  functions  of  government  was  to  suppress  the  free  movements 
of  populations,  and  that  the  subjects  of  a  State  had  no  right  to  leave  it 
without  the  assent  of  the  government.  See  Marten's  Law  of  Natidiia, 
Bk.  3,  ch.  3,  §  6. 

Those  rules  are  not  in  harmony  with  the  objects  of  international  law, 
as  now  established. 

From  Vatlel'a  reasoning  it  should  seem  that  a  nation  is  authorised,  and 
indeed  bound  to  open  its  doors,  and  give  protection  to  all  strangers  who 
come  to  it,  except  those  who,  by  the  quality  and  frequency  of  their  cHmes, 
are  entitled  to  a  home  nowhere,  but  who,  being  enemies  of  the  w?iole  human 
family,  are  subject  to  punishment  wherever  they  go.  1  Opinions  of  U.  8. 
Attorneys-General,  SI 4. 

Subject  to  the  restrictions  rendered  necessary  by  criminal  Justice,  "  the 
right  of  protecting  all  who  may  come  within  the  bounds  of  an  independ- 
ent community,  has  been  always  held  one  of  the  most  valuable  preroga- 
tives of  sovereignty,  and  any  invasion  of  it  has  ever  been  strenuously 
contested."  Ward's  Lain  of  Nations,  vol.  3,  p.  319. 

And  the  object  of  protection  seems  sufficiently  attained  by  allowing  the 
exclusion  upon  definite  reasons  assigned,  as  In  the  foregoing  article. 

'This  qualification  is  suggested  by  the  treaty  of  friendship, &c.,  be- 
tween France  and  San  Salvador,  Jan.  S,  1858,  7  De^Glercq,  363. 
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The  treaty  of  friendship,  commerce  and  navigation  between  Prance  and 
Peru,  March  9,  1801,  Art.  III.,  (8  Be,  Clercq,  393,)  piovides,  that  the  mem- 
bers of  one  nation  cannot  be  arrested  nor  espelled  from  tho  other  country, 
nor  transported  from  one  place  to  another  within  it,  without  aufftcient 
reaacm,  nor  without  the  observance  of  the  legal  formalities  and  require- 
ments ;  also,  that  the  causes  that  rsnder  necessary  such  measures,  and  the 
documents  whiclt  establish  them,  should  be  at  a  proper  day  communi- 
cated to  the  diplomatic  or  consular  agents  of  their  nation  respectively ; 
and  in  all  cases,  sufficient  time  should  be  accorded  to  persona  concerned 
to  present  their  defense,  and  to  take,  with  the  diplomatic  or  consular 
agents,  the  necessary  measures  for  the  protection  of  their  property,  and 
tlie  property  of  others  in  their  possession.  Thrae  provisions,  however, 
are  not  to  hinder  the  execution  of  j  udgment  according  to  the  laws  of  the 
country. 

To  somewhat  similar  effect  are  the  treaties  of  friendship,  commerce  and 
navigation  between  France  and 

Honduras,        Feb.  22, 1856,  Art.  IV„  7  De  Clercq,  10. 

San  Salvador,  Jan.    2,  1858,     "      V„  7  Id.,  363. 

Passports  and  safe-conducts. 

322.  A  nation  may,  in  its  discretion,  give  passports 
to  any  of  its  members,'  and  safe-conducts  to  any  per- 
sons whomsoever. 

Safe-conducts  may  be  issued  by  tbe  executive  gov- 
ernment of  the  nation.  Passports  may  be  issued  by 
the  executive  government  at  home,  or  by  its  authorized 
public  agents  abroad,"  as  provided  in  articles  133  and 
173. 

'  Sana  says,  that  perhaps  a  passport  might  he  issued  to  a  person  In  the 
employ  of  the  government,  though  not  a  member  of  the  nation ;  but  it  is 
suggested  that  that  should  not  be  allowed. 

By  the  United  States  Consular  Segulaiimis,  K  103,  persons  who  have 
merely  declared  their  intention  to  become  citizens  are  not  citizens  of  the 
United  States,  within  the  meaning  of  the  lawgiving  to  consuls  power  to 
issue  passports";  for  such  declaration  has  not  the  effect  of  naturalization. 

'  The  issue  in  time  of  war  is  further  provided  for  in  Book  Second,  on 
War. 


of  safe-conduct. 
323.  A  safe-conduct  must  be  evei-ywhere  respected 
as  a  protection  to  the  person  to  whom  it  is  issued,  ex- 
cept from  liability  to  punishment  for  crime  committed 

after  its  issue. 
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t  of  passport. 

324.  A  passport  is  a  certificate  that  the  holder  is  a, 
member  of  the  nation  by  which  it  is  given. 

It  must,  until  revoked,  be  taken  in  every  other  na- 
tion as  conclusive  evidence  of  such  membership,  sub- 
ject to  the  local  regulations  for  verification ;  and  also 
subject,  in  the  administration  of  justice  in  civil  cases, 
to  the  rules  of  evidence  applicable  in  the  tribunals. 

See  a  somewhat  different  provision  as  to  effect  of  pasBports  of  sliips,  in 
Article  270. 

The  United  States  have  treaties  with  several  Powers  regulating  the 
rights  of  naturalized  citizens  of  tlie  United  States,  on  tlieir  return  to  their 
nativfi  lands.  The  protection  wliich  the  passport  gives  is  regulated  in  each 
snoh  case  by  the  terms  of  the  treaty.  Copies  of  these  several  treaties  are 
given  in  Appendix  No  2,  of  JT.  8.  Conauiar  Regulations,  1870. 

CertifiLate*!  of  citizenship  have  heretofore  been  issued  by  diplomatic 
and  consular  agents  ot  the  United  States  to  persons  residing  in  foreign 
lands  snd  claiming  to  be  American  citizens.  But  tlie  issue  ot  sucli  cer- 
tificates except  in  Ihe  form  of  passports,  ia  now  expressly  prohibited. 
U.S.  Cong   Btg    f  109 

Passportt  not  to  he  required. 

325.  No  nation,  unless  engaged  in  war,  shall  require 
passports  from  members  of  the  other  nations. 

This  rule,  already  practicall.y  adopted  by  several  nations,  is  proposed  as 
a  reasonable  and  convenient  one  for  all  the  nations  uniting  in  the  Code. 
Some  of  the  treaties,  however,  sanction  the  requirement  of  passports ;  ioc 
instance,  that  of  the  United  States  with  the  Swiss  Confederation,  Nov.  35, 
1850.  Art,  IV.,  11  U.  8.  Stat,  ai  L.,  589. 

During  the  Franco-Prussian  war  of  1870,  France  required  passports  duly 
certified  by  the  French  autliorities,  from  all  persons  landing  in  France, 
without  respect  to  age,  sex,  or  nationality.  Thc«e  aot  tUus  provided 
were  liable  (o  be  tamed  back  or  detained. 

Armed  expeditions. 

326.  The  liberty  of  entry  into  a  nation  extends  only 
to  individuals  and  peaceful  companies.  Armed  for- 
eigners are  not -entitled  to  admission  into  the  terri- 
tory of  a  nation,  without  express  permission  first  ob- 
tained. 

Marte?i's  Lam  of  Nations,  Bk.  3.  cli.  3,  §  2  ;  BluntscMi,  Droit  Intern. 
CodiJH,  §  383. 
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Searches  and  seizures. 

327.  The  right  of  foreigners  to  br  secure  in  their  per- 
sons, houses,  papers,  and  effects  against  unreasonable 
searches  and  seizures,  mast  not  be  violated,  and  dom- 
iciliary visits  cannot  be  made  in  respect  to  them,  with- 
out legal  warrant. 

This  provision  is  from  the  treaty  between  Great  Britain  and 
ColomM..  ret.  16, 1866,  Art.  XVIII.,  j  ^"[.'JxH?,  (S?'"'    "'°'' 
Ilaly,  Aug.   6,1863,    -      XVII,,  j  ^~''2j;TTf(35'Jf' "'   '""*' 

Constitution  oi  the  United  States,  4tli  Amendment. 

Treaty  between  the  United  States  and 
Hayti,  Nov.  S,  1864,  Art.  VIII.,  13  U.  8.  8tat.  at  L.,  711. 

The  latter  providea,  that  "  there  shall  be  no  esamination  or  inspection 
of  the  books,  papers,  or  accoucta  of  the  citizens  of  either  country  resid- 
ing within  the  jurisdiction  of  the  other,  without  the  legal  order  of  a  com- 
petent tribunal  or  judge." 

The  treaty  between  the  United  States  and  Peru,  July  36, 1851,  Art.  XI5., 
(10  U.  8.  8tat.  at  L.,  934,)  provides,  that  citizens  of  one  nation  within 
the  other  shall  not  be  liable  to  imprisonment  without  formal  commitment 
under  a  warrant  signed  by  a  legal  authority,  except  in  cases  flagranHa 
delicti,  and  shall  in  all  cases  be  brought  up  for  examination  wltbia  twenty- 
four  Jiours  after  arrest,  and  if  not  so  examined  shall  be  discharged. 

Unusual  burdens  not  to  be  imposed. 

328.  No  other  or  more  burdensome  conditions  can 
be  imposed  on  foreigners,  or  on  their  enjoyment  of  the 
rights  mentioned  in  this  Code,  than  on  the  members  of 
the  nation  where  they  reside. 

But  this  provision  does  not  extend  to  the  exercise  of 
political  rights,  nor  to  a  participation  in  the  property 
of  communities,  corporations,  or  institutions  of  wliich 
such  foreigners  shall  not  have  become  members  or  co- 
proprietors. 

This  provision  is  from  tiie  treaty  between  the  United  States  and  the 
SwissConfederation,  Not.  35,1850,  Art.  I.,  11  U.  8..Stot.at  L.,!>88.  Many 
other  treaties  contain  a  provision  to  the  same  (reneral  effect.  A  clause 
securing  equality  of  taxes  and  imposts  is  conbiined  in  most  of  the  other 
treaties  of  the  United  States;  but  that  subject  is  more  specifically  regu- 
lated by  Chapter  XXX.,  entitled  Taxation. 

The  uniformity  of  charges  upon  vessels  is  more  specifically  treated  in 
theTitleonlMPOBTB,  inPart  in.,  entitled  Uniform  Reol'l.atioks  fok 
Mutual  Convenience. 
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The  treatj  between  France  and  Switzoilaud,  concerning  the  eBtablisli- 
ment  of  members  of  eitlier  nation  witliin  t'le  otlier  nation,  Jane  30, 1884, 
(9  De  Glercq,  91,)  subsequently  estended  tii  t'.ie  French  colonies,  (9  Id.,  373,) 
provides,  that  Frenchmen,  without  distinction  of  faith,  shall  be  received 
and  treated  in  each  csBton  of  Switnetland  in  the  same  manner  as  shall  be 
those  of  Christian  faith  who  come  from  the  other  cantons  of  Switzerland, 
and  shall  not  be  subjected  to  any  other  burdens  than  are  such  members 
of  other  cantons,  and  declares  the  rule  for  the  Swiss  in  France  to  be 
reciprocal. 

Removal. 

329.  Foreigners  have  tlie  right  at  all  times  freely  to 
quit  the  territory. 

BlunticMi,  Droit  Intern.  Oodif^,  §  3fl3. 

Eemoval  in  case  of  war  is  provided  for  in  Book  Second,  on  War. 


SECTION     II. 


Articib  330.  Commercial  occupations. 
331,  Vocations  generally. 

Commercial  occupations. 

330,  Members  of  any  nation  are  at  liberty,  subject  to 
the  provisions  of  this  Code,  freely  to  come  with  their 
ships  and  other  property  to  all  resorts  of  commerce  in 
the  territory  of  the  other  nations  ;  to  acquire  real  and 
personal  property  for  any  lawful  occupation  ;  to  man- 
age their  own  affairs  themselves  or  by  such  agencies  as 
they  please  ;  and  to  carry  on  trade  lawfully  in  the 
country. 

This  article  is  suggested  by  the  following  treaties,  by  which  its  sub- 
stance is  to  a  greater  or  less  degree  already  adopted  between  the  nations 
specified. 

Treaty  between  Great  Britain  and 


Salvador,  Oct.  34,  1 
Nicaragua,  Feb.  11,1 
Mexico,  Feb.  36,1 
Colombia,  Feb.  16,1: 
Italy,  Aug.   0,1. 

Belgium,     July  33, 1 


i.  Accounts  <e  Papers,  1863.  vol.  LXXV.,  (47.) 

0,  Id.,  1800,  vol.  LXVIII.,  (30.) 

6, 3  EerteU,  251. 

5,  Accmnts  &  Papers,  1867,  vol.  LXXIV.,  (36.) 

5,  Id.,  1804,  vol.  LXVI.,  (35.) 

3,  Id.,  1803,  vol.  LXXIII,  (45.) 
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And  see  Treaty  between  Great  Britain  nnfl 

Prussia,  August  16,  18C5,  Accounts  S  Papers,  1860,  vol.  LSSVI.,  ( 
Treaty  between  the  United  States  and 


?•) 


Dominican  Republii 
Guatemala, 
San  Salvador, 
Argentine    Confed- 
eration, 
Nicaragua, 
Honduras, 
Hayti, 
Bolivia, 
Venezuela, 
Swiaa  C'on federation,  Nov.  35,  1 


Feb.     8,  1867,  Art.  III..  VI.,  15  U.S.Stat.atLM. 
March  3, 1849,  ■■III.,IV.,XI.,10  Id.,  874. 
Jan.      2,  1850,  '■     III.,  iv!,  10  Id.,  891. 

1,1006,1008. 


[  Juiy  37,  1853,  "     II.,  VIII.,  10  L 
June  31,  1867,  Art.  II..  15  Id.,  1( 


July  4, 1864, " 
Nov.  3,  1864,  " 
May  13,1858," 
Aug.  37, 1860, 


,171. 


Hanover, 
New  Granada, 
Mecklenburg 

Sehwerin, 
Hawaiiao  Islands, 


Oct.  1, 1855, 
Dec.  13,1836, 
July  10, 1851,  - 
July  36,  1851, 
June  10,  1849, 
Dec.  13.  1846,  " 
\  Dec.    B,  1847,  " 


II.,  13  Id.,  700. 
VI.,  13  Id.,  713. 
III.,  13  Id.,  1005. 

13  Id..  1144-1147. 
I.,  II  Id..  588. 
11  J.i„  043-647. 
11  Id.,  709, 710. 
II.,  10  Id.,  917. 
10  Id.,  936-030. 
9  Id.,  864. 
Ill,,    9  Id.,  883. 
X„   9  Id.,  918. 


M),  1849,  Art.  VIII,,  IX.,  9  U.,  979. 
Treaty  between  France  and 
Austria,  Dec.     11, 1866, 9  De  Glercq,  646. 

Netlierlands,  July  7, 1865,  9  J(i„  337. 
Nicaragua,  April  11, 1859,  7  Id.,  586, 
Russia,  June   14, 1857,  7  Id.,  378. 

San  Salvador.  Jan.      3, 1858,  7  Jd.,  363. 
Honduras,         Feb.    S3,  1856,  7  Id.,  10. 
And  see  5  De  Glercq,  603. 

Citizens  and  foreigners  are  alao  placed  on  an  equality  in  respec 
property  and  business,  by  the  following  ; 
Treaty  ot  commerce  and  navigation  between  France  and 
The  Free  Cities  of  Lu- 1 

and  y  Marcli  4, 1865,  Art.  I.,  9  Be  Clercq,  187. 


Hambur 
The  Grand  Duchy  of] 
Mecklenb  urg-Sch  we- 
rin,  (Bitended  to  I 
the)  Grand  Duchy  of  f 
Meotlenburg  Stre  - 
litz,  J 


9,1865,  Art.  l.,9  7d„  395. 


Treaty  of  commerce  between  France  and 

Austria,  11  December,  1866,  9  De  Clerog,  646. 
These  references  might  bo  extended  by  enumerating  earlier  treatie 
but  enough  are  given  to  show  the  virtual  abandonment  of  the  old  prii 
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ciple  of  the  disabilil.ies  of  aliens.     Many  of  the  treaties  siniply  Biithorizf! 
hiring. 

Vocations  generally. 

331.  Members  of  any  nation  have  the  same  rights  of 
following  any  vocation  in  any  of  the  others,  as  the 
members  of  the  latter.  But  this  provision  does  not  ex- 
tend to  officers  and  official  trusts  ;  and  is  subject,  also, 
to  the  right  of  the  State  to  determine  by  law  what 
persons  may  engage  in  particular  occupations  with- 
in it. 

The  treaties  referred  to  under  Article  339  do  not  generally  extend  the 
Btipnlations  for  rights  of  occupation  to  other  vocations  than  those  of 
commerce.  The  Treaty  between  the  United  States  and  the  Swiss  Confed- 
wation,  however,  extends  it  to  all  professions.  See,  also.  Treaty  between 
France  and  Peru,  March  9, 1861,  Art.  II.,  8  Be  Glercq.  103. 

By  the  Treaty  between  the  United  States  and  The  Two  Sicilies,  Oct.  1, 
1855,(11  r/'.S.  S(a(.(i(i;.,639,  Art.  VI.,>it  is  provided  that  the  reciprocity 
established  shall  not  extend  to  premiums  which  either  nation  may  grant 
to  their  own  citizens  or  subjects  to  encourage  the  building  of  ships  to  sail 
under  their  own  flag. 

For  a  presentation  of  the  existing  rules  in  England,  France,  and  several 
other  countries,  as  to  the  disabilities  of  aliens,  and  a  history  of  the  relaxa- 
tion of  these  restrictions,  see  Alexander  Coeld>v/m  on  Nationality,  ch.  5. 


SECTION     III, 


Abticlk  333.  Freedom  of 

Freedom  of  conscience. 

332.  Foreigners  cannot  be  molested,  prejudiced, 
or  questioned,  for  their  religious  belief,  or  prac- 
tice in  worship,  or  be  compelled  to  conform  to  the 
religious  worship  of  others  ;  but  they  miist  not  show 
disrespect  towards  the  religion,  laws,  and  established 
customs  of  the  nation  in  which  they  may  be,  and  must 
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not  indulge  in  practices  inconsistent  with  the  good 
order  and  safety  of  the  State. 

This  is  the  American  doctrine,  and  ia  aubmitted  as  the  true  rule  upon 
this  subject,  and  the  one  towards  which  all  nations  are  steadily  tending. 
It  is  already  embodied  substantially  ia  tlie  treaty  provisions  of  niiiny  na- 
tions of  various  religious  character. 

Treaty  between  the  United  States  and 


San  Salvador. 

Jan.     3,  1850.  Art 

.  XIV. 

,10  JT.S.Slai.atX,.. 

Guatemala, 

Mar.    3,1840,    " 

xm. 

.  10  Id..  878. 

Paraguay, 

Feb.    4,1859,    " 

XIV., 

,  13  Id.,  1098. 

Nicaragua. 

June  21, 1867,    " 

XII., 

15  Id.,  67. 

Hayti, 

Nov.   3,  1864,     " 

VIII., 

,  13  Id..  7X4, 

Venezuela, 

Aug.37,  1860,    " 

IV., 

.  13  Id.,  1145. 

Honduras, 

July    4,1864,    ■■ 

sir, 

,  13  Id.,  706. 

Bolivia, 

May  13, 1858,    " 

XIV., 

13  Id.,  1011. 

Japan. 

July  29, 1858,    " 

VIII. 

,  13  Id..  1058. 

CoBta  Rica, 

July  10,1851,    " 

XII., 

,  10  Id.,  933. 

Peru, 

July  36, 1851,    " 

XX., 

,  10Jd;.,935, 

federation. 

[  July  37, 1853,    " 

XIII., 

,  10  Id.,  1011, 

New  Granada, 

Dec.   13,  1840,    ■• 

XIV., 

,    S  Id..  887. 

Hawaiian  Islands,  Dec.  20,  1840,    " 

XI. 

,    9/rf.,981. 

The  treaty  with  Paraguay  restricts  the  right  of  worship,  by  protecting 
aliens  in  the  proper  exercise  of  their  religion  in  private,  in  their  own 
dwellings,  or  in  the  dwellings  or  of&ces  of  consuls  or  vicejwnsuls  of  the 
United  States. 

The  treaty  with  the  Argentine  Confederation,  July  37,  1853,  (10  O". 
S.  Stat,  at  L..  1011,  Art.  XIII..)  adds;  or  in  their  own  churches  or 
chapels,  wliieh  they  shall  be  at  liberty  to  build  and  maintain,  in  conve 
nient  situations,  to  be  approved  by  the  local  government. 

The  extent  of  the  rule  established  by  the  comity  of  nations,  as  it  was 
staled  by  jfWss.  (1  Intern.  Law,  309,  §  304,)  is  this  i 

"  A  foreign  public  minister  is  entitled  to  the  free  exercise  of  hia  re- 
ligion, within  his  house,  for  himself  and  his  countrymen,  subject  to  the 
right  of  the  sovereign  of  the  country  to  forbid  acta  which  make  it  an  ob- 
ject of  public  notice." 

But  doubtleas  the  existing  rule  is  more  liberal,  and  might  be  justly 
stated  thus : 

"  Foreigners  are  at  liberty  to  adopt  any  religion,  and  to  practice  the 
rites  and  observe  the  ceremonies  thereof,  oscept  so  far  as  such  religion,  or 
its  rites  or  ceremonies  are  prohibited  by  the  positive  law  of  the  nation 
in  which  they  are,"j 

This  rule  is  recognized  by  the  following  treaties  : 
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Treaty  betweeo  Great  Britain  and 
Colombia,  Feb.  16,  1866,  Art. 
Madagascar,  June  37,  186.1.  " 
San  Salvador,  Ott.   34,1863, 


III.. 


vol.  LXSV.,  (47.) 

„.  ™  V.   n  -iQor,  \  Accounts  and  Pavers,  16&0, 

Nicaragua,      Feb.  11,1860,  j      ,oi.  lXVIII.,  (30.) 

See  the  French  treaties,  cited  under  the  nest  article. 

333.  Foreigners  may  be  buried  in  the  country  in 
which  they  die,  either  in  the  ordinary  cemeteries,  or  in 
burial  places  of  their  own  ;  and  such  burial  places  for- 
eigners are  at  liberty,  without  distinction  on  account  of 
religion,  race  or  nationality,  to  establish  and  maintain, 
in  situations  approved  by  the  local  government. 
<  Funerals,  sepulchres  of  the  dead,  and  ceremonies  of 
exhumation,"  shall  not  be  molested  or  disturbed. 


This  provision  i 

in  Bubatance 

from  the  t 

reaties  betw 

States  Olid 

Nicaragua, 

June  31, 1867 

.Art.   XII 

A^V.S.Sta 

Honduras, 

July   4,1864 

"     XII 

13  Id.,  706. 

Hajti, 

Nov.   3,  1864 

■    VIII 

IS  Id.,  714. 

Bolivia, 

May  13, 1858 

"    XIV 

13  Id.,  1011 

Venezuela, 

Aug.  37,  1860 

"      IV 

12  Id.,  1145 

Paraguay, 

Feb.    4,1859 

"    XIV 

iaJ3.,  1098 

Guatemala, 

Mar.    3,1849 

■'    SHI. 

10 /d..  878. 

Saa  Salvador, 

Jan.     2, 1850 

"    XIV. 

10  M,  893- 

Costarica, 

July  10. 1851 

"     XII. 

10  Id.,  833. 

Peru, 

July  36, 1851 

"     XX. 

10  Id.,  fi35. 

Argentine  Con- 
federation, 

[  July  37, 1853 

"  xni. 

10  Id.,  1011. 

New  Granada, 

Dec.  la,  1848 

"    SIV 

9  Id.,  887. 

And  the  treaties  between  Great  Britain  and  Colombia,  Salvador  and 
Nicaragua,  referred  to  at  the  end  of  note  to  the  preceding  article. 

Some  of  the  treaties  of  France  contain  similar  provisions.     See  that 
with 

Peru,  March  9,  1861,  8  Be  Clercg,  193. 

Nicaragua,  April   0,  1859,  7  Id.,  586. 
'  Treaty  between  France  and 

New  Grajiada,  May  15.  1850,  Art.  VII.,  7  De  Olercg,  103. 
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CHAPTER    XXVI. 

RIGHTS  OF  PROPERTY. 

Article  384.  Foreigners  enabled  to  enjoy  property. 

335.  Foreigners  enabled  to  transmit  property. 

336.  Bight  to  remove  property. 
83T.  Absence  of  heirs. 

338.  Death  of  persona  who  are  foreigners,  or 

not  domiciled. 

339.  Consnl  may  send  home  assets  of  sea- 

340.  Consul  entitled  to  administer, 

341.  Security  not  required. 

343,  Local  authorities  to  administer  in  ab- 
sence of  consul  and  all  other  author- 
ized persons. 

343.  Notice  to  be  given  of  successions  in  which 

foreigners  are  interested, 

344,  Secretary  of  legation  to  act,  if  there  be 


ForeigTiers  enabled  to  enjoy  property. 

334.  Subject  to  the  right  of  eminent  domain,  de- 
fined by  article  50,  a  foreigner,  equally  with  a  mem- 
ber of  the  nation,  may  take,  hold,  transfer,  and  other- 
wise dispose  of  property,  movable  or  immovable. 

This  and  the  nest  article  are  from  the  Oi'ml  Code,  Reported  for  Nei» 
York. 

nbctweenFranceand  Austria,  for  the  regulation  of  succeB- 
!r  11, 1866,  (9  -De  Gl^cq,  p,  675,}  provides,  that  the  members 
of  either  nation  may  g^ve  and  receive  by  will,  legacy,  gift  or  otherwise,  or 
by  succession  from  intestates,  property  situated  in  the  other  country,  in 
the  same  manner  as  the  members  of  the  nation,  and  shall  not  be  charged 
with  heavier  rates  of  succession  or  transfer  than  those  which  are  imposed, 
under  like  circumstances,  upon  the  members  of  the  nation,  and  that  tliey 
may  have  their  wills  drawn  up  by  the  consuls  of  their  nation. 

The  same  rule  as  to  succession  is,  in  substance,  embodied  in  many 
treaties,  though  in  some  as  to  personalty  only. 


db,Googlc 


INTER^'ATIONAL   CODE.  175 

See  the  treaty  between  France  and 

Peru,  Mar.  9, 1361,  8  De  Ulereq,  193. 

Nicaragua,  Apr.  11, 1859,  Art.  VI.,  7  Id..  S86. 

San  Salvador,         Jan.    2, 1868,    '■  VIII.,  7  Id.,  S62. 

New  Granada,        May        1856,    "   VUI.,  7  Id.,  102. 

Sandwicli  Islands,  Oct.  S9,  1857,    "      VI.,  7  Id.,  333. 
Treaty  betweon  tlie  United  States  and 

Sweden,  April  3, 1783,  Art.  VI.,   8  U.  S.  Stat,  at  L.,  64. 

San  Salvador,       Jan.    3,1850,    "    XII.,  10 /d,  893. 

^'^™''"^  ^°^'  \  July  37, 1853,   "     IX.,  10  Id..  1009. 
federation,      j        ^      ■         ■ 

NewGxanada,      Dec.13,1846,    "    XII.,   9Jii.,886. 

The  treaty  between  the  United  States  and  The  Two  Sicilies.  Oct.  1, 1855, 
Art.VII.,  (11  U.  S.  Stat,  at  L.,  639,)  provides,  that  aa  to  any  member  of  either 
nation  dying  within  the  jurisdiction  o(  the  other,  his  heirs,  being  citizens 
or  subjects  of  the  other,  shall  succeed  as  to  the  personalty,  and  either  to 
the  real  estate,  or  to  the  proceeds  thereof,  whether  by  testament,  or  ab 
inteatato. 

And  other  American  treatiea,  recognizing  the  disability  as  to  real  prop- 
erty, eeem  to  secure  the  right  to  sell  and  take  the  proceeds. 

Many  other  treaties,  which  do  not  authorize  aliens  to  inherit  real  prop- 
erty, provide  that  where  the  alien  is,  by  the  local  law,  incapable  of  suc- 
ceeding to  an   inheritance,  he  may  have  a  reasonable  time  to  sell  the 

Treaty  between  the  .United  States  and 

Hanover,    June   10,  1846,ATt,     X.,QU.S.8lat.al  Z.,SU. 

Portugal,    Aug,  36,1840,   "  XII.,  8 /d.,  560. 

Russia,        Dec,         1833,    ■'      X..8Id.,4U. 
Others  give  the  longest  time  therefor  allowed  by  the  local  law. 
Treaty  between  the  United  States  and 

Nicaragua,  June 21, 1867,  Art.  VIII.,  15  U.  S. Stat,  at  L..  (Tr.,)  59. 

^"^'^^^^-JFeb.    8,1867,   "       V.,15  a,(2V.,)167. 

Bolivia,'  May  13,1858,    "     XII.,  13  J3.,  1010. 

Venezuela,  Aug.  27, 1860,   "        V.,I3  Jd.,  1146. 

The  Swiss  Con- Ijj^^gg^ggO    .,        v.,11  J<J.,  590. 
federation,      ) 
Convention  between  the  United  States  and 

Brunswict  and  Lunoburg,  Aug.  31, 1854,  Art.  II.,  li  U.S.  SUtt.  at  L.,  601. 
Three  years  is  given  by  the  treaty  between  France  and 

Honduras,  Feb.  33, 1856,  7  De  Ckrcq.  10. 
And  between  the  United  States  and 

Guatemala,  Mar.   3, 1849,  Art.    n.,10  (/■.S.5'(a{.o(i;.,874. 

Peru,  JulySe,  1851,    "    XV.,  10  7S.,933. 

Ecuador,     June  13,1839,    "    Xli.,   3/(i.,635. 
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Two  years  ia  given  by  the  treaty  between  the  United  States  and 
Hesse  Casael,  Mar.  26, 1844,  Art.  II.,  9  U.  8.  Stat,  at  L.,  818, 
Ravaria,  Jan.  21.1845,    "     n.,9/(i.,837. 

Sftiony,  May  14,1844,    "     II.,  9  Jd.,  830. 

Nassau,  May  27, 1846,    "     II.,  9  iS.,  850. 

Independent  of  such  treaties,  the  present  rule  is  that  if,  by  the  taw  of 
the  si(iM  of  any  immovables,  aay  person  has  a  capacity  or  incapacity,  as 
from  alienage,  to  take  immovables,  such  capacity  or  incapacity  will  every- 
where aflfect  such  person  as  to  those  immovables.  Story,  g  430.  And  the 
American  authorities  generally  extend  the  same  rule  to  disabilities  from 
any  cause.  This  is  opposed  by  some  jurists.  See  the  Titles  concerning 
the  Condition  of  Peksons  and  Pkofekty, 

The  existing  disabilities  of  aliens  are  discussed  in  the  pamphlet  by  Sir 
A.  CocMmrn,  on  Nationality,  before  referred  to. 

The  desirableness  of  removing  these  disabilities,  in  respect  to  the  tenure 
of  real  property,  was  distinctly  recognized  by  the  United  States,  in  the 
treaty  with  France,  Feb.  33, 1853,  Art.  VII.,10  U.  8.  Stat,  at  L.,  996, 

The  rule  proposed  removes  the  disabilities  of  aliens,  in  respect  to 
property,  only  as  between  the  nations  uniting  in  the  Code,  and  their 
members. 

It  has  been  well  observed, that  the  dangers  arising  from  allowing  alifflis 
to  hold  land,  are  nut  greater  than  those  arising  from  allowing  them  to  be 
fund-holders,  Traiiaactions  of  National  Asaociation  for  Promotion  of 
8omd  Science,  1801,  p.  787. 

Foreigners  enabled  to  transmit  property. 

335.  Title  to  and  interest  in  property,  movable  or 
immovable,  may  be  derived  from  and  through  for- 
eigners, in  the  same  manner  and  with  the  same  effect 
as  from  and  through  members  of  the  nation. 

By  some  systems  of  law,  an  inheritance  between  citizens  could  not  be 
traced  through  an  alien. 

Right  to  remove  property. 

336.  The  movables  of  a  foreigner  may  be  freely  re- 
moved by  him  from  the  territory  of  the  nation,  without 
hindrance  or  special  imposts. 

BluntmUi,  Droit  Intern.  Oodifie,  %  393. 

Treaty  between  the  United  States  and  Hanover,  1846,  Art,  X.,  9  U.  S. 
Stat,  at  L.,  864  i  and  numerous  other  treaties.  The  time  allowed  for 
removal,  in  case  of  war,  is  the  proper  subject  for  regulation  in  the  Book 
onWAB. 

Absence  of  heirs. 

337.  In  defect  of  heirs,  or  in  their  absence  from  a 
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country,  the  property  of  a  deceased  foreigner  is  entitled 
to  the  same  protection  as  if  it  were  the  property  of  a 
member  of  the  nation,  under  the  same  circumstances. 

This  provision  is  in  aiibstance  from  the  treaty  lietween  Great  Britain 

Colombia,        Feb,  16, 1806,  AceotinU  and  Papers,  1867,  vol.  l.XXIV. 
Madagascar,    July   5,1866,i3,.1867.  vol,  LXXIV. 
Italy,  Aug.  6, 1883,  Id.,  1864,  vol.  LXVI. 

San  Salvador,  Oct,  24, 1862,  Id.,  1863,  vol.  LXXV, 
Nicaragua,       Feb.  11,1860, /d.,1860,  vol.  LXVIII. 
A  number  of  Frencli  and  American  treaties,  cited  umier  tbe  other  ar- 
ticles, recognize  tlie  same  principle. 

Death  of  persons  who  are  foreigners,  m-  not  dom- 
iciled. 

338.  In  case  of  the  death,  within  the  territory  of  a 
nation,  of  any  person  not  there  domiciled,  or  of  a  for- 
eigner of  whatever  domicil,  or  in  case,  on  the  death  of 
such  person  or  foreigner,  without  the  territory  of  the 
nation,  his  body  or  movables  are  brought  within  its 
territory,  the  local  authorities  must  notify  the  fact  to 
the  consul  of  the  nation  in  which  the  deceased  was 
domiciled  and  resident,  within  the  district  where  the 
death  or  arrival  takes  place ;  or,  if  there  be  no  such 
consul  there,  then  to  the  nearest  consul  of  such 
nation. ' 

If  the  deceased  was  a  foreigner  domiciled  within  the 
nation,  then  such  notice  must  be  given  to  the  consul  ot 
the  nation  of  which  he  was  a  member.' 

If  the  consul  first  has  knowledge  of  such  a  fact,  lie 
must  notify  it  to  the  local  authorities, 

'  This  article  is  auggesteii  by  tlie  consular  conventions  between  France 
and  Brazil,  December  10, 1860,  Art.  VII,,  8  De  Ctereq,  ISa,  {interpreted  by 
declaiation  of  July  31,  1866,  B  Be  Clercq,  600 ;)  between  France  and  Por- 
tugal, July  11.  1866,  Art.  VIII.,  9  De  Ckreq,  582 ;  tbe  convention  between 
France  and  Austria,  for  tlie  regulation  of  successions,  December  11,1806, 
Art.Iir.,9UeCfejy!5,675;  and  tlie  convention  between  tlie  United  States 
and  Italy,  February  8, 1868,  Art.  XVI,,  15  U.  8.  Stat,  at  L..  {Tr..)  18o.  And 
brief  provisious  to  somewhat  the  same  effect  as  this  and  the  following  ar- 
ticle, are  contained  in  the  treaty  of  friendship,  commerce  and  navigatiou 
between  France  and  Russia,  June  14, 1857,  Art.  XX.,  7  Be  Clercq,  378. 

■'  If  the  domicil  was  foreign,  the  notice  should  be  given  to  the  consul 
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of  tLat  nation,  of  such  dinticil ;  because,  at  the  domicil  «ill  be  the  place 
of  [iriucipal  adiuinistration. 

If  tlie  domicil  be  within  the  nation  where  the  death  occurred,  the  no- 
tice should  be  Riven  to  the  consul  of  the  nation  of  which  the  decedent  was 
a  me^nber,  becnuse  his  heirs  and  next  of  kin  are  likely  to  be  there,  if  not 
present  at  the  place  of  domicil. 

Consul  may  send  home  assets  of  seamen-,  <£e. 

339.  If  the  deceased  was  a  seaman  on  a  private  ship, 
or  other  inmate  thereof  except  a  passenger,"  and  his 
private  property  within  the  nation,  including  arrears  of 
pay  or  other  moneys  due  him,  do  not  exceed  five  hun- 
dred dollars,  all  the  property  shall  be  delivered  or 
paid  to  the  consul,  for  the  benefit  of  the  persons  in- 
terested. 

This  and  the  following  provisions  are  intended  to  give  the  consul,  in 
the  absence  of  foreign  heirs,  &c.,  the  right  to  administer  in  the  local 
courts,  according  to  the  ordinary  procedure,  except  in  the  case  'of 
sailors,  &C.,  where  the  assets  are  trilling  in  amount,  in  which  case  the  con- 
sul need  not  institute  an  administration,  but  may  send  the  property  home 

The  existing  rules  are  quite  diverse.  The  consular  convention  between 
France  and  Portugal,  July  11,  1806,  Art.  £.,  (8  De  CUi-cq,  582,)  provides 
that  the  consuls  shall  have  CKclusive  charge  of  the  iuvontorj-  and  other 
administrative  acts  for  the  preservation  of  the  movable  effects  of  every 
kind  left  by  men  of  the  nea  and  by  passengers  of  Iheir  nation  who  die  on 
land,  or  on  board  the  ships  of  their  country,  whether  on  the  voyage  or  at 
the  port  of  destination. 

By  the  English  consular  regulations,  if  a  seaman  dies  on  a  voyage  of 
a  British  vessel  not  homeward  bound,  the  consul  of  a  port  at  which  it 
touches  may  collect  the  wages  and  take  the  other  effects,  to  facilitate  the 
settlement  of  the  esiate.     InttTUCtions  to  GonguU,  1850,  p.  35,  %  91. 

This  applies  to  all  persons  employed  on  merchant  vessels,  except  the 
master.     Id.,  p.  37,  §  99, 

It  is  made  the  duty  of  consuls  also  to  claim  and  receive,  if  possible,  the 
effects  of  British  seamen  dying  within  the  consulate,  in  whatever  service 
they  may  have  been  engaged. 

It  is  understood  that  nn  arrangement  has  recently  been  made  Iwtween 
the  North  German  Confederation  and  England,  according  to  which  the 
effects  of  a  German  sailor  dying  in  a  British  ship,  inclndinjf  the  balance 
of  his  pay,  should  the  entire  value  not  exceed  fifty  pounds,  will  be  deliv- 
ered to  the  North  German  consul  in  London,  while  the  property  of  British 
sailors  dying  on  North  German  vessels  will  be  placed  in  the  hands  of  the 
English  consul  of  the  district  in  which  tlie  crew  is  dischai'ged. 
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'  There  aeenia  to  be  propriety  in  extending  tiiis  pravisioii  to  all  oilsc'b 
mentioned  in  Article  SST,  wliere  the  assets  are  less  than  tUeBpedfiedsuiii, 
instead  of  restricting  it  to  seamen. 

By  tlie  treaty  between  the  United  States  and  The  Two  Sicilies,  Oct.  1, 
185.1,  Art.  VII,,  (11  U.  8.  Stat,  at  L.,  G39,)  the  consal  is  entitled  to  receive 
the  effects  of  his  countrymen  without  distinction,  if  formal  oppusitioii  is 
not  made  by  creditora,  or.  bwng  made,  is  legally  overruled. 

Consul  entitled  to  administer. 

340.  In  eases  other  than  those  provided  for  in  the 
last  ai-ticle,  if  the  deceased  leaves  no  executor,  or  per- 
son interested  by  succession  or  will,  who,  being  com- 
petent, claims  to  administer,  within  the  time  limited  by 
the  law  of  the  pla.ce,  the  consul,  in  preference  to  all 
other  persons,  shall  be  authorized  by  the  local  authori- 
ties to  administer  the  assets,  proceeding  according  to 
the  local  law, '  but  subject  to  the  provisions  of  Pivision 
Second,  on  Private  Interkational  Law." 

'  This  13  Babatantially  the  rule  stated  in  the  treaty  between  the  United 
States  and  the  Argentine  Confederation,  July  37, 185a,  Art.  IX..  (10  U.  8. 
StiU.  at  L.,  1009,)  which  provides,  that  if  a  citiKen  of  one  nation  die 
inteetftte  in  the  other,  the  consul  of  his  nation  may  intervene  in  the  poB- 
sesaion,  administration,  and  judicial  liquidation  of  the  estate,  conform- 
ably to  the  laws  of  the  country,  for  the  benefit  of  creditors  and  heiiB. 

So  by  the  consalar  convention  between  France  and  Brazil,  December 
10, 1860,  Art.  VIL,  (8  Db  C'lercq.  153,)  the  right  of  adrainiatrotion  upon 
the  movables  of  a  foreigner  not  domiciled  in  the  country  where  tJie 
movables  are,  belongs  to  the  consul  of  the  nation  to  whicli  the  deceased 
appertained. 

The  administration  and  settlement  of  the  succession  of  a  Frenchman 
deceased  in  Brazil,  is,  according  to  that  treaty,  to  Ije  regulated  in  the  lol- 
lowing  manner : 

When  a  Frenchman  deceased  in  Brazil  leaves  only  Brazilian  heirs,  or 
when,  together  with  French  heirs  who  have  attained  majority,  and  who 
are  present  and  capable,  he  leaves  Brazilian  heirs,  minors,  absent  or  in- 
capable, the  French  consul  shall  not  intervene. 

When  there  shall  be  among  the  heirs  of  a  Frenchman  deceased  in 
Brazil  one  or  more  French  minors,  absent  or  Incapable,  the  consul  shall 
have  exclusive  administration  of  the  succession,  if  there  is  neither  a 
widow  of  Brazilian  origin,  nor  a  Brazilian  heir  the  head  of  a  family,  nor 
testamentary  executor,  iior  Brazilian  heirs  who  are  minors,  absent  or 
incapable. 

It  there  are  at  the  same  time  one  or  more  French  heirs  who  are  minm-s, 
absent  or  incapable,  then,  whether  there  be  a  widow  of  Brazilian  origin. 
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or  a  liraiillaii  heir  tliP  head  of  a  family,  or  icBlamentnry  exi^tiitor,  or  one 
or  more  BrftKilian  lieira  who  are  minors,  absent  or  incapable,  the  French 
consul  shall  admiiiiater  the  succession  conjoint!)- with  the  Brazilian  ivjdow, 
or  the  chief  of  fainilj,or  the  testamentary  exPCUtor,  or  the  representative, 
of  the  Brazilian  heirs  aforesaid. 

It  is  understood  that  minor  heirs,  bom  in  Brazil  of  French  parents,  are 
to  be  treated  aa  having  the  status  of  their  father  nntil  their  majority.  It 
is  eqnally  understood  that  Ugataires  unicefsels  are  treated  as  heirs. 

Reciprocallj-,  the  saceesaion  of  a  Brazilian  deceased  in  Frnnce  will  be 
admioistered  and  settled  affer  the  same  rule,  so  far  as  not  contrary  to 
French  law. 

Other  pros  isions  regulate  m  detail,  the  duties  of  a  consular  otHcer  in 
carrying  out  the  administration  of  these  estates. 

The  treaty  Wtween  the  United  States  and  Pern,  July  26. 1851,  Art. 
SX5I5.,  (10  tr  8  Stat  at  L  945,)  makes  the  consuls,  ex  opcio,  the  ex- 
ecutors or  administrators  of  their  eountrj'men,  in  the  absence  of  the  legal 
heirs  or  representatives,  but  directs  that  if  the  deceased  was  engaged  in 
trade,  the  assets  shall  he  held  twelve  months,  to  allow  creditors  to  present 
their  claims. 

By  the  treaty  between  the  United  States  and  Nicaragua,  June  21, 1867, 
Art.  VIII.,  (15  U.  S.  Stat,  at  L..  (IV.,)  50,)  the  minister  or  consul  may  nom- 
inate curators  to  take  cliarg-e  of  the  property  of  an  intestate,  so  far  as  the 
local  law  will  permit.  See,  also,  the  treaty  with  Paraguay,  February  4, 
1859,  Art.  X.,  12  U.  8.  Stat,  at  L.,  109B. 

The  system  adopted  by  the  recent  French  treaties,  [consular  convention 
between  Frajiee  and  Portugal,  July  11,  1860,  Art,  VIII.,  (Be  Clercq,  vol.9, 
p  583  )  lon^entiun  between  France  and  Austria,  for  the  regulatiou  of  suc- 
cessions December  11,  1866,  Art.  III.,  (Be  Clereg,  vol,  9,  p,  675 ;)  consular 
convention  between  France  ajid  Brazil,  December  10,  1860,  Art.  VII., 
8  Be  Ulereg  153]  involves  a  regulation  o(  tlie  proceedings  in  great 
detail 

rhe  provisions  of  those  treaties  may  be  indicated  together,  as  follows : 

The  consul  is  authorized  and  required : 

1.  To  seal  up  all  the  effects,  movables  and  papers  of  the  deceased, 
having  given  forty-eight  hours'  notice  thereof  to  the  competent  local  au- 
thorities, who  are  entitled  to  be  present,  if  they  so  determine,  to  add  their 
own  leal  to  that  which  shall  be  affixed  by  the  consul :  and  if  this  be 
done,  the  double  seals  shall  not  be  broken  except  bj"  the  concurrence  of 
botli. 

Whenever  the  local  authorities  are  first  informed  of  the  death,  and 
when,  according  to  the  law  of  the  country,  they  are  bontid  to  seal  the 
effects  ot  the  deceased,  they  shall  invite  the  consular  officer  to  unite  with 
them  in  this  act. 

In  case  an  immediate  sealing  seems  absolutely  necessary-,  l>ut  this  oper- 
ation, by  reason  of  the  distance  or  other  causes,  cannot  he  done  by  both 
authorities  in  common,  the  local  authorities  or  the  consular  officer,  as  the 
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esse  mnj-  be.  ina3-  affis  llie  seal,  ivithoiit  awaiiing  ilie  arrival  of  tlie 
oiher  officer,  aud  without  [>rejudice  Ui  his  right  of  snbseiiiieiitlv  affixing 
his  seal. 

S.  To  draw  up,  also,  in  presence  of  the  Oflrapetent  local  authorities,  if 
Ihey  choose  to  l>e  preseut,  after  such  notice,  an  inveutorv  of  all  the  goods 
and  chaflels  ivliicli  were  possessed  by  the  decedent. 

3,  To  cause  the  sale,  at  public  auction,  of  all  the  movables  constituting 
the  inheritance  of  the  decedent  which  are  perishable,  or  subject  to  depre- 
ciation, and  also  of  merchandise  intended  for  sale,  for  the  sale  of  which  a 
favorable  opportunity  offers,  giving  first  timely  notice  to  the  local  author- 
ities, to  the  end  that  the  sale  may  be  niade  in  tlie  form  prescribed,  and  by 
competent  agencies,  according-  tji  the  law  of  the  country. 

Where  the  local  authorities  cause  such  sale,  they  must  give  notice  to 
the  consular  officer  to  be  present. 

4  To  deposit  in  safe  tBeping  the  effects  and  valuables  inventoried,  to 
preserve  the  account  of  the  debts  which  they  collect,  as  well  as  the  pro- 
ceeds of  the  sales  which  they  receive,  in  the  consular  office,  or  in  some 
place  of  commercial  deposit  affording  proper  secnrity. 

In  either  case,  such  deposit  must  be  made  by  agreement  of  the  local  au- 
thorities, called  in  to  concur  in  the  previous  proceedings,  if,  by  reason  of 
the  provision  of  the  next  Bubdivision,  the  inhabitants  of  the  country  or 
the  members  of  a  third  nation  claim  to  be  interested  in  the  estate,  or,  if 
required  fay  the  local  authorities,  tor  the  security  of  any  charges  auiiior- 
ized  by  the  laws  of  the  country. 

5.  To  announce  the  death,  and  to  summon,  by  nveans  of  one  or  more  of 
the  public  jonmals  within  their  consular  jurisdiction,  and  also,  if  necea- 
sai^,  journals  of  the  country  of  the  deceased,  the  creditors  of  the  estate 
to  present  their  respective  claims,  duly  authenticated,  within  the  time 
fixed  by  the  iaws  of  the  respective  countries. 

If  creditors  of  the  estate  present  themselves,  the  payment  of  their  de- 
mands ought  to  be  accomplished  in  the  space  of  fifteen  days  after  the 
making  the  inveuMiry,  if  there  be  sufSdent  means  ready,  and  applicable 
thereto  ;  and  if  oof,  as  soon  as  necessary  funds  can  be  realized  by  the  most 
convenient  means ;  or  tlually,  witliin  a  day  fixed  by  agreement  between 
the  consular  officer  and  the  majority  of  those  interested. 

6.  In  case  of  the  insufficiency  of  the  assets  to  satisfy  the  full  pay- 
ment of  the  debts  proved,  all  the  documents,  effects,  and  other  val- 
uables belonging  to  the  estate  must,  on  the  demand  of  the  creditors,  be 
surrendered  to  the  competent  judicial  authorities  of  the  place,  or  to  a 
court  of  bankruptcy,  according  tji  the  law  of  the  country  ;  in  wliich  caee, 
the  consular  officer  remains  charged  n-ith  representing  the  members  and 
domiciled  residents  of  his  nation  interested  in  the  estate,  who  may  be  ab- 
tent,  minors,  or  otherwdse  incapable. 

In  any  case,  the  consular  officer  cannot  deliver  the  assets  or  their  pro- 
ceeda  to  the  heirs  or  next  of  kin,  or  the  beneficiaries  under  the  will,  until 
after  having  satisfied  all  the  delits  whitjh  thf  decedent  may  liin  i-  contracted 
in  the  country. 
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7.  To  adiuinist'T  Hiid  ppitle,  either  themselves,  or  by  the  appointment 
of  a  person  nameil  by  them,  aud  acting  under  iheir  responsibility,  the 
Roods  and  chattels  of  the  estate,  if  the  period  fixed  by  the  local  anthori- 
ties,  accordintr  to  the  lawB  of  the  coontrv,  for  its  own  members,  or  those 
of  a  third  nation,  dominled  in  the  country,  to  present  thetr  demands,  ia 
not  eT:pired,  and  if  there  be  no  dispute  as  to  such  demands ;  but  in  either 
such  ease,  the  consular  officer  must  relinquish  the  BOttlement  of  the  es- 
tate, to  the  proper  legal  anthorities,  and  limit  hia  interference  to  those  ad- 
ministrative measures  whioh  will  not  involve  these  questions,  lenving  the 
decision  of  snch  questions,  so  far  as  they  do  not  depend  upon  the  title  to 
the  succesftion  or  the  distribution,  under  the  will,  fo  the  esclusive  control 
of  the  courts  and  tribunals  of  the  country. 

Having  in  such  cjises  relinquished  the  administration  to  the  local  au- 
thorities, the  consular  officer  continues  to  be  the  representative  of  thesuc- 
cesrfon  and  tlie  l>eneficiarie8  under  the  will,  for  the  purpose  of  protecting 
the  rights  of  the  parties  interested,  and  has  power,  if  necessary,  (o  em- 
ploy connsel  for  the  protection  of  those  rights. 

After  the  judgment  has  been  pronounced  upon  the  demands  so  re- 
served to  the  decision  of  the  tribunals  of  the  country,  or  after  the  sum 
required  for  their  payment  has  been  determined,  the  entire  movable  assets, 
except  those  which  may  be  necessary  to  remain  as  secnrity,  shall  be,after 
the  removal  of  the  seals  imposed  by  the  local  authorities,  delivered  for  its 
final  disposal  lo  the  consular  officer, 

8.  To  procure  his  own  appointment,  if  that  be  necessary,  as  adminis- 
trator, or  as  administrator  with  the  will  annexed,  if  an  esecutor  has  been 
named,  bnt  has  declined  the  trust,  or  is  unknown,  absent,  or  incapable. 

'  If  the  deceased  was  domiciled  In  another  nation,  the  administration 
will  be  ancillary  to  any  administration  Instituted  at  home.  If  he  was  a 
foreifTner  domiciled  at  the  place  of  his  death,  the  administration  wUI  be 
the  princi[«il  one.  In  either  case,  the  consul's  proceedings  should  be.  In 
other  respects,  accc)rdinK  to  the  local  law,  and  under  rhe  authorization  of 
the  probate  court. 

Security  not  required. 

341.  A  consul  entitled  to  administration  under  the 
last  article,  shall  not  bs  requiied  to  give  security  for 
the  performance  of  his  duties. 

Inasmuch  as  he  only  Intervenes  for  the  interest  of  his  countrymen,  liis 
official  responsibility  seems  enough. 

Local  authorities  to  administer  In  absence  of  consul 
and  all  other  authorized  persons. 

342.  In  the  absence  of  the  consul  and  secretary  of 
legation,  and  of  all  other  representatives  in  interest  of 
the  forefgn  parties,  the  local  authorities  shall  admin- 
ister the  estate  without  unnecessaiy  delay  or  expense, 
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an(^  shall  render  at^connt  thereof  to  the  nearest  consul 
or  the  secretary  of  legation  of  the  nation  of  the  for- 
eigners entitled,  and  shall  deliver  and  pay  to  him  that 
wliich  belongs  to  such  members  of  his  nation  as  do  not 
appear  to  claim  the  same. 

Saggested  by  tUe  consular  convention  between  France  and  Portugal, 
July  11, 18G(I.  Art.  VIII.,  (9  De  Ciercq.  583.)  and  the  convention  betwefu 
France  and  Austria,  for  the  regulation  of  sueceHsiona.  December  11, 1860, 
Art.  ni.,  (0  De  Clereq,  675,)  which  alao  provide  that  if  in  Buch  caae 
the  nearest  consular  officer  appearn,  either  in  person  or  by  delegate,  in 
the  place  of  admiiiiatration.  the  local  authorities  who  have  intervened 
must  comply  with  the  requirementB  giving  liim  the  right  to  act. 

By  the  treaty  between  France  and  Peru,  March  9, 1861,  Art.  XXXVII., 
Babd.5,(8i>eC&re5',lfl8,)  the  payment  of  the  Bsaets  to  the  cnuBul  is  without 
prejudice  to  the  right  of  creditors  subequently  preseuting  themselves 
within  the  time  prescribed  by  the  statute  of  limitations  of  the  country 
to  which  the  d 


Notice  to  he  given  of  successitms  in  whv-h  for- 
ers  are  interented. 

343.  If  a  foreigner,  absent  or  incompetent,  is  inter- 
ested, by  succession  or  will,  in  the  property,  movable 
or  immovable,  of  any  deceased  person  whomsoever, 
which  is  subject  to  the  administration  of  a  nation,  the 
local  authorities  must  notify  the  existence  of  the  prop- 
erty to  the  nearest  consul  of  the  nation  of  the  foreigner 
interested,  and  render  account  of  the  administration 
thereof,  as  presciibed  in  the  last  article. 

Suggested  by  the  convention  between  France  aad  Austria,  for  tlie  reg-u- 
lation  of  successions,  Dec.  11.  1886,  Art.  III.,  0  Ds  Olereq,  tiT.i. 

The  treaty  betwuen  the  United  States  and  The  Two  Sicilies,  Oct.  1, 18i>5, 
Art.  VII.,(11  U.  S.  Slat. at  L., (iy9.) provides,  that  in  the  absence  of  the  heii 
entitled  to  succeed  under  the  treaty,  or  his  representatives,  the  consul 
sliall  have  notice  from  the  judicial  antliority,  of  the  time  of  iin])Osing  or 
removing  seals,  and  making  inventory,  and  may  assist  tliereat. 

Secretary  of  legation  to  act  if  tMre  he  tio  consul. 

344.  If  there  be  no  consul  of  the  proper  nation,  who 
f^an  act  under  the  provisions  of  this  Chapter,  the  secre- 
tary of  legation  of  the  same  nation  shall  ivceive  the 
notice  and  exercise  the  powers  herein  prcscrihrd  for 
consuls. 
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CHATTER    X  XV  T  1  . 


Other  treaties,  contiuning  eimiJar  provisions  to  thosfi  cited  below,  will 
be  found.  St*.  7  Be  CTerej,  10, 3G3,  386 :  8  /rf.,103;  IdU.S.Stat.ia  L.. 
87,  Art,  %.;  (Tr.l7!,Art.XI.;  0 /A,  o.i.  Art.  TV.;  67,  Art.  IV.;  79,  Art.  XI.; 
8  Id.,  560,  584,  Art.  SI.;  Britiai  Anfioiinta  aiid  F/ipem,  1866,  vol.  LXXVI., 
(88.)  See.  also,  Umted  State»  Gon^nlar  Beg>aatiom.  (1870,)  If  309^318, 
and  TreatieH  in  Appendix. 

Article  345.  Duty  of  a  nation  tit  succor  and  protect, 

346.  Notice  of  wreck  to  consul  of  tlie  ship's 

nation. 

347.  Power  of  consul  or  iocal  authorities  over 

wrecks. 

348.  Interference  of  local  authorities  restricted. 

349.  Property  exempt  from  duties. 

350.  Local  charfres  restricted. 

351.  Authorizing  sale  of  wrecked  propj-rty. 

352.  Ancient  rule  of  wreck  aholished. 

353.  Property  to  be  restored  to  owner. 

354.  Duty   of   nation  to   provide   for   care  of 

wrecked  property. 
:I55.  OfUcial  sales. 

Duty  of  a  nation  to  succor  and  protect. 

345.  It  is  the  duty  of  every  nation  to  receive  and  pro- 
tect foreigners,  members  of  any  nation  whatever,  and 
foreign  ships,'  public  or  private,  wrecked  or  damaged 
on  its  coasts,  or  within  its  jurisdiction,  or  seeking 
refuge  there  from  distress  or  perils  of  the  sea,  and  allow 
them  freely  to  prepare  for  and  continue  their  voyages. 
Such  ships,  and  the  persons  and  property  therein,  must 
receive  the  same  succoi-,  and  be  subject  to  the  same 
charges,  salvage,  or  other  burdens  as  domestic  ships  in 
like  cases,' 
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This  article  and  the 
the  United  States  and 
Hayti,  Nov. 

Bolivia,  May  13, 18S8, 

Venezuela,  Aag.27,  1860, 
NetherlnndB,  Oct. 
.  Sweden,  April  3, 1783, 
PruBsia,  1785, 

Morocco,  Jan.,  1787, 
Nicaragua,  Jane21, 1867, 
Guatemala,  Mar.  3, 1849, 
Peni,  July  36, 1851 

Similar  provisions  ate  contained 


substance  from  the  t 

.      Xy.,l%U.8.Stat.a 
IX.,  13  M,  1009. 
XI.,13J(i.,lU9, 
XVII.,   8W.,  42. 
XXI.,   8iS.,T2. 
IX.,  8/(i.,84. 
X.,  8/rf.,100. 
Xm.,15/tf.,6r. 
VIII.,  10 /d.,  876. 
XVn„lO/d.,033. 
the  treaty  betwi 


«  and  Hon- 
),  treaty  be- 


duras,  February  22, 1856,  Art.  XII.,  (7  De  Olercq.l<i)    See,  also 
tween  France  and  Kicaragna,  April  11,  1858,  Art.  XII..  (7  Id..  586.) 

'  These  provisiona  have  been  extended  to  ships  of  whatever  nationality, 
because  it  is  the  interest  of  each  nation  that  their  members  should  be  snc- 
core.d  in  distress,  without  reference  to  the  nationality  of  the  ship. 

'  Provisions  eiempting  ships  of  either  nation  on  the  coasts  of  the  other, 
or  driven  into  ports  of  distress,  from  all  charges  escept  tliose  of  pilotage, 
light-liouse  dues,  and  others  representing  the  compensation  of  private  in- 
dustry, provided  that  the  vessels  do  not  lade  or  unlade  cargo,are  contained 
in  the  treaty  between  France  and  San  Salvador,  Jan.  2,  18S8,  Art.  XIV., 
7  De  Ckrcq,  363. 

Somewhat  similar  provisions  as  to  freedom  from  charges  are  contained 
in  the  treaty  between  France  and  New  Granada,  May  15,  1856,  Art.  XV., 
7  De  Ckrcg,  103. 

A  declaration  relative  to  the  treatment  of  ships  driven  into  ports  of 
distress,  made  between  France  and  Hanover,  April  10,  1856,  (7  Be  Clercg. 
86,)  provides,  that  snch  ships  shall  be  esempt  from  dues  of  the  port  or  of 
navigation,  it  the  necessity  is  real  and  evident,  and  if  the  ship  does  no 
commerce — discharge  of  cargo  merely  for  the  purpose  of  repairs,  not  being 
considered  as  such — and  provided  that  the  ship  does  cot  unnecessarily 
prolong  its  stay. 

Upon  the  sameconditions.the  treaty  between  the  United  States  and  The 
Two  SioiJies,  October  1,1855,  Art.  XVI., (11  U.  8.  Stat,  at  i.,  639,)  secures 
to  foreign  ships  the  same  treatment  as  domestic  ships. 

The  doctrine  is  supported  also  by  the  opinion  of  the  United  States  At- 
torney-General, in  the  case  of  The  Creole,  4  Opinions  of  V.  S.  Attorneys- 
General,  p.  08 ;  also,  in  €a»es  and  Opinions  in  Conttttuiicnal  Law,  by  For- 
aj/th,  p.  400,  in  which  he  says :  The  principle  is,  that  if  a  vessel  be  driven 
by  stress  of  weather,  or  forced  by  w»  m^oi;  or,  in  short,  be  compelled  by 
any  overruling  necessity  to  take  refuge  in  the  ports  of  another,  she  is  not 
considered  as  subject  to  the  municipal  law  of  that  other,  so  far  as  con- 
cerns any  penalty,  prohibition,  tas,  or  incapacity  that  would  otherwise  be 
incurred  by  entering  the  ports,  provided  she  do  nothing  further  to  violate 
^be  municipal  law  during  her  stay. 
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Notice  of  wreck  to  consul  of  the  ship's  nation. 

346.  In  t;ase  of  the  wreck,  stranding  or  distress  of  a 
foreign  ship,  public  or  private,  on  the  coasts  of  a  na- 
tion, or  on  navigable  waters  within  its  jurisdiction,  if 
the  nationality  of  the  ship  be  known,  the  local  authori- 
ties must  immediately  notify  the  fact  to  the  consul  of 
the  nation  to  which  the  ship  or  wreck  belongs.  I'esidi^nt 
within  the  district;  or,  if  there  be  none,  then  to  the 
nearest  consul ;  or,  if  none,  to  the  secretary  of  legation 
of  such  nation,  who,  in  the  absence  of  the  consul,  shall 
have  the  powers  conferred  on  consuls  by  this  Chapter. 

Tliia  and  the  three  following  articles  are  suggested  by  the  convention 
between  the  United.  States  and 

Italy.     Feb.  8. 1868,  Art.  XV.,  15  U.S.Stai.at  L..{Ti:;\im. 
Frajioe,  Feb.33, 1853,     "      XI.,10iS.,9S)8. 
Treaty  of  navigation  between  France  and 

Sweden  and  Norway,  Feb.  14, 18G5,  9  De  Clercq.  173. 
Treaty  of  commerce  and  navigation  belween  France  and 
The  Free  Cities  of   La-) 
beck,  Bremen  &  Ham-  \  Mar,  4, 1865.  Arf,         XXL.  0  De  Glercq,  187. 
barg,  ) 

Grand   Duchy  of  Meck-T 
lenburg  -  Scliwerin,  — 

(extended  to  the)  Grand  \  June  0, 1865,     "         XVII.,  9  Id.,  305. 
Duchyof  Mecklenburg'- 
Strelitz.  "  J 

Netherlands,  July  7.1865,     "  XXXVlI.,fi/d,a37. 

Power  of  consul  or  local  autliorities  oner  wrecks. 

347.  The  consul  of  the  nation  to  which  the  ship  be- 
longs,'and,  in  his  absence  and  until  his  arrival,  the 
local  authorities  may,  for  the  pui^pose  of  saving  it  and 
the  persons  and  property  on  board,  tnke  possession  of 
the  ship,  and,  if  it  be  a  private  ship,  may  for  the  same 
purpose  take  command  over  the  master,  or  other  per- 
son having  charge  thereof. 

Suggested  by  the  British  Merchant  Shipping  .\ct,  17  and  18  Viat.,  c. 
104,  Part  VIII.,  qualified  by  giving  the  consul  the  prior  right. 

'  The  consular  convention  between  France  and  Portugal,  July  11,  1866, 
Art.  XIV.,  (9  Be  Clercq,  503.)  wliich  contains  the  same  provision,  adds,  tliat 
in  case  of  doubt  respecting  the  nationality  c>f  the  ship,  the  care  of  the 
wreck  is  subji'ct  to  the  exclualve  direction  of  the  local  authorities. 
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Interference  of  local  authorities  restricted,. 

348.  When  the  consul  acts  in  the  cases  mentioned  in 
the  last  article,  the  local  authorities  shall  not  otherwise 
interfere  than  for  the  maintena^nce  of  order,  the  pro- 
tection of  the  interests  of  the  salvors,  not  belonging  to 
the  crew,  and  to  carry  into  effect  the  rules  applicable 
to  the  entry  and  exportation  of  property  saved. 

Property  exempt  from  duties. 

349.  Property  saved,  or  landed  to  facilitate  repairs, 
is  not  subject  to  duty  or  custom-house  charges,  unless 
admitted  or  intended  for  consumption  within  the  juris- 
diction of  the  nation. 

In  some  of  the  treaties  cargo  landed  to  facilitate  repairs  is  to  be  snb- 
ject  to  the  same  cliargee  as  are  payable  by  members  oi  the  nation  in  re- 
spect of  its  domestic  vessels  in  like  cases. 

Local  charges  restricted. 

350.  The  Intervention  of  the  local  authorities,  when 
permitted  under  this  Chapter,  cannot  give  rise  to  ex- 
penses other  than  those  which  the  operations  of  quar- 
antine,' salvage,  and  the  preservation  of  the  object 
saved,  occasion,  and  such  as  would  be  imposed,  in  the 
case  of  domestic  ships,  under  like  circumstances. 

Consular  convention  between  France  and 

Austria,  Dec.  11,  1860.  Art.XIV„9  De  CTercg.  669. 
Treaty  between  the  Unit«d  States  and 

Peru,  July  26, 1851,  Art.  XVI.,  10  U.S.  Slat,  at  i.,B33. 
'  Treaty  between  the  United  States  and 

The  Two  Sicilies,  Oct.  1, 1855,  Art.  SVU..  11  U-  3.  Stal.al  I,., 689, 

Authorizing  sale  of  wrecked  property. 

351 .  In  cases  of  necessity,  in  the  absence  of  the  owner 
or  his  agent,  and  inability  reasonably  to  communicate 
with  him,  the  consul  may  authorize  the  repair  or  sale' 
of  wrecked  or  damaged  property,  with  the  sanction  of 
the  proper  judicial  authorities  of  the  country,  but  not 
otherwise. ' 

'  In  reference  to  the  sale,  in  a  foreign  country,  of  a  ship  belonging  to  a 
member  of  the  conaura  nation,  the  consul  acta  for  the  purpose  of  subse- 
qnently  affording  the  relief  granted  by  law,  and  for  the  purpose  of  secur- 
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g  tliH  payment  of  any  ejrtra  wages  (o  sennien,  required  \iy  tho  li 
8  nation.  Wnited  Slates  Consular  Begidntions,  (1870.)  ^"f  131.  132. 
'  Blantnehli,  Droit  Intern.  Godifie,  g  264,  does  not  recognize  such 


Perhaps,  however,  this  power  should  be  funher  restricted,  Compave 
the  terms  of  Article  300. 

Ancient  rule  of  wreck  abolished. 

352.  Arty  property  cast  by  tlie  sta  upon  the  land,'  or 
floating,  or  sunken'  in  the  navigable  waiters  within  tlie 
jurisdiction'  of  any  nation,  unless  voluntarily  or  freely' 
abandoned  by  the  owner,  without  intention  of  recover- 
ing it,'  may  be  reclaimed  by  him,  or  on  his  behalf,  at 
any  time  before  it  has  been  otherwise  disposed  of,  pur- 
suant to  the  provisions  of  this  Chapter. 

'  3  Kent'g  Oontmentaries,  321. 

'  A  canal  boat  sunk  in  a  navigable  river,  ivas  held  not  to  be  ■  wrecked 
property,"  within  the  New  York  statute  concerning  Wreckc<i  Property, 
(1  Seu.  Stnt.,  000,)  whicli  onlv  mentioned  things  cast  by  the  tea  iipcm  (he 
land.  Bakar  v.  Hoag-,  7  New  York  (3  Selden)  Sep.,  553 ;  overruling  S.  C, 
SBnrbour'eBe,p.,WS;  andVJA.llS. 

'  The  provisions  of  the  New  York  etatate  have  been  recently  extended 
to  things  «ist  by  any  inland  lake  or  river  on  the  land.  1  W.  T.  Laws  of 
1S69, 1187.  ch.  493. 

■"  The  abandonment  will  not  divest  the  owner  of  his  right,  unless  it  was 
freely  as  well  as  voluntarily  made.  A  voluntary  abandonment,  under  the 
constraint  of  danger  or  distress,  may  mark  the  projierty  as  derelict,  and 
entitle  salvors  to  peculiai-  compensation,  but  does  not  preclude  his  claim. 
Abbott'g  U.  8.  Courts,  vol.  1,574. 

'The  intent  to  abandon  maybe  inferred  from  ii  great  lapse  nf  time. 
Bowckr'B  Dictionary,  Tit. "  Derelicts." 

Property  to  be  restored  to  owner. 

353.  The  property  mentioned  in  this  Chapter  must 
be  delivered  when  recovered,'  or,  if  sold,  t'le  pi"0ceeds 
thereof  must  be  paid  to  the  consul  of  the  owner's  na- 
tion,' on  claim  bdng  made  within  one  year.' 

'  Treaty  between  the  United  States  and  Peru,  July  2«,  IMl,  An.  XVI., 
lO^U. S.  Slat,  ol  L.,  oaS. 

*  Treaty  between  the  United  Stntes  and  TIil'  Two  Bicilies',  Oct.  1 ,  \^:m. 
Art.  XVII., UU.8.  Siat.  at  L., 63'X 

'  A  year  (and  *  day)  is  iised  by  several  trenties.  8  ?'.  .S.  M^fi.  <if  I... 
43,72, 
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Diitij  of  iiaLion  to  provide  for  care  of  wre<*ked 
property. 

354.  Tt  is  thp  duty  of  every  nation  to  provide  by  law 
for  the  protection  and  restoration  of  wrecked  property 
and  foi'  the  redress  or  punishment  of  violations  of  the 
rights  of  owners  in  respect  thereto. 

The  proviflions  of  tliB  Kuglisli  law  on  this  subject  are  in  17  i  18  Vict., 
c,104,  Part,  VIII. 

Those  in  the  State  of  New  York  are  in  the  Ee-Hsed  Statutes,  vol.  1, 
p.  m). 

The  essential  points  covered  bv  these  provisions  iiia;-  he  briefly  stated 
as  follows : 

1.  Persons  having  wrecked  property,  who  do  not  deliver  it  to  the  owner, 
or  the  proper  ofliter,  or  who  deface  marks  thereon,  or  disguise  its  appear- 
ance, with  intent  to  conceal  its  identity,  or  who  deface,  destroy  or  suppress 
any  document  afffecting  the  ownership ;  and  offtcers  and  agents  of  the  gov- 
ernment of  the  place,  who  det^n  any  wrecked  property,  or  its  proceeds, 
after  the  espeuses  and  salvage  have  been  ascertained  and  tendered,  or  who 
are  guilty  of  fraud,  ombeBzleinent,  or  extortion  in  reference  thereto,  are 
punishable  criminally,  and  liable  to  an  action  by  the  person  wronged. 

2.  By  the  English  law,  plundering  and  damaging  wrecks  is  to  be  com- 
pensated forby  the  inhabitants  of  the  district.     1T&  IS  Vict.,cA0i,%i71. 

3.  Wrecked  property,  which  is  of  a  perishable  nature,  or  which  has 
been  kept  one  year  without  being  claimed,  may  be  sold  under  the  author- 
ity of  the  Stata,  and  the  proceeds,  after  paying  expenses  and  salvage,  if 
not  claimed  within  one  year  after  the  sale,  shall  accrue  to  the  treasury  of 
the  State,  or  to  the  persons  who  by  the  local  law  are  entitled  to  wreck 
found  at  the  place  in  question. 

Official  sales. 

355.  A  sale  of  wrecked  property  by  or  under  the 
sanction  of  the  local  authorities,  pursuant  to  law, 
transfers  the  title  absolutely  to  a  purchaser  in  good 
feith. 

1  Parsons  on  Shipping  d  Adm.,  78,  and  note. 

By  the  treaty  between  the  United  States  and  Tlie  Two  Sicilies,  above 
referred  to,  claims  upon  the  property  are  to  Ije  determined  by  the  local 
tribunals. 
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TITLE     X. 

DUTIES  OF  fOKEIGSERS  TO  THE  NATION, 

CHAPTElt  XXVIU.  SubjectiOD  to  tlielttws, 

XiX,  Civil  and  military  service. 
XXX.  TaxatioD, 


CHAPTER    XXVIII. 

SUBJECTION  TO  THE  LAWS. 
350.  Sulijection  to  the  laws. 


Subjection  to  the  laws. 

356.  Except  as  otherwise  provided  by  this  Code, 
or  by  special  compact,  foreigners  are  subject  to  the 
constitution  and  laws  of  the  country  wherein  they  are, 
for  the  time  being. 

Blunttchli,  (Drcnt  Int.  CodiflS,  %  388,)  in  statiug  this  rule,  adds,  that 
allowance  oaght  to  be  made  for  the  fact  that  atrangers  ilo  not  understand 
the  Utth  08  well  m  citizDDS. 


CHAPTER    XXIX. 

CIVIL  AND  MILITARY  SERVICE. 

ARTICLE  357.  Civil  serTice. 

358.  Military  service. 

Civil  service. 

357.  Foreigners  are  exempt  from  all  official  functions. 
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Treaty  between  Great  Britain  and 

Colombia,  Feb.  10. 1869,  i 

Italy,         Aug.    S,  1863,    "         XV.,    /rf..ie64.vol.LXVI„(35.) 

Treaty  between  France  and 

The  Free   Cities  of  Lu-1 

beck,  Bremen  &  Ham-  V  Mai\    4, 18G5,  Art.  II.,  9  De  Clereq,  189. 

burg,  ) 

Grand  Duchies  of   Meek-) 

lenbucg-Schwerin   and  t  June   9,1865.    "    IL,  9 /rf.,  295. 
Strelit7,  \ 

Russia,  Junel4.18S7.    "     l,  7  K..  378. 

Thfi  English  Judicature  Conimiaaion  (Report  of  1869.)  recommend 
that  aliens  having  been  resident  ten  years  shall,  if  qualified,  be  liable  to 
do  jury  duty. 

Military  service. 

358.  Foreigners  are  exempt  from  military  and  naval 
service,  except  in  the  case  of  necessity  for  the  purpose 
of  defending  tlie  place  where  they  are  from  brigands  or 
savages, 

BluntgcMi,  Droit  Intern.  CodiJiS,  §  391. 

Freedom  of  foreigners  from  compulsory  military  and  naval  service  is 
recognized  by  the  treaties  between  the  United  States  and 

Nicaragua,  June  21,1867,  Art.  IX.,  15P.S.^(i(.a(Z.,(3V.).59. 

»DomiiiicanRepuhlic,Feb.    8.1867,      "     II.,  15 /(!.,  {3V.,)  167, 
Paraguay,  Feb.    4,1859,      "   XI.,  12  Z(i.,  1096. 

Venezuela,  Ang.  37,  I860,      "     II.,  12  Id.,  1144. 

Two  Sicilies,  Oct,     1,1855,      "     V.,  11  iS.,  639. 

Treaty  between  France  and 
Eussia,  June  14.  1857,  Art.  II.,  7  .De  Clmvq.  278. 

Nicaragua,  April  11,  1859,    "   IV.,  7  J(f.,  586. 

Swiss  Confederation,  June  80, 1864,    "   IV.,  9 /</..  91. 

(Extended  to  the)  French  |  ^  j^    g.j2 

Colonies,  )  ■•        • 

Grand   Ducky  of  Meck-T 
lenhurg-Scliwerin,  (bk- 

tended  to  the)  Grand  Uune    9,1865,    "     H.,  9  Jd.,  395, 
DuiJiy    of     Meeklen- 
hurg-Strelitz,  J 

TkeFreeCitieBofLubec.);^      j_4  jggg     „     n.,  9  7.J..  187. 
Bremen  and  Hamburg,  j 
By  the  treaty  between  the  United  States  and  the  Swiss  Confederation, 
Nov.  25, 1850,  Art.  II.,  (11  U.  8.  Stat,  at  Z.,  587,)  the  members  of  either 
nation  residing  in  the  other  are  free  from  personal  military  service,  but 
are  liable  to  the  pecuniary  ot  material   contributions  chargeable  on  ei- 

Seffter.  Droit  International,  §-63,  p.  125.     Papert  relating  to  Foreign 
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Affairs,  1863,  p.  382.  Mr.  Stuart  to  Mr.  Lenard.  Sept.  6, 1863 ; "  The  ordinary 
"  claim  for  eiemption  of  alien  residents  from  military  service  doea  not 
"  extend  to  service  in  the  local  policp  when  imposed  by  the  mnnicipal 
"  law,  or  in  companies  formed  eKclusively  for  the  maintenance  of  internal 
"  peace  and  order  and  for  the  protection  of  property." 


CHAPTER     XXX. 

TAXATION. 

Article  3S9.  Jurisdiction  to  tax. 

360.  Taxes  on  the  person. 

361.  Equality  of  tases. 
363.  Corporations. 


364.  Property  in  transit. 

365.  Dehta,  and  evidences  of  debt. 

366.  Commercial  uaper. 

367.  No  nation  to  tai  national  obligations  of  another. 

Jurisdiction  to  tax. 

359.  Subject  to  the  provisions  of  this  Chapter,  each 
nation  has  exclusive  power  to  impose  taxes  : 

1.  Upon  all  property  within  its  jurisdiction,  whether 
movable  or  immovable ;' 

9.  Upon  all  property  of  its  domiciled  residents, 
and  of  corporations  existing  by  virtue  of  its  laws, 
which  is  not  within  another  jurisdiction  ;  and, 

3.  Upon  the  exercise  of  any  vocation  within  its  juris- 
diction. 

'  Taxes  are  a  portion  that  each  individual  gives  of  his  property  in  or- 
der to  secure  the  perfect  enjoyment  of  the  remainder;  and  the  owner  of 
property  within  the  limits  of  any  State,  no  matter  whether  it  be  real  or 
personal,  and  no  matter  where  he  has  his  domicil,  since  he  is  entitled  in 
respect  t«  it  to  the  protection  of  the  State,  is  liable  t«  taxes  levied  by 
sudi  State.  Duec  v.  SmaU,  7  Ainenccm  Law  Register,  500 ;  and  see 
BbintseMi,  Droit  Intern.  CadiJU,  §  377. 

There  are  authorities,  however,  to  the  contrary,  on  the  ground  that 
double  taxation,  which  this  rule  allows,  la  inequitable.  People  ex  rel. 
Hoyt  B.  Commissioners  of  Taxes,  33  Nem  Yurk  Rep.,  224,  And  see  Report 
of  Wells  and  others.  Commissioners  on  local  taxation  in  New  York,  (Har- 
per's ed.,)  pp.  43,  44,  65, 
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Taxes  on  the  person. 

360.  Taxes  in  respect  to  the  person  can  only  be  im- 
posed by  the  nation  in  which  the  person  is  domiciled. 

BkinlBcMi,  {Dr.  Int.  (Jod.,  g  376,)  qualifies  tliis  by  adding  that  the  coun- 
try of  origin  may  levy  certain  tases  on  ita  own  membere  domiciled 
abroad,  (for  esample,  taies  for  the  assistance  of  the  poor,)  but  that  the 
State  of  the  domicil  is  under  no  obligation  in  reference  la  thp  collection 
thereof. 

Equality  of  taxes. 

361.  No  other  or  more  burdensome  taxes  can  be  im- 
posed upon  foreigners,  whether  in  respect  to  person, 
property,  or  vocation,  than  on  the  members  of  the  na- 
tion. 

Equality  of  taxes  I3  secured  by  a  number  of  treaties.     See 
Treaty  between  France  and 
Russia,  June  14, 1857,  Art.  I.,  7  De  CUixq,  878. 

Peru,  March  9.  1861,    "  III.,  8  iS.,  1B6. 

Nicaragua,        April  11, 1859,    "  IV.,  7  Id..  586. 
Treaty  between  the  United  States  and 

Nicaragua,  June  21.  1867,  Art.  IX.,  15  U.  S.  Stat,  at  L..  (Tr.,)  59, 

BlwntscMi,  in  stating  the  rule  on  this  point,  qualifies  it  by  adding  that 

the  State  may  demand  a  sum  in  payment  for  tlie  privilege  of  sojourning 

in  the  country.     Treaty  provisions  forbidding  such  burdens  are  now  ao 

common  that  it  seems  advisable  to  discard  that  right. 

This  rule,  perhaps,  should  be  qualified  by  excepting  foreign  corpora- 
tions, which  it  is  usual,  in  some  countries,  to  tas  more  heavily  than  do- 
mestic corporations. 

Corporations. 

362.  The  interests  of  ownera'  of  shares  in  the  capital 
of  a  corporation  are  taxable  as  the  personal  property  of 
such  owners.     ■ 

By  the  American  law,  tlie  property  of  tlie  corporation  is  distinguished 
from  the  interests  of  its  shareholders,  for  the  purposes  of  tasatiou,  as 
well  as  for  other  purposes. 

A  State  has  no  power  to  tax  the  interest  of  bonds,  (secured  in  this  case 
tiy  mortgage,)  given  by  a  rtdlway  corporation,  and  binding  every  part  of 
the  road,  when  the  road  lies  partially  in  another  State  ;  being  one  road 
owned  by  a  company  incorporated  by  the  two  States.  The  effect  of  allow- 
ing such  tax  would  be  to  enable  each  State  to  tax  property  beyond  ita 
own  limits.  Railroad  Company  11.  Jackson,  7  Wallace'e  U.  S.  Svprtfine 
Court  Rep.,  263. 
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Upon  ecinaideratioQB  soraewliat  similar  to  those  referred  to,  it  may  be 
Buggeated  that  shurea  in  corporations,  &s  diatinj^ulshed  from  th*!  prop' 
erty  of  tiie  corporation,  should  not  be  lasable. 


363.  Shipping  is  taxable  only  by  the  nation  whose 
character  it  bears. 

This  is  the  rule  laid  down  in  Hays  v.  Pacific  Mail  Steamship  Co.,  17 
Howard's  U.  8.  Sttp.  Ct.  B^.,  596,  as  applicable  at  leaat  bo  long  aa  the 
vessel  gains  no  sitfui  in  the  foreign  State. 

See  also  People  «»  rel.  Hojt  v.  CommiBsioners  of  Taxes,  33  N^ew  York 
Bep.,  340  ;  and  Report  of  Wdls  and  others.  Commissioners  on  Local  Tax- 
ation. Harper's  ed.,  p.  45. 

Property  in  transit. 

364.  Property  of  a  foreigner,  in  transit  between  dif- 
ferent jurisdictions,  whether  actually  in  motion  or 
awaiting  directions  or  means  of  transportation,  is  only 
taxable  nnder  ordinary  revenue  laws  applicable  to  im- 
portation or  exportation. 

Tliis  rule  we  understand  to  be  generally  recoguiaed.  The  power  to 
tax  property  sent  into  a  State,  and  lying  there  awaiting  sale,  seems  clear, 
although  the  policy  of  it  ia  questioned.  Report  of  WeU»,  and  others, 
Commiaaioners,  on  Local  Taxation,  Harper's  ed,,  p.  45,  The  treaty  be- 
tween the  United  States  and  Belgium,  1P58,  Arts.  XII,  and  XVI.,  {13  U. 
8.  8tiit.  at.  L.,  1046,)  providea  that  during  the  period  allowed  by  law  for 
the  warehouaing  of  goods,  no  duties,  other  than  those  of  watch  and  stor- 
age, shall  he  levied  on  articles  brought  from  either  country  into  the 
other,  while  awaiting  transit,  re-eiportation,  or  entry  for  eonaumption. 

And  articles,  the  transit  of  which  Is  allowed  in  Belgium,  are  exempt 
from  transit  duty  there,  when  transportation  is  effected  on  Belgian  rail- 

Debts  mid  evidences  of  debt. 

385.  Debts,  and  the  evidences  thereof,  due  from 
domiciled  residents  of  a  nation  to  anotlier  nation,  or 
domiciled  residents  therein,  are  not  taxable  in  either. 


Sound  political  economy  forbids  the  t*iation  of  evidences  of  debt.  (See 
Keport  of  Welts,  and  others,  Com'rs,  on.  Local  Taxation,  Harper's  ed.,  p. 
45.  They  are  instruments  of  commerce.  The  systems  of  England  and 
France  are  understood  To  recognize  this  principle. 

It  is  for  each  nation  to  adopt  such  a  rule  or  not,  for  its  own  membera  ; 
but  in  an  international  point  of  view,  it  is  suggested  that  this  rule  should 
be  observed.  It  leaves  all  tangible  property  to  be  tased  according  to  the 
previous  rule. 
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Commercial  paper. 

366.  Negotiable  instruments  made  in  one  country, 
to  be  negotiated  or  paid  in  another,  are  not  taxable, 
except  by  stamp  duties  in  the  nation  where  made,'  and 
that  where  transferred. 

'  Ttis  rule  is  new. 

A  tax  on  the  business  of  a  dealer  in  escliange  is  not  a  tai  on  bills  or 
commerce.  Nathan  v.  Louisiana,  8  Ho'imrd's  V.  8.  Bwp.  Ct.  Sep.,  73.  By 
the  English  law,  foreign  bills  are  liable  to  stamp  duty,  when  paid,  in- 
dorsed, tranaforred,  or  otherwise  negotiated  within  the  United  Kingdom. 
Griffin  J!.  Wimtberby,  Lav>  Rep.,  3  Queen's  Bench,  753. 

Wo  nation  to  tax  national  obligations  of  another. 

367.  No  nation  can  tax  the  national  obligations  of 
another  ;  nor  its  own  obligations,  except  in  the  hands 
of  its  own  members. 

This  rule  ia  suggeated  aa  founded  in  comity,  and  one  that  will,  on  the 
whole,  be  equal  and  just  in  its  operation. 

The  Report  of  WtUs,  £u\d  others,  Coro'rs  im.  Local  TamuMon,  (Harper's 
ed,,  p.  66,)  states  that  "  England,  Austria  and  Italy  tax  the  nou-resident 
holders  of  theirnational  debts  at  the  place  where  the  debt  is  held  to  have 
been  created  or  ia  now  inscribed," 
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PART   III. 

UNIFORM  REGULATIONS   FOR   MUTUAL  CONVE- 
NIENCE. 

Title        XI.  Shipping. 
XII.  Imposts. 

XIII.  Qdakantine, 

XIV.  Railways, 

XV.   TELBUItAPHS, 

XVI.  Postal  Sbrvicb. 
XVII.  Patents, 
XVIII.  Tbadb  Marks, 

XIX.   COFYItlOHTB. 

XX.  Monet. 

XXI.  Weights. 
IXXII.  Measctrbs. 
XXIII.  Longitude. 


CoMMBBClAL  REGULATIONS, — A  number  of  provisions  affecting'  com- 
merce are  contained  in  the  preceding  Chapters  of  this  Book,  particularly 
in  Chapter  VI,,  on  Navigation  ;  in  Chapter  IX.,  concerning  Fisher- 
ies ;  in  Chapter  XVIII.,  Section  II.,  entitled  the  Extradition  op  De- 
8BBTBRS,  and  in  Titles  IX,  and  X.,  relating  to  the  Duties  op  a  Nation 
TO  Foreigners,  and  the  Duties  of  Fobbignkrs  to  the  Nation. 

Tliose  provisions  ace  there  placed,  because  they  define  what  are  re- 
garded aa  the  intrinsic  rights  of  nations,  or  are  proposed  as  modifying 
the  absolute  rights  there  stated. 

The  provisjojis  of  this  Part,  although  to  some  extent  cognate  to  those 
above  referred  to,  have  an  independent  character,  as  a  system  of  regula- 
tions founded  not  so  much  on  questions  of  riglit  and  obligation,  as  on  the 
convenience  of  having  uniform  rules  for  the  facilitation  of  commercial 
and  social  intercourse ;  and  they  are,  therefore,  presented  here,  in  con- 
nection vrith  otliera  originating  in  the  same  general  purpose. 
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TITLE      XI  . 

SHIPPING. 

Chaptbu     XXXI.  General  provisioos, 

XXXII.  Rnles  of  naTigatioii,  [law  of  the 

road  at  sea.] 
XSXIII.  Collision. 
XXXIV.  Average. 
XXXV.  Salvage.; 


CHAPTER    XXXI. 

GENERAL  PROVISIONS. 

Article  388.  Definition  of  "  ship." 

369.  '■  Appurtenances  "  defined. 

370.  Employment  of  eMps. 

371.  Foreign  navigation. 

372.  Domeatie  navigation. 

373.  Foreign  and  domeetic  ships  dzBtinguiaheti, 

374.  Owner  for  the  voyage, 

376.  Registry,  enrollment  and  license. 
376.  Value  of  ship. 


I  of  ^"sMp." 

368.  The  term  "ship,"  aa  used  in  this  Code,  signi- 
fies  any  structure  fitted  for  navigation.  Every  kind  of 
ship  is  included  in  the  term  "  shipping." 

'■^Appurtenances''^  defined. 

369.  The  teiin  "appurtenances,"  as  used  in  this 
Code,  in  respect  of  a  ship,  includes  all  things  belong- 
ing to  the  owners,  which  are  on  board  of  the  ship,  or 
attached  to  it,  and  are  connected  with  its  proper  use  for 
the  objects  of  the  voyage  and  adventure  in  which  the 
ship  is  engaged. 

See  1  Parson^  Maritime  La-a,  71. 

Mrnployment  of  ships. 

370.  Ships  are  engaged  either  in  foreign  or  domestic 
navigation,  or  in  the  lieherieB, 
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Foreign  navigation. 

371.  Ships  are  engaged  in  foreign  navigation,  when 
passing  to  or  from  a  foreign  r,ountry,  or  in  any  service 
connected  therewith. 

Domestic  navigation. 

372.  Ships  are  engaged  in  domestic  navigation,  when 
passing,  for  ctrriigi  or  traffic,  between  places  within 
the  same  nation,  or  in  any  service  within  the  nation, 
connected  therewith.' 

Receiving  o  ■  discharging  part  o"  a  foreign  cargo, 
or  of  foreign  passengers,  at  ons  port,  and  another  part 
of  the  same  at  another  port,  is  not  domestic  navigation, 
as  here  defined.' 

'  This  will  include  both  the  coasting-  trade  and  internal  navigation. 
By  the  treaty  between  the  United  States  and  the  SetUerlands,  Aug.  3G, 
1S52,  Art.  IV.,  <10  U.  S.  Stat,  at  Large.  984,)  the  trade  from  island  to 
island  in  the  Eastern  -irchijtelago.  and  from  Atlantic  to  Pacific  ports  in 
the  United  States,  is  considered  as  coasting  trade. 
'  Convention  between  the  United  States  and 

^^Jl^l?'^  I  Feb.  8, 1867.  Art.  VIL,  15  U.S.  Stat,  ca  L..(Tr.,)  161. 
Treaty  between  tlie  United  States  and 

Bolivia,  May  13, 1858,  Art.     III.,  13  U.  8.  Stat,  at  L.,  1004. 

Venezuela,  Aug.37,1860.  "  VII.,  13  J<i..  1147. 
Two  Sicilies,  Oct.  1, 1855,  "  XIII,,  11  Id..  647. 
Netherlands,  Aug.  36, 1853.     "      IV.,  10  Id.,  984. 

Foreign  and  domestic  ships  distinguished. 

373.  A  ship,  when  within  the  limits  of  its  own  na- 
tion, is  called  a  domestic  ship  ;  within  the  limits  of 
another  nation,  it  is  called  a  foreign  ship. 

In  the  United  States,  a  ship  is  called  domestic  or  foreign  io  any  State, 
according  as  it  belongs  to  that  State,  or  any  other.  In  this  Code,  these 
words  depend  on  nationality. 

Owner  for  the  voyage. 

374.  If  the  owner  of  a  siiip  commits  its  possession' 
and  navigation  to  another,  that  other,  and  not  the 
owner,  is  responsible  for  its  repairs  and  supplies, 

'  As  a  general  rule,  the  party  that  mans  the  vessel  is  considered  as  in 
pOBSession.  Palmer  v.  Gracie,  4  WasMngton'i  U.  8.  Circuit  Gt.  Sep.,  110 ; 
Marcardier  v.  Chesapeake  Ins.  Co.,  8  Oranoh's  U.  8.  Svf.  Ct.  Sep.,  39 ;  The 
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r,  1  Sumner's  U.  S.  drc.  Ct.  j 


p.,  o51 ;  Ldjjb  of  Maliogany, 


y,  enroXl'ment^  and  license. 
375.  The  registry,  enrollment,  and  liceiisp  of  ships 
are  regulated,  in  each  nation,  by  its  own  laws.     The 
national  character  of  shipping  is  defined  by  Chap- 
ter XX. 


3  K»nt'»  Cominentariea,  133  ; 


.  Stevens,  7  BorfioMc'*  (Nm  York) 


Value  of  ship. 

376.  The  value  of  a  ship,  when  not  fixed  or  ascer- 
tained by  agreement  of  the  parties,  is  her  value  for  sale 
at  the  port  to  which  she  belongs,  less  the  expense  of 
returning  her  there,  including  insurance. 

For  a  discuBsion  as  to  l!ie  teats  of  value  o(  a  ship,  see  Tranmotioits  of 
National  Aseoeiation  for  Promotion,  of  Social  Science,  1868,  p.  875. 


CHAPTER    XXXII. 


RULES  OF  NAVIGATION,  [LAW  OF  THE  ROAD  AT  SEA.] 


The  priiviBiona  of  this  Qiapter  are  those  isaned  in  pursuance  of  tlie 
British  Mereliant  Shipping  Act,  1863,  Table  e,  %  33.  mado  applirable,  by 
consent  of  the  nations,  to  the  ships  of  the  following  conntries,  whether 
within  British  jurisdiction  or  not,     Bntish  Order  in  Council,  of  July  30. 


Anstria. 

Hawaiian  lalanda. 

Argentine  Hepabllo. 

Belgium, 

Brazil. 

Hayti. 
Italy. 
Lubeck, 

Bremen. 
Chili. 

Mecklenburg.Schv 
Morocco. 

Denmark  Proper. 

^•etherlands. 

Equator.Republicof  the. 

France. 

Great  Britain. 

Norway. 

Oldenburg. 

Pern, 

Hamburg, 

Portugal, 
PruGsift. 

Hanover. 

Roman  States. 
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BusEia. 

Turkey. 

SchlBswig.                                    United  Stales,  sea-ffoing  sliips. 

Spain. 

United  Slates,  inland  waters. 

Sweden. 

Urugnay, 

3LE  377, 

Law  at  the  road  at  sea. 

Rulel.   Steam  and  sail. 

3,  NiKht-liRhta, 

3.  Lights  for  3ea-going  steamships. 

4.  Lights  for  steam-tugs. 

5.  Lights  for  sailing  ahips- 

0.  Excfiptional  liglits  for  small  sailing  ships. 

7.  Lights  for  ships  at  anchor. 

8.  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  and  boats. 

10-  Fog-signals. 

1!.  Two  sailing  ships,  or  two  ships  under  steam, 

meeting. 

13.  Two  sailing  ships  crossing. 

14.  Two  ships  under  ateam  crossing. 

15.  Sailing  ship  and  ship  nnder  steam. 

16.  Ships  under  steam  to  slacken  speed. 

IB.  Proviso  to  save  special  cases. 

20.  No  ship  under  any  circumstances  lo  neglect 

proper  precautions. 

378. 

Duty  of  succor. 

Ijaw  of  the  road  at  sea. 

377.  Tlie  following  rules  of  navigation  constitute  the 
law  of  tlie  road  at  sea  : 

In  addition  to  wliicli,  all  rules  concerning  the  lights  or 
signals  to  be  carried  by  ships  navigating  the  waters  of 
any  harbor,  river,  or  other  inland  water,  or  concerning 
the  steps  for  avoiding  collision,  to  be  taken  by  such 
ships,  which  have  been,  or  may  hereafter  be,  made  by 
or  under  the  authority  of  any  local  law,  shall  continue 
and  be  of  full  force  and  effect  in  respect  to  domestic 
ships  in  all  cases,  and  in  respect  to  foreign  ships  having 
notice  of  such  rules  ;  but  foreign  ships,  which  are 
not  shown  to  have  had  notice  thereof,  are  not  bound 
thereby. 
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Merchant  Shipping  Act  of  1854,  §  31 :  modified  by  insertiug  the  ex- 
emption of  foreign  ships  without  aotice. 

The  local  regul»tiona  of  a  harbor  have  been  held  by  the  Amerieao 
courts  as  not  applicable  in  questions  of  collision,  as  against  foreign  ships 
engaged  in  general  commerce.  Such  a  sliip  carrying  the  light  required 
by  the  admiralty  rules,  is  not  in  fault  for  not  showing  a  different  oi 
quired  by  local  law.  The  New  York  b.  Rea,  18  Howard's  V.  8.  Sap.  Ct. 
Sep.,  233 :  Snow  m.  HiH,  30  Id.',  543.  But  see,  also,  The  James  Gray 
The  John  Fra8er,-31  Id.,  184 ;  The  E.  C.  Scranton,  3  Blalchford'g  U.  S. 
Oirc.  Ct.  Rep.,  50;  Smith  «.  Condry,  1  Howards  JJ.  8.  8ap.  Ct.  Be^ 
And  compare  Article  60,  concerning  restrictions  on  the  right  of 
gation. 

Steam,  and  sail. 

Rule  1.  In  the  following  rules,  every  steamship, 
which  is  under  sail  and  not  under  steam,  is  to  be  con- 
sidered a  sailing  ship  ;  and  every-  steamship,  which  is 
under  steam,  whether  under  sail  or  not,  is  to  be  con- 
sidered a  ship  under  steam. 

Article  1  of  British  Regulations.  1868. 

Night  lights. 

Rule  2.  The  lights  mentioned  in  the  following  rules, 
numbered  3,  4,  6,  6,  7,  8  and  9,  and  no  others,  must  be 
carried  in  all  weathers,  from  sunset  to  sunrise. 

Article  3  of  British  Regulations.  The  meaning  is  that  the  lights  shall 
be  fairly  visible.  Sea  Nymph  of  Chester,  Eolfs  Rule  of  the  Road  at  Sea, 
p,  34. 

Lights  for  sea-going  steamships. 
Rule  3.    Sea -going   steamships,  when  under  way,' 
must  carry : 

1.  At  the  foremast  head,'  a  bright  white  light,  so  con- 
structed as  to  show  an  uniform  and  unbroken  light  over 
an  are  of  the  horizon  of  twenty  points  of  the  compass, 
so  fixed  as  to  throw  the  light  ten  points  on  each  side  of 
the  ship,  viz  :  from  right  ahead  to  two  points  abaft  the 
beam  on  either  side,  and  of  such  a  character  as  tci  be 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a 
distance  of  at  least  five  miles  ; 

2.  On  the  starboard  side,  a  green  light,  so  constructed 
as  to  show  an  uniform  and  unbroken  light  over  an  arc 
of  the  horizon  of  ten  points  of  the  compass,  so  fixed  as 
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to  throw  the  light  from  right  aliead  to  two  points  abaft 
the  beam  on  the  starboard  side,  and  of  such  a  character 
as  to  be  visible^  on  a  dark  night,  with  a  clear  atmos- 
phere, at  a  distance  of  at  least  two  miles  ; 

S.  On  the  port  side,  a  red  light,  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass,  so  fixed  as  to 
throw  the  light  from  right  ahead  to  two  points  abaft  the 
beam  on  the  port  side,  and  of  such  a  character  as  to  be 
visible'  on  a  dark  night,  with  a  clear  atmosphere,  at  a 
distance  of  at  least  two  miles  ; 

4.  The  said  green  and  red  side  liglits '  must  be  iitted 
with  inboard  screens,  projecting  at  least  three  feet  for- 
ward from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

Article  3  of  B^-ilish  Begidatwna.  See  Tlie  Louisa  v.  The  City  of  Paria, 
Hdlfs  Ruk  of  the  Rond,  y.  13. 

'  A  veeael  witli  lier  anchor  down,  but  not  actaally  holden  by  and  under 
the  control  of  it,  is  "  uvdar  wtty,"  within  the  meaning  of  the  Admiralty 
regalation,  (1858,1  and  ia  bound  loeshibit  colored  lights.  Tlie  Esk;  The 
Gitana,  Law  Bep.,  2  Adm.  <6  Sec,  350.  ' 

A  vessel  driven  from  het  anchor  by  a  gale  of  wind,  and  setting  sail  to 
get  out  t«  sea,  is,  even  if  wholly  unmanageable,  '■  under  wa^,"  within  the 
meaning  of  the  Admiralty  regulation,  (1858,)  and  is  bound  to  exhibit 
colored  lights ;  and  an  omission  to  exhibit  them  U  negligence.  George 
Arkle,  Lushington'i  Bep.,  383. 

'  It  lias  been  proposed  that  there  be  added  after  "  foremast  head,"  the 
words  "or  below  the  foreynrd,  where  it  can  be  best  seen,"  Jenki/ts"  Rule 
of  the  Road  at  Sea,  p.  08. 

^  The  lights  must  be  so  placed  as  to  be  visible  to  an  approaching  vessel 
on  that  side. 

Lamps  duly  screened  and  fixed  on  stands  secured  to  the  paul-bitta  of 
the  windlass,  are  not  placed  in  a  proper  position,  as  required  by  the  regu- 
lations of  186)t,  respecting  lights.  The  Gustav ;  The  Now  Ed,  9  Late 
Times  Sep.,  {If.  8.,)  5i7. 

'  The  insertion  of  the  words  "  shall  be  carried,"  after  "  red  side  lights," 
has  been  proposed.    JenMiuf  Rule  of  tlie,  Road  lU  Sea,  p.  68 

Lights  for  steam-tugs. 

Kule  4.  Steamships,  when  towing  other  ships,  must 
carrj  two  bright  white  masthead  lights  vertically,  in 
addition  to  their  side  lights,  so  as  to  distinguish  them 
from  other  steamships.     Each  of  these  masthead  lights 
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must  be  of  the  same  construction  and  character  as  the 
masthead  lights  which  other  steamships  are  required  to 
carry. 

Article  i  of  British  Begulattons. 

Lights  for  sailing  ships. 

Rule  5.  Sailing  ships  under  way,  or  being  towed, 
must  cany  the  same  lights  as  steamships  under  way, 
with  the  exception  of  the  white  masthead  lights,  which 
they  must  never  carry. 

Article  5  of  the  British  Regulations, 

A  proposed  modification,  printed  in  Jen/dits'  Eaie  of  the  Road  at  Sea, 
(p.  B9,)  subBtitutes  the  following  for  tlie  above  : 

"  Sailing  ahips  urider  weigh,  or  being  towed,  aliall  carry  side  lights  onlj, 
namely,  a  screen  light  on  the  starboard  side,  and  a  red  light  on  the  porl 
side,  (of  the  same  character,  and  in  the  same  relative  position,  and 
screened  similar  to  those  of  steamers,  as  in  Article  $.)" 

"  It  a  sailing  ship  is  not  astern  of  the  towing  steamer,  but  is  lashed 
alongside  of  her,  or  has  one  in  either  side  of  her,  then  she  shall  carry  a 
bright  white  light  at  the  foremsst  head,  or  below  the  foreyard,  (where  it 
can  be  best  seen,)  in  addition  to  the  two  side  lights,  and  the  steamers 
shall  carry  none." 

"  lAghtt  astern.  Any  vessel  seeing  the  lights  of  another  coming  np  astern 
of  her,  shall  exhibit  or  wave  a  light  at  the  stern  until  such  vessel  has 
passed." 

Mxc&ptional  lights  for  small  sailing  ships. 

Rule  6.  Whenever,  as  in  the  case  of  small  ships 
during  bad  weather,  the  green  and  red  lights  cannot  be 
fixed,  these  lights  must  be  kept  on  deck,  on  their  re- 
spective sides  of  the  ship,  ready  for  instant  exhibition, 
and,  on  the  approach  of  or  to  other  vessels,  must  be 
exhibited  on  their  respective  sides  in  sufficient  time  to 
prevent  collision,  in  such  manner  as  to  make  them  most 
visible,  and  so  that  the  green  light  sliall  not  be  seen 
on  the  port  side,  nor  the  red  light  on  the  starboard 
side. 

To  make  the  use  of  these  portable  lights  more  certain 
and  easy,  the  lanterns  containing  them  must  each  be 
painted  on  the  outside  with  the  color  of  the  light  they 
respectively  contain,  and  must  be  provided  with  suit- 
able screens. 

Article  6  of  BrUisli,  Begulationa,  as  amended,  186!), 
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Lights  for  ships  at  anchor. 

Rule  7.  Ships,  whefchei*  steamships  or  sailing  ships, 
when  at  anchor  in  roadsteads  or  fairways,  must'  ex- 
hibit, where  it  can  best  be  seen,  but  at  a  height  not  ex- 
ceeding twenty  feet  above  the  hull,  a  white  light,'  in  a 
globular  lantern  of  eight  inches  in  diameter,  and  so 
constructed  as. to  show  a  clear,  uniform  and  unbroken 
light,  visible  all  round  the  horizon,  and  at  a  distance  of 
at  least  one  mile. 

Article  7  of  BritUh  Resulations. 

'  By  Order  iu  Couucil  of -January,  18(i3,  the  words  "  between  sunset  and 
Bunriae,"  were  omitted  here. 

'  It  has  been  proposed  to  adbstitate  tlie  words  "  a  bright  white  light 
only,"  for  the  words  "  a  white  light,"  after  "hull."  Jenkiiis'  Rule  of  the 
Road  at  8m.,  p.  70. 

Mghts  for  pilot  vessels. 

Rule  8.  Sailing  pilot  vessels  must  not  carry  the 
lights  required  for  other  sailing  vessels,  but  must  carry 
a  bright  white  light  at  the  masthead,  visible  all  round 
the  horizon,  and  must  also  exhibit  a  flare-up  light  every 
fifteen  minutes. 

Article  8  of  British  Regwlations. 

Proposed  alterations  suggest  that  the  range  and  intensity  of  the  lights, 
and  a  Used  relative  position  for  the  side  liglits,  should  ho  determined. 
Jenlcins'  Rule  of  the  Road  at  Sua,  p.  72, 

Lights  for  fishing  vessels  and  boats. 

Role  9,  Open  tishing  boats  and  other  open  boats 
shall  not  be  required  to  carry  the  side  lights  required 
for  other  vessels  ;  but  if  they  do  not  carry  such  lights, 
they  must  carry  a  lantern  having  a  green  slide  on  the 
one  side  and  a  red  slide  on  the  other  side  ;  and  on  the 
approach  of  or  to  other  vessels,  such  lantern  must  be  ex- 
hibited in  suflicient  time  to  prevent  collision,  so  that  the 
green  Hglit  shall  not  be  seen  on  the  port  side,  nor  the 
red  light  on  tlie  starboard  side. 

Fishing  vessels  and  open  boats,  when  at  anchor,  or 
attached  to  their  nets,  and  stationary,  must  exhibit  a 
bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not  be 
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prevented  from  using  a  flare-up  light  in  addition,  if 
considered  expedient. 

Article  9  of  British  Megidations. 

Fog-signals. 

Rule  10.  Whenever  there  is  fog,  whether  by  day  or 
night,  the  fog-signals  described  below  must  be  carried 
and  used,  and  must  be  sounded  at  least  everj'  five 
minutes,  viz: 

1.  Steamships  under  way  must  use  a  st^am-whiatle, 
jdaced  before  the  funnel,  not  less  than  eight  feet  from 
the  deck  ; 

3.  Sailing  ships  under  way  must  use  a  fog-horn  ; 

3.  Steamships  and  sailing  ships,  when  not  under 
way,  must  use  a  bell. 

Article  10  of  British  Uegulations, 

Two    sailing   ships,   or   two    ships   under   steam. 


Rule  11.'  If  two  sailing  ships,  or  two  ships  under 
steam,  are  meeting,  end  on,  or  nearly  end  on,  in  such 
manner  as  to  involve  risk  of  collision,  the  helms  of  both 
must  be  put  to  port,  so  that  each  may  pass  on  the  port 
side  of  the  other, ' 

This  rule  only  applies'  to  cases  where  ships  are  meet- 
ing end  on,  or  nearly  end  on,  in  such  a  manner  as  to 
involve  risk  of  collision,and  does  not  apply  to  two  ships 
which  must,  if  both  keep  on  their  respective  courses^ 
pass  clear  of  each  other. 

The  only  cases  in  which  it  applies,  are  when  each  of 
the  two  ships  is  end  on,  or  nearly  end  on,  to  the  other : 
in  other  words,  to  cases  in  which,  by  day,  each  ship 
sees  the  masts  of  the  other  in  a  line,  or  nearly  in  a  line, 
with  her  own,  and,  by  night,  to  cases  in  which  each 
ship  is  in  such  a  position  as  to  see  both  the  side  lights 
of  the  other.  It  does  not  apply,  by  day,  to  cases  in 
which  a  ship  sees  another  ahead  crossing  her  own 
course ;  or,  by  night,  to  cases  where  the  red  light  of  one 
ship  is  opposed  to  the  red  light  of  the  other ;  or,  where 
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the  green  light  of  one  ship  is  opposed  to  the  green  light 
of  the  other  ;  or,  where  a  red  light  without  a  green  light, 
or  a  green  light  without  a  red  light,  is  seen  ahead  ;  or, 
where  both  green  and  red  lights  are  seen  anywhere  but 


'  Articles  H  arid  13  of  Britisli  Regulations. 

'  Tlie  following  subBtitutes  for  tlie  first  paragraph  have  been  proposed, 
{JetiMns'  Rule  of  tlie  Road  at  Sea,  p.  73  :) 

"  A  sailing  ship  on  the  port  tack  shall  keep  out  of  the  way  of  a  sailing 
ship  on  the  starboard  tack,  ancl  a  sailing  ship  which  ia  to  windward  shall 
keep  out  of  the  way  of  a  sailing  ship  which  is  to  leeward." 
"A  at«amer having  another  end  on,  shall  port. 
On  lier  port  side,  shall  port." 

'  The  qualifications  which  follow  are  from  the  Order  in  Council  of 
1868. 

This  amendment  of  the  rule  seems  to  have  introduced  uncertainty  in 
its  practical  application. 

The  collision  of  the  Bonlbav  with  the  Oneida,  near  Yokohama,  Japan, 
January  24, 1870,  gave  rise  to  a  discussion  of  the  terms  of  this  rule  in  the 
PaU  Mail  Gazette,  issues  of  March  Slst,  33nd  and  34th,  and  April  13th, 
1870. 

Id  the  issue  of  the  31at  Mardi,  a  writer  ("  Bjng  Giraud  ")  avers,  that 
collisions  at  sea  are  to  some  extent  caused  by  what  he  supposes  to  be  the 
unsettled  state  of  the  rule  of  the  road  at  sea. 

And  in  tlie  issue  of  the  34th  March,  the  same  writer  quotes  the  lan- 
guage of  Mr.  S.  Cave,  Vice-President  of  the  Board  of  Trade ;  "  Collisions 
are  not  caused  by  observance,  but  by  neglect  or  misconception,  of  these 

In  the  issue  of  MarcJi  33nd.  a  writer  ("  T.  Q."}  says,  in  substance,  as 
follows : 

Article  IS  applies  to  two  ships  under  steam,  each  meeting  the  other  "  end 
on,  or  nearly  end  on." 

In  no  other  position  than  end  on,  or  nearly  end  on,  will  each  show  to 
the  other  both  her  colored  side  lights.  And  in  the  ease  of  such  meeting, 
each  ship  is  required  by  this  Article  to  port,  and  each  passes  to  the  right 
of  the  other.  This  Article  can  never  apply  to  one  of  two  ships,  (as  as- 
sumed by  "  Byng  Qiraud,"  in  letter  of  21st  instant,)  and  can  never  apply 
at  all,  unless  it  applies  to  both  of  "two  ships  meeting  end  on,  or  nearly 

If  one  of  two  ships  is  required  to  act  under  this  Article,  they  are  both 
required  to  do  so. 

An  Order  in  Council  has  expressly  stated  that  this  Article  applies  only 
to  two  steamships,  (at  night,)  "  each  of  which  is  in  such  a  position  as  to 
see  both  the  side  lights  of  the  other." 
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Article  14  appl  ies  to  two  ships  under  steam,  each  crossing  the  path  of 
tlie  other,  so  as  to  involve  risk  of  collision. 

So  long  as  the  courses  of  the  two  ships  cross,  one  of  the  ships  will 
always  have  her  red  light  exposed  to  the  green  light  of  the  other — one  ia 
always  to  the  left  of  the  other.  And  this  Article  requires  the  one  to  the 
left  to  "  keep  out  of  the  way  of  the  other." 

So  long  as  like  is  exposed  to  like— i.  e.,  the  green  light  of  one  ship  ia 
cuposed  to  the  green  light  of  the  other,  or  the  red  light  of  the  one  ship 
is  exposed  tjD  the  red  light  of  the  other— the  ships  are  "  pataing  »hipa," 
and  there  is  no  danger  of  collision. 

If  each  ship  sees  the  red  and  green  lights  of  the  other,  they  are 
"meetinff  eiid  on,  or  newrly  end  on." 

So  long  aa  a  green  light  is  exposed  to  a  red  Jight,  the  ships  must  be 
"  crossing  a/dps,"  and  collision  is  almost  inevitahle,  unless  the  one  tw  the 
left  keeps  out  of  the  way. 

In  the  issue  of  the  34th  March,  a  writer  {"  R.  E.  Hooppell ")  suggests, 
that  the  simple  revision  required  is  the  leaving  out  from  the  rules  the 
words  "  or  nearly  end  on,"  as  heing  amhiguous  and  misleading. 

This  suggestion  was  approved  by  "  Bynd  Giraud,"  in  the  same  journal. 

Thoo  sailing  ships  crossing. 

Rule  13.  When  two  sailing  ships  are  crossing,  so  as 
to  involve  risk  of  collision,  if  they  have  the  wind  on 
different  sides,  the  ship  with  the  wind  on  the  port  side 
must  keep  out  of  the  way  of  the  ship  with  the  wind  on 
the  starboard  side,  except  when  the  siiip  with  the  wind 
on  the  port  side  is  close-hauled,  and  the  other  ship  free, 
in  which  case  the  latter  ship  must  keep  out  of  tlie  way, ' 
But  if  they  have  the  wind  on  the  same  side,  or  if  one 
of  them  has  the  wind  aft,  the  ship  which  is  to  wind- 
ward must  keep  out  of  the  way  of  the  ship  which  is  to 
leeward. 

Article  12  of  British  Begulalions. 

'  Cited  and  applied  in  Dean  n.  Mart ;  The  "  Constitution,"  2  Moore's 
Privjf  CoaneU  Eep.,  {N.  8.,)  453  ;  10  Jurist,  831 ;  10  Late  Time)  Bep.,  (JV. 
S.,)  894. 

Two  ships  under  steam  crossing. 

Rule  14.'  If  two  ships  under  steam  are  crossing,  so 
as  to  involve  risk  of  collision,  the  ship  which  lias  the 
other  on  her  own  starboard  side  must  keep  out  of  the 
way  of  the  other.' 

'  Article  14  of  British  BeguCatioiig. 
Article  13  'a  superseded  by  Rule  II. 
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'Tlie  words  "  slie.ll  starboard  and  stop,  and  reverse  if  necessary,"  have 
been  proposed  to  be  substituted  for  "  shall  keep  out  of  the  way  of  the 
other."    JenMTta'  Rule  of  the  Road  at  Sea,  p.  73. 

Sailing  ship  and  ship  under  steam. 

Uale  IS.  If  two  ships,  one  of  which  is  a  sailing  ship, 
and  the  other  a  steamship,  are  proceeding  in  such  di- 
rections as  to  involve  risk  of  collision,  the  steamship 
must  keep  out  of  the  way  of  the  sailing  ahip. 

Article  IS  of  Brituh  Regulations. 

It  has  been  proposed  to  substitute  the  following  in  place  of  this  rule  : 
"A  steamship  shall  keep  out  of  the  way  of  a  sailing  ship."  JenMna' 
RuU'of  the  Road  at  Sea,  p.  Ti. 

The  American  rule  permits  a  steamer  to  go  either  to  the  right  or  the 
left  of  a  sailing  ship,  which  has  the  wind  free.  The  Osprey,  SpragVf^a 
J}eciai(ms,  345 ;  Steamer  Oregon  v.  Rocca,  18  Howard'*  U.  8.  Supreme  Gt. 
Sep.,  570. 

The  English  statute  rule  requires  her  to  go  to  the  right.  17  &  18  Viet., 
c.  104,  §  3S6. 

The  principle  upon  which  the  steamship  is  liable,  even  though  the  sail- 
ing ship  is  culpable,  is  laid,  down  In  Inman  v.  Keck ;  The  City  of  Ant- 
werp, and  The  Friedrich,  37  Law  Jour.  Adm.,  35 ;  3  Law  Rep.  P.  0.,  35. 

Ships  under  steam  to  slac'ken  speed. 

Rule  16.  Bpery  steamship,  when  approaching  an- 
other ship,  so  as  to  involve  risk  of  collision,  must 
slacken  her  speed,  or,  if  necessary,  stop  and  reverse, 
and'  every  steamship,  when  in  a  fog,  must  go  at  a  mod- 
erate rate  of  speed. 

Article  16  of  BriMsk  Eegulatima. 

'  Alterations  proposed  omit  all  bat  the  lait  elauMs.  JenMna'  Rule  of  the 
Road  at  Sea,  p.  73. 

Ships  overtaking  other  ships. 

Rule  17.  Every  ship  overtaking  another,  must  keep 
out  of  her  way. 

From  Article  17  of  Brituh  Regulations. 

Construction  of  preceding  rules. 

Rule  18,  "Where,  by  the  rules  of  navigation  con- 
tained in  this  Code,  one  of  two  ships  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course,  subject  to  the 
qualilications  contained  in  the  next  rule. 

Article  18  of  British  RegidatiiMt. 
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Proviso  to  save  special  cases. 

Rule  19.  In  applying  the  rules  of  navigation  con- 
tained in  this  Code,  due  regard  muet  be  had  to  all 
dangers  of  navigation,  and  to  any  special  circum- 
stances which  may  exist  in  a  particular  case,  rendering 
a  departure  from  the  rnles  necessary,  in  order  to  avoid 
immediate  danger. 

Article  19  of  British  Regulations. 

If  a  aMp  bound  to  keep  lier  course  under  the  18th  sailing  rule  of  1863, 
justifies  hpr  departure  from  tJiat  rule  tinder  the  IBth  rule,  ehe  takes  upon 
herself  tlie  obligation  of  showing  not  only  that  her  departure  was.at  the 
time  it  took  place,  necessary,  in  order  to  avoid  immediate  danger,  but  also 
that  the  course  adopted  by  her  was  reasonably  calculated  to  avoid  that 
danger.  The  Agra  and  Blinabetli  Jenkins,  Law  Eep.,  1  P.  U.,  501 ;  citing 
Bolt,  Rvie  of  the  Euad,  p.  101 ;  The  George  Deaa  v.  The  Constitution, 
Admiralty  Court,  1  Feb.,  1865;  the  Planet  v.  The  Aura,  Admiralty  Court, 
7  Dec.,  1865. 

A  departure  from  a  rule  or  usage  ia  not  only  justified  when  a  compliance 
would  be  dangerous  from  special  circumstances,  but  becomes  a  positive 
duty  when  such  compliance  would  endanger  or  injure  another  vessel,  and 
then  a  compliance  with  tlie  rule  or  usage  would  be  no  eicuse.  Allen  n, 
Mackay,  Sprague'a  Decimom,  319 ;  The  Vauderbilt,  Abbott's  Adm.  Rep., 
361 ;  The  Friends,  1 W.  Bdbimon'a  Rep.,  478 ;  The  Commerce,  3  Id.,  387 ;  The 
Steamer  Oregon  c.  Rocca,  18  Howard's  U.  8.  Sup.  Gt.  Rep.,  573;  Crockett 
V,  Newton,  Zd.,  383 ;  3  Parsons  on.  Contracts,  313. 

No  ship  under  any  circwmstances  to  neglect  proper 
precautions. 

Rule  20.  Nothing  in  the  rules  of  navigation  contained 
in  this  Code  shall  exonerate  any  ship,  or  the  owner, 
master,  or  crew  thereof,  from  thejeonsequences  of  any 
neglect  to  carry  lights  or  signals,  or  to  keep  a  proper 
lookout,  or  of  the  neglect  of  any  precaution  which 
may  be  required  by  the  ordinary  practice  of  seamen,  or 
by  the  special  circumstances  of  the  case. 

Article  20  of  British  Regulations. 

Alterations  proposed  (Jenkins'  Snle  of  the  Road  at  Sea,  p.  74,)  omit  this 
and  the  two  preceding  rales,  and  substitute  the  following; 

"  Every  steamship  must  carry  a  compass  on  the  bridge." 

Ihitp  of  succor. 

378.  It  is  the  duty  of  all  persons  on  the  high  seas 
to  render  assistance  to  ships  or  persons  in  distress, 
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whether  from  collision  or  otherwise,  so  far  as  it  can  be 
done  with  reasonable  safety  to  themselves. 

The  Germanift,  21  Law  Times  Hep..  (JV.  8..)  44. 

By  35  &  36  Vict.,  c.  63,  a.  38,  in  ease  of  collieion  between  two  ships,  it 
is  the  duty  of  "  the  person  in  charge "  of  each  ship  to  render  asfiiatance 
to  the  other :  and,  in  case  he  fails  to  do  so,  without  reasonable  excuse,  the 
collision  shall,  in  absence  of  proof  to  the  contrary,  be  deemed  to  hs,ve 
heen  caused  hy  his  wrongful  act. 

This  principle  was  appliiid  in  The  Queen  of  the  Orwell,  7  Lav)  Times, 
(if.  S.,)  839 ;  11  Weekly  Sep.,  499. 

The  "  person  in  charge,"  intended  by  that  section,  is  the  master.  The 
Queen  ;  The  I^ird  John  Russell,  Ln,w  Rep.,  3  Adm..  £  Ecc.,  354. 


CHAPTEE    XXXIII. 

COLLISION. 

These  rules  are  chiefly  from  the  Cirnl  Code,  reported  for  New  York,  p. 
115,  and  the  German  Qenerdl  Meraantile  LaiB.  For  a  discuSision  on  the 
liability  for  collision  at  sea,  see  The  TratisarMona  of  tke  British  National 
Association  for  Promotion  of  Sociai  Science.  1859,  p.  21fl. 

Article  379.  Loss,  how  apportioned. 

380.  Faults  of  navigation. 

381.  Who  liable, 

388.  Personal  liability  of  wrong-doet, 
383.  Compulsory  pilotage. 

Loss^  how  apportioned. 

379.  Losses  caused  to  ship,  freight, '  or  freightage,  by 
any'  collision  of  two  or  more  ships,^  are  to  be  borne  as 
follows  : 

1.  If  either  party  was  exclusively  in  fault,  he  must 
bear  his  own  loss,  and  compensate  the  other  for  any 
loss  he  has  sustained  ;' 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by 
him  on  whom  it  falls  ;" 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  di- 
vided,' unless  it  appears  that  there  was  a  great  dis- 
parity in  fault,  in  which  case  the  loss  must  be  equitably 
apportioned  ;  or,  unless  it  appears  that  both  parties  were 
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willfully  in  fault,  in  which  case  the  loss  must  be  home 
by  him  on  whom  it  falls  ;'  or, 

4.  If  it  cannot  bi?  ascertained  where  the  fault  lies,  the 
loss  must  hs  equa'-'y  divided." 

■  Tlie  Sarraganseit,  OleoU,  246  ;  Allen  v.  Mackay,  Sprag'te's  Decidons, 
819.  The  word  ■'  freight"  is  used  to  desiftnate  whatever  is  tmme,  as  most 
likely  to  avoid  the  ami  of  tha  same  word  in  two  masea.  freight  being  in 
frequeut  line  for  the  thing  carried,  as  well  as  f^ir  the  |irice  of  carriage. 

'  These  are  applicft'ule,  whether  one  or  botli  of  tiie  ahije  are  sailing, 
drilling,  anchored,  or  fastened  to  the  shore.  Oermrnt  Mireantih  Lav), 
%  738. 

"  The  owner  of  a  vessel  solely  in  latill  is  answerable  for  damatfes 
caused  by  a  BeC')Dd  vessel  being  driven  by  the  collision  against  a  third. 
Germ.  Merc.  Law,  %  741. 

'  The  Scioto,  Dmdg  Bep..  359 ;  The  WoodrojvSims,  3  Bods.,  83 ;  The 
Sappho,  9  Jurixt,  560 ;  TteeveB  «.  The  Constitution,  Gilpin's  Bep..  579. 
Where  repairs  are  practicable,  the  damages  awarded  must  be  sufficient  to 
restore  the  injured  vessel  to  the  condition  Id  which  she  was  before  the 
collision,  without  any  deduction  from  new  for  old.  The  Baltimore,  S 
WaUnee-s  U.  8.  Bap.  Ct.  Bep.,  377. 

'  The  Woodrop-Sims,  mipra  ;  Stainback  c.  Rae,  14  Howwrd^s  IT.  8.  Sup. 
Ct.  Rep.,  S38 ;  The  Itinerant,  2  W.  BMmon'a  Rep.,  336 ;  The  Celt,  3  Ha-g- 
gard't  Adm.,  338,  note.  An  inevitable  accident  is  defined  in  The  Virgil, 
(3  Bcbimcm's  Bep.,  301,)  to  be,  "  that  which  the  party  cliarged  with  the 
*' offense  could  not  possibly  prevent  by  the  exercise  of  ordinary  care,  cau- 
"  tion,  and  maritime  skill."     The  Uhla,  19  Law  Tintea  Bep.,  [If.  8.,)  8B. 

'  This  is  the  rule  in  admiralty  courts.  Gushing  -o.  The  John  Fraser,  31 
Soward's  U.  8. 8up.  Ct.  Bep.,lU ;  Rogers  «.  The  St,  Charles,  IS  Id.,  108;  The 
Catherine  a.  Dickinson,  17  Id.,  177  ;  Vaui  *.  Sheffer,  8  Moore's  PHvy  Coun- 
eit  Bep.,  76.  It  ia  otherwise  at  common  law.  Dorrell  v.  Qen.  St.  N.  Co., 
5  EUis  di  BlaeMnint'a  Rep.,  195 ;  Qen.  St.  N.  Co.  d,  Manu,  14  Oommon 
B»nck  Bep.,  137.    See  Barnes  v.  Cole,  31  Wmdell's  (JVew  Yi»-k)  Bep.,  188. 

'  In  this  case,  the  court  will  not  interfere  in  favor  of  either  party.  Stur- 
gis  «.  Clough,  31  Howa/rd'a  U.  B.  Bup.  Ct.  Rep.,  451. 

8  The  Scioto,  Baeeis'  Rep.,  359  ;  The  Catherine  of  Dover,  3  Haggard't 
Adm.,  145 ;  Lucas  c.  The  Swann,  6  McLean's  XX.  S.  Owe.  Ct.  Rep.,  383 ;  'I'he 
Nautilus,  Ware's  Rep.,  539. 

Fmilts  of  navigation. 

380.  Collisions  caused  by  the  want  of  compliance, 
on  the  part  of  any  ship,  with  the  rules  of  Ciiapter 
XXXIL,  on  Navigation,  wliatever  may  be  the  excuse 
for  such  want  of  compliance,"  and  collisions  to  which 
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a  ship  not  lawfully  engaged  in  navigation  is  a  party/ 
are  to  be  deemed  caused  by  the  fault  of  such  ship. 

'  Tie  Emperor  !j.  The  Zephyr,  HoU'a  Bale  of  the  Road.  p.  34;  13 
Weekly  Sep..  890,  Adm.;  Tke  Pyras  ii.  The  Smaler,  HoU'a  Rule  of  the 
Road,  p.  40. 

Compare,  however,  KissaTn  ';.  The  Albert,  U  Am.  Law  Reporter,  {N. 
8..)  41. 

^  The  Maverick,  Spragufi  Beeidona,  33, 

It  may  perhaps  be  que;,  ioned  wlietlier  this  should  be  applied  to  ships 
without  national  papers.     See  Article  69. 

Who  liable. 

381.  The  party  in  fault,  within  the  meaning  of  ar- 
ticle 379,  is  the  owner  of  the  ship,  defects  in  which,  or 
in  the  appurtenances  or  management  of  which,  or  the 
acts  or  omissions  of  inmates  of  which,  contribute  to 
produce  the  collision. 

The  ship'  its'flf,  and  such  freightage  as  is  due,'  are 
also  liable,  but  neither  the  freight  nor  the  owners 
thereof. ' 

'  The  Ruby  Queen,  LuMiigton'a  Rep.,  366. 

A  Sotwj  Jide  transfer  without  notice  does  not  divest  the  injured  party's 
lien,  if  he  is  not  guilty  of  laches  in  enforcing  it.  Edwards  v.  The  Stock- 
ton, Orabbe'a  Rep.,  580;  The  Bold  Buccleugh,  3  W.Robinaoti'g  Rep.,2^; 
Harmer  «.  Bell,  7  Moore's  Privy  Council  Rep.,  267,  But  this  lien,  like 
every  a'dmiralty  lien,  may  be  lost  by  delay  to  enforce  it.  The  Admiral,  18 
Law  Reporter,  81. 

'  German  ffeneral  Mercantile  Law,  Part  VUL,  Art.  II.,  g  736 ;  The  Vic. 
tor,  Lughington'a  Rep.,  73. 

'  Freightage  on  cargo  due  to  the  ship  owner  is  liable ;  deductions,  as  by 
charter,  from  gross  freight,  and  reasonable  deductions  for  uon-delivery  at 
port  of  destination,  being  allowed.  The  Leo,  Lua/ditgton's  Rep.,  444 ;  31 
Law  Journal,  Adm.,  78 ;  6  Law  Times,  {N.  S.,)  58. 

Personal  liability  of  wrong-doer. 

382.  Article  379  does  not  affect  the  personal  liability 
of  the  inmate  of  any  ship  for  the  consequences  of  his 
own  fault. 

Q-erman  General  MereantUe  Laijs,  Part  VIII.,  Art.  II.,  §  736 ;  and  see 
Hale  i).  Washington  Insurance  Company,  3  Story'a  U.  S.  Cireuit  Ct.  Rep., 
:76;  The  Wild  Ranger,  33  Laie  Journal,  Adm.,i&;  7  Zaw  Ti-me3,(_Jf.  S.,) 
725;  9  Jurisi,  (if.  S„)  134. 

Compulsory  pilotage. 

383.  When  the  ship  is  in  charge  of  a  pilot,  where 
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pilotage  ia  compiilaory,  and  the  crew  have  performed 
the  duties  required  of  them,'  the  owner  and  ship  are 
not  responsible  for  the  collision  if  caused  by  the  pilot ;" 
but  it  is  the  duty  of  the  State  by  which  the  eniploynient 
of  the  pilot  was  compelled,  to  indemnify  the  parties 
injured,' 

I  In  The  Minna,  Layj  Rep.,  2  Adm.  if-,  Ecc  '^7  the  *  i  rs  ( t  a  wrong- 
doing sliip  iiaving,  by  compulsion  of  law,  a  pilit  on  board  were  lield  not 
to  be  esempt,  upder  the  388th  section  of  the  Merebani  Sluppinir  Act, 
1854,  from  liability  for  datnages,  wliere  a  neglect  ot  duty  on  the  part  of 
the  master  conduced  to  the  collision, 

'  German  General  Meremitile  Law,  Part  VIII  §  740  Having  a  pilot 
on  board  is  not  an  exoneration.  The  Carolus,  3  Ourtif  V.  S.  CvreuU  Ct, 
Bep..  60 ;  Denison  «.  Seymour,  9  WeTLdelTa  (Jfew  York)  Sep.,  9, 

^  This  qualification  is  added,  as  being  a  reasonable  condition  to  annex  to 
compulsory  pilotage. 

The  expediency  of  the  law  of  compnlsory  pilotage,  so  far  as  it  esempls 
the  owner  of  the  wrong-doing  vessel  t'rom  all  liability,  was  considered  and 
questioned  in  The  Halley,  Law  Sep.,  3  Adm,  A  Ecc,  3,  where  the  plain- 
tiffs, owners  of  a  foreign  vessel,  claimed  damages  for  a  collision  between 
their  vessel  and  an  English  ship,  in  Belgian  waters.  The  defendants,  the 
owners  of  the  Englieli  ship,  pleaded  that,  by  the  Belgian  laws,  pilotage 
was  compulsory  in  the  place  where  the  collision  occurred.  It  was  held, 
that  the  plaintife  were  entitled  to  plead,  in  reply,  that,  by  the  same  laws, 
the  owner  of  the  wrong-doinjt  vessel,  although  compelled  to  take  a  pilot 
on  board,  continued  liable  (or  the  damages. 


CHAPTER     XXXIV. 

GENERAL  AVER.^.GE. 


5.  Order  of  Jettison. 

6.  By  whom  made. 

7.  General  average. 

8.  Loss,  how  borne. 

9.  Loss,  how  adjusted. 

0.  Consular  power. 

1.  Jettison  of  deck  cargo. 

3.  Damage  by  water  and  breakage. 

3.  Estinguishing  fire  on  shipboard. 

4.  Catting  away  wreck. 
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Abtici.e  ays.  Voluntary  Btrandinp;. 

;{9fi.  Carrying  &  press  of  sail. 
307.  Port  of  refuge  expenses. 
398.  Wages  and  maintenance  of  crew  in  port 

of  refuge. 
390.  Damage  to  cargo  in  discharging 
400,  401.  Contriliutory  values. 

Jettison. 

384.  A  carrier  by  water  may,  when  in  case  of  ex- 
treme peri]  it  is  necessary  for  the  physical  saiety  of  the 
ship  or  cargo,"  throw  overboard,  or  otherwise  sacrifice, 
any  or  all  of  the  cargo  or  appurtenances  of  the  ship. 
Throwing  property  overboard  for  such  purpose  ia  called 
jettison. 

Lawrence  v.  Minturn,  17  Howard's  U,  S.  Sup.  Gt.  Hep.,  100. 

This  and  several  of  tlie  following  Articles  are,  substantially,  from  the 
CivU  Code,  reported  for  2feui  Ti»-k.  pp.  336,  337. 

"  To  constitute  a  case  of  genera!  average,"  says  Judge  Marvin,  (He- 
port  on  Int.  Gen.  Ave.^  "  tliree  things  must  concur  :  1st,  There  must  be  a 
common  danger  impending,  in  which  ship,  freight,  and  cargo  participate. 
2ud.  There  must  be  a  sacrifice  of  a  portion  of  the  ship  or  cargo,  or  extra- 
ordinary espenses  incurred  for  tlio  purpose  of  avoiding  that  common  peril. 
3rd,  The  attempt  to  avoid  the  peril  must  be  succesafal," 

"  Tlie  English  and  French  systems,  as  administered  by  tlie  average  ad- 
justers, in  the  absence  of  express  decisions  of  the  courts  on  the  question, 
accord  best  with  the  idea,  that  the  motive  for  making  the  sacrifice  or  in- 
currinji  the  expense  muiit  be  the  common  ph^aieal  safety  of  the  )iroj>erty ; 
and  this  attained,  the  general  average  charges  cease,  atthougli  the  ship 
may  not  have  completeJ  the  voyage.  The  Aiuerican  aystem  accords  best 
with  the  idea,  that  the  motipa  raig  be  eitlier  the  physical  safety  of  the 
pr.iperty,  cir  the  c.immon  benefit ;  i.  e..  the  arrival  of  the  sUiji  and  cargc)  in 
company  at  tlie  port  of  dalivery.    TU.*  Eugllsh  and  Frencii  systems  reeog- 

b.v  the  landing  of  the  cargo  in  a  place  of  safety,  however  remote  from  the 
port  of  destination ;  whereas  the  American  system  recognizes  the  commu- 
nity of  interest  as  continuing,  uninterruptedly,  until  tlie  termination  of 
the  adveutare." 

Oii'.e.  iif  Jeitt't'-n. 

385.  A  j^^ttisoii  laut^t  begin  with  tiie  mo^t  bullvy  and 
least  v.tlii-i,bie  a'-tiul.^-t,  so  Tar  as  may  be  prar,tic;i f >li^, 

Vodt:  dp.  Oojmnerci,  Art,  41], 

B;.;  whoiii  made. 

386.  A  jettison  can  be  made  only  by  autliority  of 
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the  master  of  a  ship,  except  in  case  of  his  disability,  or 

of  an  overruling  necessity,  when  it  may  be  made  by 
any  other  person, 

3  Ktnt's  GommeatarUs,  333. 

General  average. 

387.  Except  as  hereinafter  provided,  all  loasea  caused 
by  jettiaon,  and  all  damage  done  to  ship  or  freight,"  or 
both,  by  the  master,  or  by  his  orders,  when  necessary 
for  the  physical  safety  of  the  ship  or  cargo,"  as  also  the 
consequential  damage  resulting  therefrom,  and  the 
expenses  incurred  for  the  same  purpose,  are  general 
average. ' 

'  In  addition  to  exceptions  mentioned  in  tlie  following  Articles,  tbe  Oei'- 
tnan  Mercantile  Law  excepts  ((ooda  not  repreaented  by  bill  of  lading  or 
manifest,  and  monej  and  valnablea  of  which  tbe  master  was  not  notified. 
§  TIO,  aub,  2.  3. 

'  As  to  whether  this  ahould  be  extended  to  sacrifices  for  the  common 
benefit  in  other  cases,  see  note  to  Article  384. 

'  "  The  question  has  been  ntiaed  whether  general  average  contribution  is 
due  when  the  danger  originates  in  the  mismanagement  or  fault  of  the 
master  or  owner  of  the  cargo,  or  a  third  person.  Some  Codes  provide,  and 
among  them,  the  new  German  Code,  that  contribution  shall  in  anch  esse 
take  place,  but  the  party  at  fault  shall  not  receive  anything,  but  shall  be 
liable  ta  reimburse  the  other  contributora."  Maruiit.  Report  on  Int. 
Gen.  Ave. 

Loss^  how  home. 

388.  A  general  average  loss,'  when  lawfully  made, 
must  be  borne  in  due  proportion  by  a!l  that  part  of  the 
ship,  appurtenances,  freightage  and  freight,  for  the 
benefit  of  which  the  sacrifice  was  made,  and  which  was 
really  saved,"  as  well  as  by  the  owner  of  the  thing 
sacrificed. ' 

'  By  the  German  General  Mercantile  Late,  §  707,  a  cldm  for  damage 
belonging  to  general  average  is  only  so  far  set  aside  by  a  particular  aver- 
age subsequently  affecting  the  damaged  article,  (whether  it  be  again  dam. 
aged  or  totaUy  destroyed,)  as  it  is  proved  that  the  latter  misfortune  not 
only  was  in  no  vpay  connected  with  the  former,  but  that  it  would  also  have 
resulted  in  tlie  formerdamage  if  this  had  not  already  been  occasioned. 

If.  however,  before  the  occurrence  of  the  latter  misfortune,  steps  should 
already  have  been  taken  to  reinstate  the  damaged  article,  then  the  claim 
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for  reimljurseinent  holda  good  as  far  as  anch  uleps  are  concerned.  See 
Barnard  «.  Adams,  10  Howard's  U.  8.  S^tp.  Ct.  Rep.,  370,  803. 

'  Oerman  General  MereanUle  Imw,  §  7CB.  It  is  added  there  in  §|  708 
Bud  7.  tliftt  the  obligation  to  contribute  to  geneml  average  from  an  article 
Saved,  is  not  annulled  because  the  article  is  Babject  Bubsequently  to  par- 
ticular average,  unless  it  is  totally  destroyed. 

That  Code  also  provides  that  ainmnnition  and  provisions  of  the  Btip, 
wages  and  efientB  of  crew,  and  baggage  of  passengers  do  not  contribute. 
I  735. 

>  Lee  V.  Grinnell,  3  Diier's  {New  T(n-k)  Rep..  431 ;  Simooda  v.  White,  3 
BamewaU  S  GresnoelTa  Sep.,  805.  But  by  the  G-erman  Mercantile  Law, 
ftn  average  loss  does  not  in  general  constitute  a  persona!  liability, 
g  738. 

LosSy  how  adjusted. 

389.  The  proportions  in  whicli  a  general  average  loss 
is  to  be  borne  must  be  ascertained  by  an  adjustment, 
in  which  the  owner  of  eaiih  separate  interest  is  to  be 
charged  with  such  proportion  of  the  value  of  the  thing 
lost  as  the  value  of  his  part  of  the  property  affected 
bears  to  the  value  of  the  whole.  But  an  adjustment 
made  at  the  end  of  the  voyage,  if  valid  there,  is  valid 
everywhere. ' 

3  Kantx  Commentaries,  333, 

'  Bimonds  u.  White,  3  BarnerniU  &  CretsaeU's  Rep..  805. 
The  fferman  Gen-nral  Jfeytktniiie  Law  (§§  711,  &c.,)  contains  provisions 
regulating  the  adjustment  in  detail. 

Consular  power. 

390.  A  nation  may  give  to  its  consuls  power  to  ad- 
just a.verages  and  regulate  repairs,  in  the  case  of  ships 
of  such  nation  coming  within  the  country  of  the  eon- 
sul's  residence,  when  such  acts  are  demanded  by  a 
party  concerned  who  has  no  domicil  in  the  country, 
and  there  is  no  agreement  between  the  parties  for  a  dif- 
ferent mode  of  adjustment,  or  regulation  of  repairs. 

But  a  consular  adjustment,  or  average,  or  regulation 
of  repairs,  made  under  this  article,  does  not  bind  any 
person  who  is  either  domiciled  in  the  country,  or  a 
member  of  a  third  nation,  unless  he  consents  to  the 
submission  to  the  consul. 

Suggested  by  the  treaty  between  the  United  States  and  Prance,  Feb.  33. 
1853,  Art.  X.,  (10]  U.  S.  hat-  at  L.,  998,)  which  provides  that  oonsnla  shall 
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receive  thp  declarations,  protests,  and  reports  of  all  captains  of  vessels  of 
their  nation,  in  reference  In  injuries  [ovaries)  experienced  at  sea.  They 
shall  examine  and  not*  the  atarage.  ...  In  tlio  absence  of  a  stipulation 
to  tlie  contrary  between  owners,  freighters,  and  insurers,  they  shall  be 
charged  with  the  repairs  [regler  ces  aTones.]  ...  If  inliabitants  of  the 
country  or  members  of  a  third  nation  are  interested,  and  the  parties  can- 
not agree,  the  local  authorities  shall  decide. 

To  the  saine  effect  is  the  provision  in  the  treaty  between  the  United 
States  and 

Belgium,  Dec.  5,  1668,  Art,  Xltl.,  U.  S.  Coh".  Rfg.,  (1870,)  If  511. 
Italy,        Feb.  8, 1868,     ■'    XIV.,  15  U.  8.  Stat,  at  L.,  (Tr.,)  185. 
And  as  to  consular  power  to  settle  damage  tn  efifecta  and  merchandise 
shipped  in  such  vessels,  see  treaty  between  the  United  States  and 
New  Granada,  May  4,  1850,  Art-  HI.,  10  U.  S.  Stat,  at  L..  900. 

Jettison  of  deck  coirgo. 

391.  A  jettison  of  timber  oi-  deals,  or  any  other  de- 
scription of  wood  freight,  carried  on  the  der k  of  a  ship, 
in  pursuance  of  a  general  custom  of  the  trade  in  which 
the  ship  is  then  engaged,  must  be  made  good  as  gen- 
eral average,  in  like  manner  as  if  such  freight  had 
been  jettisoned  from  below  deck. 

No  jettison  of  deck  freight,  other  than  timber  or 
deals,  or  other  wood  so  carried,  is  to  be  made  good  as 
general  average.' 

Every  structure,  other  than  mast,  spars  and  rigging, 
not  built  in  with  the  frame  of  the  ship,  beJow  deck,  is 
to  be  considered  a  part  of  the  deck  of  the  ship. 

This  and  the  ten  following-  articles  are  from  the  Report  prepared  by 
Judge  WlLtlAM  Makvis,  in  the  Proceedings  of  the  International  Con- 
gress held  at  York,  England,  September,  1864,  for  the  purpose  of  promote 
ing  B  uniformity  in  the  mode  of  adjusting  general  averages  in  the  differ- 
ent countries  of  the  world. 

'  The  American  rule  is,  that  tlie  owner  of  things  stored  on  deck,  in  case 
of  their  jettison,  is  entitled  to  the  benefit  of  a  general  average  contribu- 
tion 071^  in  oaae  it  ia  ii»iial  Ui  stow  such  things  on  deck  upon  such  a  voy- 
age. Ijawrence  o.  Mintum,  17  Howard's  U.  S.  Sap.  Ct.  Bep.,  100 ;  Sayward 
V.  Stevens,  3  Grab's  Sep.,  97 ;  Smith  v.  Wright,  1  Caines'  Bep.,  48 ;  Lenoi 
B.  United  Ins.  Co.,  3  Johnson's  Casm,  (iTsio  Tork,)  178 ;  Harris  d.  Moody,  4 
Basicorth's  {Ifew  Torlc)  Sep.,  310 ;  Gould  «.  Oliver,  4  Bingham's  Sep.,  {2f. 
0.,)  184;  S.  C.,2  Marming  A  Granger's  Jfop.,  308;  Milward  ".  Hibbert,  3 
Qaesn's  Bench  Bep.,  120. 

The  German  General  Mercantile  Law,  (§  7J0,)  recognizes,  as  an  excep- 
tion, deck  cargo  in  the  coasting  traite.  when  allowed  by  law. 
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392.  Damage  done  by  water  whicli  unavoidably  goes 
down  a  ship' s  hatches  opened,  or  other  opening  made 
for  the  purpose  of  a  jettison,  must  be  made  good  as 
general  average,  in  case  the  loss  by  jettison  is  so  made 
good.' 

Damage  done  by  breakage  and  chafing,  or  otherwise, 
from  derangement  of  stowage  consequent  upon  a  jet- 
ison,  must  be  made  good  as  general  average.' 

'  Such  damage  is  considerfld  aa  an  accesaorj"  of  the  jettison,  or  the  im- 
laediftte  direct  conBequeoce  of  making  the  jettisoD.  Qerman  Code,  SJ  70S ; 
F^-ench  Code,  %  400 ;  SoUand  Code,  %  099 ;  Bail^,  171 ;  13  Betels'  U.  S. 
Sup.  Ut.  Sep.,  3*3 ;  PhiUipa.  %  1286. 

'  This  damage  is  rejected  by  the  average  adjuatera  in  England  and 
Belgium. 

To  similar  effect,  however,  la  the  conaalar  convention  between  France 

Portugal,  July  11. 1806,  Art.   XV..  9  Be  Olereq,  583. 

Austria.    Dec,  11, 1800.    "    XIII.,  0  Id.,  609. 

Brazil,       Dec.  10. 1800,    "         X,.  8  Id.,  153. 
Treaty  between  France  and 

Peru,  Mar.  9, 1801,  Art.  XXXII.,  8  De  CUrcq.  193. 
Convention  between  the  United  States  and 

Italy, Feb. 8, 1868,  Art. XIV..  15  JT.  S.  Stat,  at  L.,{Tr..)  185. 


Extinguishing  fire  oh  i 

393.  Damage  done  to  a  ship  and  freight,  or  either  of 
them,  by  water  or  otherwise,  in  extinguishing  a  fire  on 
board  the  ship,  is  the  subject  of  general  average. 

This  damage  is  rejected  from  fceneral  averajre  in  England,  and  admitted 
in  the  United  States,  Holland  and  Belgium.  BdUy,  81 ;  5  Duer's  {Wew 
Yi^k)  Rep.,  310;  35  Penmylvania  Rep.,  300. 

Cutting  away  wreck. 

394.  Loss  caused  by  cutting  away  the  wreck  or  re- 
mains of  spars,  or  of  other  things  which  have  pre- 
viously been  carried  away  by  sea  peril,  is  not  to  be 
made  good  as  general  average. 

This  damage  is  not  allowed  in  general  average  in  England  or  the 
United  States.  It  is  allowed  in  France.  ■Ao  by  the  Qerman,  Mercantile 
Law.  %  708. 

In  Belgium,  in  practice,  one-third  the  value  is  considei'ed  as  general 
average,  one-third  particnlar,  and  one-third  new  for  old. 

In  Holland,  the  value  of  the  wreck,  as  auch,  ie  contributed  for. 
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Voluntary  stranding. 

395.  When  a  ship  is  intentionally  run  on  shore  be- 
cause she  is  sinking,  or  driving  on  shore  or  rocks,  the 
damage  caused  to  the  ship,  the  freight,  and  the  freight- 
age, or  any  of  them,  by  such  intentional  running  on 
shore,  is  not  to  be  made  good  by  general  average. 

The  question,  sa^s  Maimin,  (Report  on  Int.  Gen.  Ai)e.,)  has  never 
heen  decided  by  the  courts  of  England,  but  the  uniform  practice  of  the 
average  adjuster  is  to  disallow  tliis  Jobs  or  damage  in  general  average. 
Baili/,  75. 

In  France  and  Spain,  it  is  allowed  in  general  average,  provided  the  sliip 
iagot  otf  witli  her  cargo  on  board,  or  if,  tlie  cargo  having  been  landed,  she 
lakes  her  cargo  again  on  board,  and  proceeds  to  a  port  ol  refuge,  or  re- 
sumes her  voyage.    M.  C<iM,vel,  §§  345-7. 

But  if  the  ship  is  lost,  there  is  no  contrihution.  The  Marine  Ordinance 
of  Louia  XIV.  declares  that  if  the  jettison  does  not  save  the  ship,  there  is  no 
ground  for  contribution.  ViUin,  Liv.  3,  Tit.  8 ;  Da  jet  et  de  In  contribution  ; 
Spaniih  Code,  AM.  933. 

The  new  Oermttn  Code,  %  708,  declares  that  damages  caused  by  a  volun- 
tary stranding,  in  order  to  avoid  capture  or  sinking,  are  general  average  ; 
but  M  the  strBndinjr  was  in  order  1«  avoid  sinking,  and  the  ship  is  not  got 
off,  or,  after  being  got  off,  is  found  incapable  of  repair,  the  damage  is  not 
general  average. 

The  Maritime  Codes  of  Holland,  Norway,  Sweden,  Denmark,  and  the 
United  States,  all  make  damage  caused  by  voluntary  stranding  general 
average,  and  this  without  regard  to  the  question  whether  the  ship  is  sub- 
sequently refloated  or  not.  Adams  v.  Barnard.  10  HoiDard'i  U.  S.  Sap.  Ct. 
Mep.,  270:  Columbian  Tn«.  Co.  v.  Ashby,  13  Pdera'  U.  3.  8ivp.  Gt.  Sep., 
831. 

Carrying  a  press  of  sail. 

396.  Damage  occasioned  to  a  ship  or  freight,  by  car- 
rying a  press  of  sail,  is  not  to  be  made  good  by  gen- 
eral average, 

Covington  v.  Roberts,  2  Botanquet  i£  Puller'i  Rep.,  378 ;  FKgnet.  390, 
894 ;  Oauvet,  ^  353.  The  Oerman  Mercantile  Lam  adds,  (g  709,)  "  when 
the  press  of  sail  was  carried  to  avoid  stranding  or  capture." 

Port  of  refuge  expenses. 

397.  When  a  ship  shall  have  entered  a  port  of  refuge, 
under  such  circiimslances  that  the  expenses  of  entering 
the  port  are  admissible  for  general  average,  and  when 
she  shall  have  sailed  thence,  with  her  original  freight, 
or  a  part  of  it,  the  corresponding  expenses  of  leaving 
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the  port  shall  likewise  be  so  admitted  for  general  aver- 
age ;  and  whenever  the  cost  of  discharging  fteight  at 
such  poi-t  is  admissible  for  general  average,  the  cost  of 
reloading  and  stowing  such  freight  on  board  the  ship, 
together  with  all  storage  charges  on  such  freight,  are 
likewise  admissible;  except  that  any  portion  of  the 
freight  left  at  such  port  of  refuge,  on  account  of  its 
being  unfit  to  be  carried  forward,  or  on  account  of  the 
unfitness  or  inability  of  the  ship  to  carry  it,  is  not  liable 
to  contribute  to  such  general  average. 

Waffes  and  maintenance  of  crew  in  port  of  refuge. 

398.  When  a  ship  shall  have  entered  a  port  of 
refuge,  under  the  circumstances  mentioned  in  the  last 
article,  the  wages  and  cost  of  maintenance  of  the 
master  and  mariners,  from  the  time  of  entering  the 
port  until  the  ship  shall  have  been  made  ready  to  pro- 
ceed upon  her  voyage,  are  to  be  made  good  by  general 
average  ;  except  that  any  portion  of  the  freight  left  at 
such  port  of  refuge,  on  account  of  its  being  unfit  to  be 
carried  forward,  or  on  account  of  the  unfitness  or  ina- 
bility of  the  ship  to  carry  it,  is  not  liable  to  contribute 
to  such  general  average. 

The  conflict  of  authority  on  the  question  of  port  of  refuge  espenseB, 
is  fnlly  discussed  in  Judge  Mm-ein's  Seport,-p.  30;  oitittg  Hopki-na,  45 ; 
BaUy,  179-80 ;  Hali  e.  Janaen,  4  EUU  <6  Blaekbtim'a  Bep.,  500 ;  Journal 
Ou  PalaU,  vol.  72,  p.  9 ;  vol.  74,  p.  613 ;  vol.  75,  pp.  189, 549  ;  Cawnet,  863, 
373,374;  I>aUoz,Juriitp.,  Geji.ilSei,  p,  70:  Anttnerp  Cuatoms.by Engle» and 
Van  Pebowrgh ;  &vide  ffeneralit  dee  Am.  Mar.,  p.  374 ;  Code  de  Com.  of 
Spain ;  dmcordamee  outre  le»  Codes,  by  8t.  Joseph ;  Manuel  de  F  Aasttrl, 
by  Morel;  Nelson  o.  Belmont,  31  New  York  Bep.,  36;  McAndrewa  v. 
Thatcher,  3  WaOaee's  U.  8.  Sup.  Ot.  Bep.,  347 ;  Job  v.  Langton,  6  Eliu  & 
Bktekbum's  Sep.,  779. 


Damage  to  cargo  in  a 

399.  Damage  done  to  freight  by  discharging  it  at  a 
port  of  refuge,  is  not  admissible  for  general  average,  if 
such  freight  shall  have  been  discharged  at  the  place 
and  in  the  manner  customary  at  that  port  with  ships 
not  in  distress. 

In  practice,  this  damage  is  not  allowed  in  general  average  bj  the  Eng- 
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lish  adjusters,  but  is  by  the  American.  1  Wallace,  Jt.'»  U.  8.  Circ.  Ct- 
Rep„  355.    And  see  Gauvet,  g  B7a. 

Besidea  the  foregoing  classes  of  general  average  losses,  the  0-erman 
Mercantile  Lom  includes : 

Hire  of  lighters,  and  damage  by  reahippiug  in  lightening  the  ship  ; 
I  708,  sub.  a. 

Ammunition,  and  expenses  of  wounded  and  dead,  and  the  compensa- 
tions, on  a  defense  against  enemies  and  pirates  ;  sub.  5. 

Redemption  from  capture,  and  maintenance,  and  ransom  of  hostages ; 
Bub.  0. 

Losses  and  expenses  of  obtaining  money  during  the  voyage  for  pay- 
ment of  general  average,  and  expenses  of  apportionment ;  sub.  7. 

Contrihutory  values. 

400.  The  contribution  to  a  general  average  must  be 
made  upon  the  actual  values  of  the  property  at  the  ter- 
mination of  the  adventure,  to  which  must  be  added  the 
amount  made  good  by  general  average  for  property 
sacrificed  ;  deduction  being  made  from  the  ship-owner' s 
freightage,  and  passage-money  at  risk,  of  two-fifths  of 
snch  freightage,  in  lieu  of  crew's  wages,  port  charges, 
and  all  other  deductions  ;  deduction  being  also  made 
from  the  value  of  the  property,  of  all  charges  incurred 
in  respect  thereof,  subsequently  to  the  arising  of  the 
claim  to  general  average. 

The  provision  on  this  subject  in  the  Gitil  Code,  reported  for  NeiB  York, 
(p.  337,)  is  as  follows : 

In  estimating  values  for  the  purpose  of  a  general  average,  the  ship  and 
appurtenances  must  be  valued  as  at  the  end  of  the  voyage,  the  freightage 
at  one-half  the  amount  due  on  delivery,  and  the  cargo  as  at  the  time  and 
place  of  its  discharge  ;  adding,  in  each  ease,  the  amount  made  good  by 
contribution.  See  3  Kerd's  Go-mmentai-ies,  343 ;  5  Duer's  {Neiw  York) 
Sep.,  42S ;  1  Games'  Sep.,  373 ;  3  Sergeant  <§  SaiDle'i  {PennagUania)  Sep., 
S39. 

The  same. 

401.  In  every  case  in  which  a  sacrifice  of  freight  is 
made  good  by  general  average,  the  loss  of  freightage, 
if  any,  which  is  caused  by  such  loss  of  freight,  is  like- 
wise to  be  made  good. 

The  principle  of  a  limitation  of  the  liability  of  the  ship-owner  to  the 
value  of  the  ship  and  freight,  for  the  acts  and  contracts  of  the  master,  is 
incorporated  into  the  system  of  commercial  law  of  France,  Belgium,  Hol- 
land, the  German  States,  and  probably  every  country  on  the  continent  of 
Europe.     Ffenfh  Code,  216 ;  Holland  Code,  321 ;  German  Code,  453. 
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And,  whether  the  general  average  coasists  of  sacrifices  to  be  made 
good,  or  expenses  to  be  reimbureed,  the  contributory  values  are  the  same, 
and  are  the  values  saved  at  the  termination  of  the  adventure.  In  both 
cases,  if  there  ia  no  salvage,  there  is  uo  contribution.     Onutiet,  §  418. 

But  the  English  and  American  courts  do  not  limit  the  liability  ol  the 
ship-owner  to  the  value  ot  the  ship  and  freight.  7  Jolmxm's  (ifew  York) 
Bep.,  413;  9  Mcmaclntiem  Sep.,  548;  14  Id..  66;  3  PkitHpa,  %  1374; 
2  Amould,  344;  5  Oommon  Bench  R^p.,  330. 

And  in  the  law  of  these  couutnes,  a  distinction  obtains,  in  certain 
cases,  between  iiofirifiees  and  expendUuna,  in  fixing  the  ccmtributory 
values  in  the  adjustment  of  general  averages.  As  to  losses  arising  ont  of 
sacrifices,  the  law  is  the  same  as  in  the  other  countries  above  named.  Bat 
in  adjusting  losses  arising  from  expenditures,  not  secured  by  bottomry  or 
respondentia,  the  value  of  the  property  at  the  time  the  expenses  are  in- 
curred, is  taken  as  the  true  contributory  value,  and  contribution  may  be 
exacted  in  this  case,  though  nothing  is  ultimately  saved.  3  Phillips,  § 
1374 ;  3  Amovid,  ^  344r^49  ;  9  Massachusetts  Rep.,  548 ;  Phillips'  Be- 
necke,  341. 


CHAPTEE     XXXV. 


Article  403.  When  allowed, 

403.  Officers,  seamen  and  pilots. 

404.  Forfeiture  of  salvage. 


406.  Amount,  how  fixed. 

407.  Apportionment  between  several  salvors. 

When  allowed. 

402.  Except  as  provided  in  the  next  article,  any 
person'  who  rescues,  or  contributes  to  rescue"  from 
danger '  a  ship,  her  appurtenances,  or  cargo,  or  other 
property,  against  which  a  court  of  admiralty  may  give 
a  remedy  ;'  or  who  rescues,  or  contributes  to  rescue  the 
lives  of  the  persons  belonging  to  such  ship,'  is  entitled 
to  a  reasonable  compensation  therefor,  to  be  paid  out  ot 
the  property  saved. 

Such  compensation  is  termed  salvage.'' 

'  It  has  been  a  mooted  question  in  American  courts,  whether  salvage 
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should  be  awarded  to  wrecking  companies  organized,  and  employing  paid 
Bervauts  at  regular  wages,  to  rescue  wrecks  and  veasels  in  distress.  1  Ab- 
bott's JwHadiction  <£  Practice  of  U.  8.  Cov/ets,  583.  But  it  seems  to  accord 
with  sound  public  policy  to  recogniie  such  claims.  The  Camaoehe,  8 
WoUace's  U.  S.  Sup.  Ct,  Sep.,  448.  Therefore,  no  testrierion  is  inserted 
here.  The  apportionment  of  the  sum  awarded  between  the  company  and 
their  servants,  in  such  eases,  must  depend  on  iheir  contract. 

^  An  abandoned  attempt  does  not  entitle  the  maker  to  share  in  the  sal- 
vage of  a  subsequent  successful  attempt  by  others.  Otherwise,  where 
successive  assietances  are  Tendered  by  difTereDt  persons,  aU  contributing 
to  the  rescue.    The  Island  City,  1  Bincifi  U.  8.  8-ap.  Gi.  Rep.,  121. 

Attempted  services  performed  under  an  agreement  of  salvage,  are  en- 
titled to  be  rewarded  when  the  performance  of  them  is  rendered,  impos- 
mble  by  the  act  of  God.  The  Undaunted,  39  Law  Journal,  AAm,.,  170 ; 
LuBkington'a  Sep.,  90. 

'  The  danger  may  be  of  damages  of  the  seas,  fire,  pirates,  or  enemies. 
Jones  on  Saltage,  p.  1. 

The  Qeiman  law  says,  in  CR^e  of  "  distress"  or  "  danger."  The  Amer- 
ican doctrine  is,  that  there  must  be  danger  beyond  the  ordinary  exposures, 
and  requiring  more  than  the  ordinary  services.  Certainty  of  destruction 
without  the  service  is  not  essential.  1  .AftftotC*  Jurigdiction  &  Practice  of 
U.  8.  Gowrts.  574.     See,  also.  The  Charlotte,  3  W.  BMnsan's  Sep.,  71. 

Even  though  a  vessel  has  sustained  no  real  damage,  yet  if  she  is  in  a  po- 
sition of  reasonable  apprehension  of  actual  danger,  assistance  rendered  to 
her  under  auch  circumstances  wiU  be  of  the  nature  of  a  salvage  service. 
JOTie»  on  Salvage,  p.  3  ;  The  Aztecs,  21  Lav;  Times,  (.ZT.  8.,)  797.  See,  also, 
The  Eaikes,  1  Haggard's  Adm...,  346 ;  The  Phantom,  Law  Sep.,  1  kdm.  & 
Bee.,  58 ;  and  The  Joseph  C.  Griggs,  1  Benediet'i  Adm.,  80. 

It  would  be  equally  a  salvage  service,  whether  it  were  rendered  at  sea, 
or  upon  property  wrecked  at  sea,  but  then  upon  land,  Stephens  n.  Bales 
of  Cotton,  Bee,  170. 

*  A  Raft  of  Spara,  AiAott'e  Adm.  Bep.,  485;  and  see  Tome  v.  Dubois,  6 
WaUace's  V.  8.  Supreme  Court  Sep.,  548, 

Valuable  papers,  &c,,  and  life  are  not  the  subjects  of  salvage.  The 
Emblem,  Dweeis'  Sep.,  61 ;  The  Mulhouse,  13  American  Law  Sep..  (N.  8.,) 
376, 

The  principle  seems  to  be,  that  salvage  may  be  allowed  upon  any  de- 
scription of  property  found  in  peril  at  sea,  which  is  of  auch  a  nature  that 
it  might  be  the  spedfic  subject  of  proceedings  in  admiralty  as  a  means  of 
paying  the  amount  awarded.  The  remedy,  however,  is  personal,  as  well 
as  against  the  specific  thing, 

'  The  English  Merehamt  Shipping  Aei,  1854.  See,  also.  The  Eastern 
Monarch,  I/itaMngtop!a  Rep.,  81 ;  The  Thomas  Fielden,  33  Law  Jour., 
Ad.,  61.    See,  however,  note  4,  above. 

Where  there  is  a  joint  salvage,  a  vessel  saving  life  as  well  as  property 
haa  been  awarded  a  higher  remuneration  than  one  saving  property  alone. 
The  Clariaae,  Swi^ey'a  Rep.,  139.  See,  also.  The  Goromandel,  Id.,  205 ; 
The  BarUey,  M.,  198 ;  The  Alma,  LushingUm's  Jfep.,  378. 
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Tte  owners  of  the  eargo  must  bear  their  proportion  of  salvage  awarded 
for  saving  the  lives  of  passengers  on  hoard  the  vessel ;  and  it  seems  their 
liahility  in  this  respect  is  not  affected  by  the  fact  tliat  the  efforts  of  the 
salvors  did  not  contribute  to  the  safety  of  the  cargo.  The  Fusileer,  34 
Law  Jottrn.,  Ad,,  aS, 

'  The  German  Code  further  provides,  {%  753,)  that  "  with  respect  to  the 
salvage  and  assistance  espensBs,  which  shall  be  understood  to  include  the 
amount  awarded  for  such  salvag'e  and  assistance,  the  creditor  has  a  lien 
on  the  salved  or  preserved  articles,  and  with  respect  to  the  salved,  may 
detain  them  nntil  security  for  the  amount  has  been  given."  .  .  . 

(§  754.)  "  The  master  may  not  deliver  the  gwids,  either  wholly  or  in 
part,  until  the  creditor  has  been  paid,  or  has  received  security  ;  otherwise, 
he  makes  himself  personally  liable  to  the  creditor,  so  far  as  the  latter's 
claim  conld  have  been  satisfied  out  of  the  delivered  goods,  at  the  time  of 
their  delivery."  .  .  . 

(§755.)  "  Salvage  and  rendering  of  assistance  do  not  of  themselves  impose 
a  personal  responsibility  for  payment  of  salvage  and  assistance  expenses. 
But  the  receiver  of  the  goods,  when  it  is  known  to  him  at  the  time  he  re- 
ceived them  that  the  same  were  liable  for  salvage  or  assistance  eipenaea, 
becomes  personally  liable  for  such  espenses,"  under  certain  restrictions. 

'  The  German  law  mates  a  distinction  between  salvage,  which  it  only 
allows  "when,  in  case  of  distress,  a  ship  or  its  cargo,  being  no  longer  under 
the  control  of  the  crew,  or  having  been  abandoned  by  the  same,  are  taken 
charge  of,  either  wholly  or  in  part,  by  third  parties,  and  brought  into 
safety ;"  and,  what  is  called  a  claim  for  assistance,  which  is  allowed 
"  when,  in  any  other  case  than  the  above,  a  ship  or  its  cargo  is  rescued 
from  a  state  of  distress  by  the  help  of  third  parties." 

Oncers,,  seamen  and  pilots. 

403.  Officers  and  seamen  of  the  ship  concerned,  or 
of  a  public  ship  of  the  nation  of  the  ship  concerned,' 
ai'e  not  entitled  to  salvage,  except  in  case  of  services 
rendered  after  being  discharged  from  the  obligations  of 
their  contract.' 

A  pilot  not  belonging  to  the  ship'  concerned  may 
claim  salvage  for  services  not  part  of  his  official  duties 
as  pilot,' 

'  The  English  rule  is  now  understood  to  be,  that  salvage  is  not  allowed 
to  a  national  vessel  for  recapture  of  another  vessel  employed  in  the  public 
service  ;  and  this  rests  upon  the  ground  that  the  service  is  in  the  direct 
line  of  duty  of  a  national  [public]  vessel ;  but  the  United  States  allow 
salvage  in  such  cases.     12  Opiniona  of  U.  8.  Attorneys-General,  389. 

It  has  been  held  in  the  United  States,  that  the  officers  and  crew  of  a 
foreign  war  vessel  are  entitled  to  claim  as  salvors.  Kobson  v.  The  Hoa- 
tress,  3  Wailaee  Jr.'a  U.  S.  Cire.  CI.  Rep.,  59 
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*  If  the  contract  between  the  owners  and  the  crew  be  terminated  by  a 
biim  fide  and  final  abandonment  of  the  vesHel,  the  crew  may  become  en- 
titled to  salvage  reward  for  the  services  they  Habsequently  render  to- 
wards the  preservation  of  the  ahip  or  cargo.  J^mea  on.  Saieitge,  p.  19 ;  The 
Florence,  le  JMrt»(,  573 :  The  Wsarioi,-!  Liishingtmi'a  Bep.,  476;TheNep. 
tune,  1  Haggai-d-)  Bep.,  337-337 ;  Tlie  Vrede,  30  Liiw  Jmirnal,  Adm.,  309. 

Capture  by  a  belligerent  dissolves  or  suspends  the  connection  between 
the  seamen  and  tlieir  vessel ;  and  if  they  rescue  the  vessel  from  tha 
enemy,  Uiey  are  entitled  to  salvage.  Jones  m.  Hahage,  p.  31 ;  The  Two 
Friends,  1  €.  Rob.,  271.  See,  also,  Pliillips  n.  McCall,  4  W<uldngton.'x  U.  S. 
drc.  Gt.  Bep.,  141 ;  Williams  ii.  Snffitlk  Ins.  Co.,  3  Bumner't  U.  S.  Oirc.  Ct. 
Rep.,  370. 

The  American  doctrine  reco)fnizes  another  qualification,  namely,  that 
services  entirely  above  the  duties  of  a  seaman,  rendered  in  a  spirit  of  gal- 
antry,  may  be  compensated  upon  salvage  principles.  The  John  Taylor, 
ifew*e)rj/»  AAia.  Sep.,  341 ;  The  John  Perkins,  S  Amnriean  Line  Sep., 
[If.  8.,)  490 ;  The  Dawn,  Dmeis'  Bep.,  121, 142 ;  Maiy  Hale,  Marvin  on 
Salvoffe,  161. 

s  Hobart  v.  Drogan,  10  Peters'  U.  S.  8vp.  Gt.  Eep.,  108 ;  Hand  v.  The  El- 
vira, Gilpin's  Bep.,  60. 

The  laws  of  most  of  the  United  States  make  it  a  part  of  the  duty  of  a 
pilot  to  assist  vessels  in  distress  ;  and,  in  some  InstaDces.  give  the  rate  of 
extra  compensation  to  be  awarded — their  services  being  considered  as 
estra-pilotage  services,  and  not  as  salvage.  3  Pamoni  on  SIdpping,  371. 

*  The  Wave  u.  Hyer,  2  Paine's  U.  8.  Virc.  Ct.  Bep.,  131. 

forfeiture  of  salvage. 

404.  No  person  has  a  claim  for  salvage ; 

1,  Who  unnecessarily  forced  the  acceptance  of  his 
services ;'  or, 

9.  Who  has  not  immediately  notified  to  the  master 
or  owner,  if  possible,  and  to  the  local  authorities,  the 
property  saved  ;'  or, 

3.  Who  has  embezzled  or  connived  at  the  embezzle- 
ment of  any  part,  however  small,  of  the  property 
saved.' 

The  law  upon  this  point  is  laid  down  by  Sir  John  Coi.bkidge,  in  The 
Atlas,  1  LtuMngtou.'*  Rep.,  518,  528 :  Where  "  success  is  finally  obtained, 
no  mere  mistake  or  error  of  judgment  in  the  manner  of  procuring  it — no 
misconduct  sliort  of  that  which  is  willful,  and  may  be  considered  crim- 
inal, proved  beyond  a  reasonable  doubt  by  the  owners  resistJug  the  claim 
— will  work  an  entire  forfeiture  of  salvage.  Mistake  or  misconduct  other 
than  criminal,  which  diminishes  the  value  of  the  property  salved,  or  oc- 
casions expense  to  the  owners,  are  properly  considered  in  tlie  amount  of 
compensation  to  be  awarded."    See  Jones  on  Saieage,  oh,  Vli. 

16 
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Whoever  the  salvors  may  be,  whether  licensed  wreckere  or  not,  they  are 
not  only  bound  to  be  scrupulously  honest  themselves,  but,  whilst  the 
property  is  in  their  custody,  they  are  expected  to  employ  every  reasoDable 
degree  of  diligeace  1»  guard  it  from  plunder  hy  others ;  and  any  uogli' 
gence  in  this  respect  will  affect  the  amouut  of  their  remnnerntion.  The 
John  Perkins,  19  Aitieriean  Lttw  Rep.,  4U0. 

The  misconduct  of  any  indifidnal  salvor  will  work  a  forfeiture  of  all 
compeasatiott  tor  his  share  of  the  service.  The  Waterloo,  1  BkttehforA  & 
Hoidand'a  Rep.,\U;  The  Blaireau,  3  Cruaeh's  U.  S.  Bitp.  C't. Itep.,2iO. 

'  For  instance,  a  second  party  of  salvors,  who  WToniffally  interfere  with 
the  Brat  party.  The  Blenden  Hall,  1  Dodn.,  414 ;  The  Fleece,  H  W.  RMit- 
ton'9  Bep.,278. 

''  German  Lam,  %  753. 

'  The  IsUnd  City,  1  Black's  V.  S.  IJnp.  Ct.  B«p..  131 ;  Sdi.  Dove,  1  GaUi- 
son'i  U.  8.  Girc.  Ct.  Sep.,  'iSr, ;  The  Bello  Corranes,  (!  Wheitoii'^  V.  S.  Sa/p. 
Ct.  ^.,'153. 

Parsons  suggests  thai  positive  and  material  falsehood  should  be  re- 
garded as  an  '■  embeK/lenient  of  the  truth,"  and  should  work  a  forfeiture  in 
the  same  way  and  to  the  same  extent  as  an  embezzlement  of  the  prop- 
erty.   Lane  of  Vontracti,  title  Shipping,  vol.  3,  p,  333. 

Special  coniTact. 

405.  When  during  the  danger  a  contract  has  been 
made  in  good  faith'  resijecting  the  amount  of  the  sal- 
rage,  aueh  contract  must  regulate  the  amount,  unless 
excessive ;'  in  which  case,  it  may  be  reduced  to  such 
amount  as  is  proved  to  be  reasonable.' 

'  The  Theodore,  Suiabey'9  R«p.,  351 ;  The  Helen  k  George,  Td.,  368 ;  The 

Arthur,  6  Law  Times,  (if.  8.,)  658. 

'  Bondies  b.  Sherwootl,  33  Mmcfrd'a  U.  8.  Snpremi'  Ctnii't  Sep.,  214 
'A,  D-PMcbin,!  Slatc^/or^s  U.  8.  Otrc.Ct.  Si:p.,iU;  Eadn  «.TheH.  D. 

Bacon,  1  Ifevjberry's  Adm.  Hep.,  274. 

Amount,  how  fixed. 

406.  The  amount  awarded  for  salvage  must  be  fixed, 
in  tile  discretion  of  the  court,  in  each  case,  as  an  ade- 
quate reward,  not  only  for  the  work  done,  and  expenses 
incurred,  but  the  zeal  shown,  the  risks  run,  and  the 
value  of  that  which  was  saved. 

It  does  not  include,  however,  the  costs  and  fees  of 
the  legal  authorities,  the  duties  and  charges  to  which 
the  articles  saved  may  be  liable,  or  the  expenses  of 
storing,  preserving,  valuing,  or  disj)osing  of  the  same. 
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It  can  ill  no  case  exceed  one-half  tlie  value  of  that 
which  was  saved.' 

German  Law,  %%  744-748. 

By  Article  88,  salvage  in  the  case  of  piracy  is  rpstricted  to  one-fourtli. 

'  A  moiety  of  the  value  of  the  vessel  and  cars^,  in  a  caae  of  the  sal- 
vage of  a  derelict,  was  formerly  the  amount  awarded,  but  tlie  maritime 
conrtB  now  give  only  such  amount  as  is  fit  and  proper  with  reference  to 
all  the  drcumstances  of  the  caae,  including  the  value  of  the  property 
saved,  and  the  risk  t«  the  property  of  the  aalvore.  Kirby  «,  The  Owners 
of  The  Sciudia,  Lavj  Rep.,  1  P.  0.,  341. 

Apportionment  between  several  salvors. 

407.  Where  several  persons  have  taken  part  in  the 
salvage  services,  the  amount  awarded  must  be  divided 
among  them  in  proportion  to  the  service  each  may  have 
rendered,  personally  or  with  his  property,  or,  in  case 
the  proportion  can  not  be  determined,  then  according  to 
the  number  who  are  to  participate. 

Those  who  in  the  same  casualty  devoted  themselves 
to  the  saving  of  human  life,  are  entitled  to  particpate 
equally  with  the  others, 

German  Law,  §  750. 

The  nest  section  of  that  law  provides  that  "  when  the  ship  or  its  cargo 
is  either  vfholly  or  in  part  salved  or  preserved  by  another  ship,  then  the 
amount  awarded  for  salvage  or  assistance  is  divided  between  the  owner, 
themaster,  and  the  reat  of  thecrewof  theothership,unleBsit  shall  have 
been  otherwise  spedally  agreed  between  them,  in  snch  proportion  that 
the  owner  shall  take  one -half,  the  master  one-quarter,  and  the  rest  of  the 
crew  the  other  onejjuarter.  Among  the  latter  the  amount  shall  be  di- 
vided in  proportion  to  the  pay  to  which  each  is  entitled,  or  to  which,  ac- 
cording to  his  rank,  he  is  entitled." 
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TITLE     XII. 

IMPOSTS, 

The  provisionB  of  tliis  Title  are  suggested  by  the  pcoviBions  usua'.  in 
comiuerdal  treaties  between  the  principai  commercial  Powers.  A  num- 
ber of  the  later  treaties  entered  into  by  France,  Great  Britain,  or  the 
United  States,  are  speciaily  referred  1«  under  the  Articles.  These  cita- 
tions might  be  extended  to  earlier  or  less  important  treaties.  In  the 
British  Parliamentary  Papers,  186fi.  Aceimnt»  db  Papers,  vol.  LXXVI..  (38,) 
is  a  return  showing  the  then  existing  commercial  treaties  of  Great  Britain, 
and  indicating  which  of  them  establisli  redprocity,  which  contain  the 
moat  favored  nation  clause,  and  which  regulate  or  provide  for  an  eqaal- 
Ixatiou  of  shipping  daes. 


AuTiOLK  408.  Equality  in  foreign  commerce  and  navigation. 

409.  No  unfavorable  discii  mi  nations  on  aciiount  of 

national  character  or  origin. 

410.  Restrictions   on    eiamination   of    cargo   and 

411.  Ships  exempt  from  tonnage  dues. 

413.  What  acts  not  to  be  considered  acts  of  com- 
merce. 

413.  Computation  of  tonnage. 

414.  Exception  as  to  fisheries,  coasting  trade  and 

internal  navigation, 

415.  Commercial  travellers. 

416.  Duty  on  samples. 

Equality  in  foreign  coTiimerce  and  namgation. 

408.  There  shall  be  maintained  between  the  territo- 
ries' of  all  the  nations  reciprocal  liberty  of  commerce 
and  navigation  to  all  persons  and  ships  bearing  the 
character  of  any  of  the  nations."  And,  except  as  pro- 
vided in  article  414,  whatever  ti-afficis  allowed  by  any 
nation  to  its  domestic  ships,  or  t«  those  of  any  other 
nation,  shall  be  allowed,  upon  the  same  terms,  to  the 
vessels  of  all  the  other  nations,' 

'  The  tieaty  between  the  United  States  and  the  Netherlands,  Aug.  26, 
1852,  Art.  11.,  (10  P".  a  Sdrt.afi,,  988,)  expressly  extends  the  rule  of  reci- 
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procity  io  relation  to  the  flags  of  the  twi>  nations,  to  the  colonies,  ^o 
does  that  between  Great  Britain  and  Prnsaia,  Aug.  16,  18f>5,  Art.  II.,  (Ac- 
counts  <e  Pwpm-a,  1866,  vol.  LXXVI.,  38.) 

'  Treaty  between  the  United  States  and 
The  Two  SidlieB,  Oct.  1, 1&55,  Arts.  VI..  Vlll.,  11  U.  S-  Slat,  at  L.,  639. 

'  Convention  between  the  United  States  and 

"^^-^  ^S"'*^  f  Feb.     8, 1867,  Art.  VI.,  15  U.  S.  Stat,  at  £.,  (TV.,)  IC7. 

Republic,       I 
BoUvia,  May  13,1858,    "    IV., IS/ii.,  1006, 

Venezuela,  Ang.  37,1860,   "   VI.,  13 /d,  1146. 

■^^J^^   «"''-[  Oct.     1,1855,   ■■     X.,11/'J..646. 

By  nnmerone  French  treaties,  all  mercliandiae,  of  wliicli  the  importa- 
tJOQ  OT  exportation  is  legal,  may  be  imported  or  exported  in  foreiRn  as 
well  aa  domestic  vt^ssels.  Such  merchandise,  imported  ioto  either  nation 
by  foreijifn  vesselH,  may  be  delivered  for  consumption,  transportation,  or 
re-exportation,  or  st<ired  at  the  disposal  of  the  owner,  or  liis  i^ents,  in 
all  cases  .without  being  subject  to  more  burdensome  conditions  than 
those  which  apply  to  mercliandise  in  domestic  vessels. 
Treaty  between  France  and 

Sweden  and  Norway,  Ft- b.  14, 1865,  Art.  IV.,  S  Be  Vlercq,  173. 

The  Free  Cities  of   I,u-1 

beck,  Bremen  &  Ham- [Mar.    4,1865,    "     Vl.,B/(i.,  187. 

burg,  ) 

Grand   Duchy   of  Meek"! 

lenburg-Schwerin,  (ex-  I 

tended   to  the)  Hrand  Uune    9,1865,    "     VI.,0i«,.395. 
Duchy    of     Mecklen- 
burg-Strelitz,  J 

Austria,  Dec,  11,1866,    ■■     IV.,  9 /d.,  658. 

Russia,  Junel4,1857,   "     Xt.,7M..378. 

To  similar  effect  ia  the  treaty  between  France  and 
The  Pontifical  Statea,  July  39, 1867,  Art.  XIV.,9 Be Chrcq.  7SS. 
Portugal,  July  11, 1866,    "      XX.,0/rf.,558. 

See,  also,  treaty  between  the  United  States  and 

Hayti,  Nov.   3,1864,Art.       X.,13  (7!  .S'.Sin/.rtf  i.,711. 

The  Ottoman  Empire,Peb.25,l&M3.    "    vni.,13/d.,«09. 
The  exception  in  the  case  of  coasting  and  internal  navigation  ia  pro- 
vided for  by  Article  414. 

No  unfavorable  discriminations  on  account  of  na- 
tional character  or  origin. 

409.  No  discrimination  in  the  treatment  in  any  re- 
spect, whether  as  to  duties,  charges,  privileges,  draw- 
backs, or  otherwise,  shall  be  made  by  any  nation 
against  the  ships  of  any  other  nation,  or  their  contenls 
or  traffic,  in  favor  of  those  of  its  own  national  crhnr- 
acter,  or  those  of  any  other  nation  whatsoever,  whether 
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a  party  to  tliis  Code  or  not,  on  account  of  the  national 
character  of  sliips  or  persons,  or  the  origin  of  imports, 
or  on  account  of  the  origin  or  destination  of  exports,  or 
of  property  in  transit  through  the  country.' 

This  article  shall  apply,  without  respect  to  the 
nationality  of  any  foreign  ports  included  in  the 
voyage.' 

'  The  winmefcia!  treaties  provide  in  detail  for  many  paitkiiiars  which 
it  !B  tliought  are  comprehended  in  the  ahove  general  principle.  The  scope 
of  the  special  proviaions  of  the  treaties  may  he  summarily  slated  as 
follows : 

DuUeaon  import*, — Kohigherorotlier  duties  shall  he  charged  by  either 
nation  on  the  importation  of  |;oods  in  the  vessels  of  the  other  than  on  the 
same  in  vessels  of  its  own  national  cliaracter. 
Treaty  hetween  the  United  States  and 
Nicaragua,  June  21, 1867,  Art.  VI.,  15  U.  8.  StM.at  L..  (IV.,)59. 

Dominican  Republic,  Feh.    8,1807,    "     VI.,  15  M,  (IV.,)  167. 
Bolivia,  May  13, 1858,    "    IV.,  13 /d.,  1006. 

Belpum,  July  17, 1858,    '■      Il.-Vni..  13  Jd.,  1044. 

Paraguay,  Feh.    4,1839,    "    VI..  13 /d.,  1094. 

Venezuela.  Aug.  37. 1860,    "    VI.,  13 /i?.,  1146. 

Two  Sicilies.  Oct.    1,1855,   "     X.,  11  Id,  646. 

And  see  treaty  between  the  United  States  and 

The  Netherlands,  Aug.  36, 1853,  Art.  III.,  10  U.  8.  Siat.  at  L.,  983. 
The  treaty  with  The  Two  Sicilies,  above  dtoi,  and  that  with  Hanover, 
June  10, 1840,  Art.  III.,  (fl  U.  S.  Stat,  at  L.,  m9,)  and  with  Meoklenhurg- 
Sehwerin, Deo.  10,  1847,Art.IlI.,(9M,913,)  forbid  any  priority  or  pref- 
erence to  be  given  to  either  nation,  or  anyone  on  their  behalf,  in  the  pur- 
chase of  articles  imported,  on  account  of  the  national  character  of  the 
vessel. 

nvtiet  on  exports. — No  higher  or  other  duties  shall  be  charged,  and  no 
less  Ijounties  or  drawbacks  allowed,  by  either  nation  on  the  exportation 
of  goods  in  the  vessels  of  the  other,  than  on  the  same  in  vessels  of  its 
own  national  character. 

Treaties  between  the  United  States  and  Nicaragua,  Art.  VI.;  Dominican 
Republic,  Art.  VI.;  Bolivia,  Art.  IV,;  Belgium,  Art.  VIII.;  Netherlands, 
Art.  I.,  above  cited. 

See,  also,  the  treaty  between  the  United  States  and 
Hayti,  Nov.   3, 1864,  Art.     SI.,  13  U.  S.  8tnt.  at  L.,  711. 

Ottoman  Empire,  Feb.  SS,  1863,    '■    VIII,,  13  Id.,  600. 
By  the  treaty  between  the  Unit«d  States  and  Belg^nm,  above,  salt  and 
the  produce  of  national  fisheries  are  excepted. 

Merchandise  o(  any  nature  and  origin,  exported  in  foreign  vessels,  is  not 
liable  to  charges  or  formalities  respecting  the  exportation,  other  than  those 
to  which  merchandise  exported  by  domestic  vessels  is  liable,  and  is  en- 
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titled  to  enjoy  al]   rights  ami  drawbacks,  or  otlier  favors  which  are  ac- 
corded, iu  the  case  of  domestic  vessels. 
Treaty  between  France  and 

Austria,  Dec.  11, 1806,  Art.  Vlll.,8  Dc  CleTCf/.  658. 

SwtMlen  and  Norway,  Feb.  14, 1865, 0  Jd.,  173. 
A  similar  provision  is  contained  in  the  treaty  between  France  and 
Russia,  Jnnel4,1857,Art.XIII.,7i)e  tS6rc9,278. 

Pontifical  States,  Jnly  99, 1867,    ■'     XVI.,  9  Id..  739. 
Port  charges. — Tlie  vessels  of   one  nation,  from  wher^ioever  coming, 
a.nd  entering,  laden  or  in  ballast,  any  port  of  anotlier  nation,  are  not  liable 
to  pay  in  those  ports,  whether  upon  entry  or  exit,  or  during  their  sojourn, 
any  other  or  greater  charges  of  tonnage,  pilotage,  brokerage,  quarantine, 
light-house  dnes,  or  other  charges  imposed  npon  vessels  under  whatever 
denomination,  for  the  benefit  of  the  State,  the  district,  or  municipal  or 
local  corporations,  private  individuals,  ov  any  other  person  or  establish- 
ment, than  those  which  are  chargeable  upon  domestic  vessels  coming  from 
the  same  place,  and  having  the  same  destination. 
Treaty  between  France  and 
Sweden     and     Norway.) 
(omitting  some  qnalifi-^  Feb.   14.  1865,Art.         I.,9Dea2erfff,17a. 
cations.)  ) 

'K^frna  hSS]  »•■" !■  *.  >»■  "      n- 1  "•■■  ""■ 

Grand   Duchy  of  Meck-l 
lenbnrg  -  Schwerin,  —  i 

{estendedtothejOrandUane    9,  I860,    "        III.,  9  7<i.,  395. 
Duehyof  Mecklenbarg- 
Strelitz,  J 

Portu!ra,l,  .July  11,  1806,    "  XVm.,9  Td.,  558. 

Austria,  Dec.  11,1866,    "  l.,fl/i.,  658. 

Kussia,  June  14,  18.')?.    "        ni.,7/rf.,  278. 

To  very  similar  effect  is  that  between  France  and 

Pontifical  States,  July  30, 1867,  Art.  X.,  9  Id.,  739. 
Provisions  for  the  equality  of   charges  on  vessels  of  both  nations  are 
also  contained  in  the  treaty  between  France  and 
Ban  Salvador,  Jan.  2, 1858, 7  Id.,  363. 
Treaty  between  the  Tnited  States  and 

The  Ottoman  Empire,  Feb.  25,  1863,  Art.  IX.,  13  U.S. Stat,  nt  L..im. 
And  see  the  ti'calieH  of  the  United  States,  referred  to  under  the  para- 
graph, above,  on  "  duties  on  imports." 

Some  of  those  treaties  sipecify  also  charges  for  anchorage,  harbor  dues, 
buoys,  clearance,  salvage,  and  foes  of  public  functionaries. 

By  the  French  treaties,  la.sl  above  cited,  each  nation  resen-es  the  power 
to  impose  in  its  own  ports,  on  the  ship?  of  other  nations,  and  on  nierchan- 
dise  composing  the  cargo  of  such  ships,  special  taxes  for  the  service  of 
the  port. 

FacUitMS  in  jiort.-— Vessels  of  each  nation  are  entitled  to  the  same  priv- 
ileges in  respect  to  stationiu(r,  lading  and  unlading,  within  the  territory 
of  the  other,  as  are  extended  by  the  latter  to  domestic  vessels. 
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Treaty  b-itwiHin  Gn-nt  Bnt«[n  iind 

Colonilnn,  Feb.  I(i,  IH(it>,  Art.  VIIL,  ■!     VyxIV    (38  > 
Belgium,  July  3S,  1SU2,    "       VI.,    J((.,18(13,  vol,  LXXIIL,  (45.) 
France,      Jan.  28,  lim,   "         X.,    Id.,  18C0,  vol.  LXVIII.,  (30.) 
Treaty  between  France  and 

Swedun  »nd  Norway.  Feb,  U,  laitl.  Art.  ir„y  De  Clereq.  173. 

Frr€  Cities  of    Lubw?k,)  ,,         ,  ,„,.-     ,,    t,t   «  rj    lor, 
Bremen  and  Hamburg! P'*"'    ^'^^'>^-         I^'^^^''- 187- 
Grand   Duchy  of  Mtck  1 
lenbnrg  -  Scliwerin  —   | 

(eTtendedtoth«t<Jrand  l-June  'J,ia()5,    "    lV.,9/rf.,  3il5 
Duchy  of  Mecklenburpr- 
Strelitz.  J 

Portugal,  Julyll,18fi6.  9/rf.,558. 

Knasia,  JHnel4,l&57,    "     VI.,7/(f.,  378. 

By  the  treaty  between  Great  Britain  and  PrusBia,  August  16, 1865, (.i«- 
eofiitU  and  Pnper),  XStW;  vol,  LSXVI,.  38,)  it  ia  provided  that  ahipB  and 
their  cargi)eB  of  each  nt  the  parties  in  the  dominlone  of  the  other,  shall 
be  treated  in  every  reepect  as  national  ships  and  their  cargoes.  But  this 
stipulation  does  not  aflfect  the  exclusive  rights  connected  with  fSsherj  be- 
longing to  the  sut>ject«of  either  country,  nor  the  local  immunities  en- 
joyed by  a  privileged  cla^s  in  Great  Britain. 

ZHtieriminating  duHea. — No  higher  or  other  duties  shall  be  imposed  by 
either  nation  on  the  importation  from  the  other  nation  of  articles,  the 
growth,  produce,  or  mannfacture  of  the  other  nation,  than  are  or  shall  be 
imposed  on  the  like  articles  from  any  nation  whatever. 
Treaty  between  the  United  States  and 

Nicaragua,  June21,1867,  Art.     1V..15  P".  S.  Stat,  at  L.,(rr-,)59. 

Dominican  Ke- 1 
public.  ( 

Bolivia,  May  18,ia58,    "       VI..  12  Jtf.,  1007. 

Belgium,  July  17, 18S8,    "    XIII.,  13  Id..  1047. 

Venezuela,  Aug.  37,18(iO,   "       IX..  13  M.  1148. 

And  see  treaty  between  the  United  States  and 
Paragniay.  Feb.  4, 1859,  Art.  TV.,  12  Id.,  I0fl3. 
By  the  treaty  between  the  United  States  and   the  Netherlands,  laiS. 
Art.  v..  (10  U.  8.  Stat,  'it  £..985.)  discriminating  duties  are  allowed  to  some 

The  treaty  between  Great  Britain  and  Austria,  Dec.  16,  1885,  Art.  VI., 
(AccoiiiUs  and  Papers,  1868,  vol.  I.XXVI.,  88,)  provides  that  interna!  im- 
posts which  are  levied  in  the  territory  of  one  party  on  the  production, 
preparation,  or  use  of  any  article,  whether  on  account  of  the  State,  or  on 
account  of  municipalities  and  corporations ,  sliall  under  no  pretest  aflfect 
the  productions  of  the  other  party  in  a  higher  or  more  onerous  degree 
than  the  same  productions  of  native  origin. 

Products  of  fisheries  are  also  espresalv  mentioned  as  in  addition  to  other 
articles  of  prodnce.  growth  or  manufacture,  in  the  treaty  between  the 


^.  1867.    "       IX.,15M.(2V..)167. 
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United  Statea  and  tlie  Dominican  Hepublic,  Art.  IX.;  Tho  Two  Sicilies, 
Art.  XIV.,  above. 

Ooods  in  transit  are  included  in  the  treaty  between  the  United  Slatee 
and  the  Swiss  Confederation,  Nov.  35,  1850,  Art.  IX.,  (11  U.  8.  Stat,  at  L., 
593.) 

€hargm  on,  vtnUiden  cwrgo. — Foreign  vessels  entering  s  port  and  wishing 
to  discharge  a  paM  of  tlieir  cargo  niay,  subject  to  the  laws  and  regulations 
of  the  nation,  keep  on  board  sucli  ot  the  cargo  as  is  destined  M  another 
port,  whether  of  tlie  Haine  oonntry  or  of  another,  and  carry  it  thithor, 
without  being  required  to  pay  for  such  part  of  llieit  cargo  any  duties  or 
charges  save  those  of  the  service  of  the  port,  and  those  are  chargeable 
oaly  at  the  same  rate  as  is  Used  for  domestic  vessels. 

Treaty  between  France  and 
Free  Cities  of  LubecX,) 

Bremen   and   Ham- V  Mar.    4, 1865,  Art.        X.,!li>«  C'to-n^,  187. 
burg,  ) 

Portugal,  Ju!yll,180fi,    "  XXVI.,flZ(;..558. 

Russia,  June  14, 1857,    "       VII.,  7  Id..  378. 

By  the  convention  between  the  United  States  and  Belgium,  July  17, 
1858,  Art.  XI.,  (13  U.  8.  Stat,  at  L.,  1043,)  cargo  retained  on  the  ships  of 
one  nation  while  in  the  ports  of  the  other,  and  destined  for  any  foreign 
country,  is  not  subject  to  any  charges  whatever  otlier  than  thiise  for  the 
prevention  of  smuggling. 

7^  m/iift  fa/jtored  nation  clause,  which  is  adopted  between  sotne  Eu- 
ropean powers,  as  well  as  with  unciviliaed  or  non-Christian  States,  seems 
to  be  a  shifting  rule,  not  adapted  to  a  permanent  Code.  Fully  stated,  it 
seems  to  he  as  follows  : 

"  It  being  the  intention  of  the  two  high  contracting  parties  to  bind 
themselves  by  the  preceding  articles,  to  treat  each  other  on  the  footing  of 
the  most  favored  nation,  it  is  hereby  agreed  between  them,  that  any  faror, 
privilege,  or  immunity  whatover,  in  matters  of  commerce  and  navigation, 
which  either  contracting  party  has  actually  granted,  or  may  hereafter 
grant,  to  the  subjecte  or  citizens  of  any  other  State,  shall  be  extended  to 
the  subjects  or  citizens  of  the  other  high  contracting  party  gratuitously, 
if  the  concession  in  favor  of  that  other  nation  shall  liave  been  gratuitous; 
or  in  return  for  a  compensation  aa  nearly  as  possible  of  proportionate 
value  and  effect,  to  be  adjusted  by  mutual  agreement,  if  the  concession 
shall  have  been  conditional."  This  is  the  form  in  which  it  appears  in  the 
treaty  iwtween  the  United  States  and 

Honduras,  July  4,1864,  Art.  Ill,,  13  U.S.  Stat,  at  L..  699. 

See, also,  to  similar  effect,  treaty  between  France  and 
Netherlands,  JulyT.lSfiS,  Art.XXXVIi!.,9y?«^ifra?.337. 

Free  Cities   of    bubeck,    „ar.4,1865.    "  XXli.,»/rf.,  187. 

Bremen  and  Hamburg,  ' 

Grand  Duchy  of   Meek-" 

lenburg  -  Scliwerin  — 

(extended  to  the)  Grand  |-June9,18((5.    "  XXlll.,11 /rf-,295. 

Duchy  of  Mecklenburg- 
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For  the  exception  to  the  most  favored  nation  clausi!  in  lavor  of  frontier 
tmffic,  Federal  laws,  &c., see  the  treaty  between  Great  Britain  and  Austria, 
Dec.  IB,  18«5,  Art.  11.,  AecowU  and  Papers.  1B66,  vol.  LXXVl,  (38.) 

The  treaty  between  Great  Britain  and  Prussia,  above  referred  to.  pro- 
vides iat "  equality  of  treatment  witli  native  subjects  in  regard  to  charges 
on  loading  and  unloading,  tu  warehousing;  and'the  transit  trade,  as  also 
in  regard  to  bounties,  facilities, and  drawbacks. 

Borne  of  the  treaties  are,  like  Article  409,  much  more  general  tlian  the 
treaties  above  referred  to.  For  instance,  the  language  of  the  recent  treaty 
between  Great  Britain  and  Prussia,  August  IB,  1865,  Art.  I.,  [AecounU  and 
Paipers.  1866,  vol.  LXSVI.,  (38.)  m  as  follows : 

"  Britifib  ships  and  their  cargoes  shall,  in  Prussia,  and  Prussian  ships 
and  their  cargoes  shall,  in  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, from  whatever  plac*  ami  injx  and  whatever  may  be  their  pls^e  of 
destination,  and  whatever  niav  be  the  place  of  ingin  or  destination  of 
their  cargoes,  be  treated  m  every  respect  as  national  •Jnp'!  and  llieir 
cargoes. 

"  It  is,  however  agreed  that  the  prwuling  Btipnlatiun  sliill  not  atfect 
the  rights  connected  with  liBhery  belonging  exclu-in  pIv  to  the  subjects  f 
either  country,  within  their  respecti'ie  marine  tern  tonal  limits  nor  tlie 
local  immunities  enjoi  ed  in  Great  Britain  not  by  British  aubj  ects  gen 
erally,  but  only  bj  certain  pni  ileged  lIss'ws  in  certain  posts 

By  the  treaty  between  tlie  United  fetatei-  and  The  Two  Sicilies  Oct  1 
1855,  Art.  VI.,  (11  U.  a.  Stat,  at  L.,  643,)  it  is  provided  that  tUe  reciprocity 
established  shall  not  extend  to  premiums  which  either  nation  may  grant 
to  their  own  citizens  or  subjects  to  encourage  the  building  of  ships  to  sail 
under  their  own  flag. 

'  Treaty  between  the  United  States  and  The  Two  Sicilies,  above  cited ; 
Bolivia,  May  13, 1858,  Art.  IV.,  (12  U.  8.  Slat,  at  L.,  1006 ;)  Hayti,  Nov.  3, 
1864,  Art,  SI.,  (13 /d„  711.) 

A  similar  provision  is  contained  in  the  treaty  between  France  and  the 
Grand  Duchy  of  Mecklenburg-Schwerin,  {extended  to  the)  Grand  Duchy 
of  Mecklenburg-Strelitz,  June  9, 1865,  Art.  VIIJ.,  0  Be  Clercq.  295. 

Compare  treaty  between  France  and  Russia,  June  14,  185T,  Art.  SII. 
7  Id.,  378. 

Restrictions  on  exatnirtation  qf  cargo  and  charges. 

410.  Except  as  otherwise  provided  in  this  Code,  for- 
eign ships  cannot  be  subjected  to  account  for  their 
freight,  unless  preparing  to  discharge  it ;  nor  to  pay 
any  charges,  unless  they  enter  port ;  and  then  only 
such  as  are  chargeable  upon  domestic  ships  in  the  like 
cases. 

Suggested  by  treaties  between  the  United  States  and  Prussia,  ITS."),  (8 
U.  S.  Stat,  at  L.,  84 ;)  Bolivia,  May  13, 1858.  Art,  III.,  (12  Id.,  1005,)  which 
have  a  provision  to  the  effect  that  no  examination  requiied  by  the  laws  of 
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either  nation,  of  properly  laden  in  ita  ports  on  the  ships  of  the  other,  can 
be  required  after  the  lading ;  and  sacli  ships  aball  not  be  seawhed,  anleas 
pmperty  has  been  clandestinely  and  illegally  laden  ;  in  which  oise,  the 
person  by  whose  order  it  was  carried  on  board,  or  who  carried  it  without 
order,  is  liable  to  the  local  law  ;  but  no  otlier  person  shall  be  molested,  nor 
shall  any  other  goods,  nor  the  vessel,  be  detained  for  that  cause. 

It  does  not,  liowever,  seem  desirable  to  recognize  such  a  rule  as  of  gen- 
eral obligntion. 

Skips  exempt  from  tonnage  dues. 
411.  The  following  ships  are  free  from  tonnage  dues 
on  entry,  sojourn,  or  departure : 

1.  Public  armed  ships  ; 

2.  Sliips  which,  entering  in  ballast  from  whatever 
place,  neither  discharge  ballast,  nor  take  in  freight ; 

3.  Ships  which,  passing  from  one  port  to  another  ot 
the  same  nation,  whether  it  be  to  discharge  all  or  a  part 
of  their  freight,  or  to  lade  freight,  have  already  paid 
such  charges ; 

4.  Steamships  engaged  in  the  postal  service,  or  the 
transportation  of  travellers  and  their  baggage,  and  in 
no  other  commerce  ; 

5.  Ships  which,  entering  a  port,  whether  volun- 
tarily or  by  stress,  leave  it  without  performing  any  act 
of  commerce ;'  and, 

6.  Pleasure  yachts,  the  passports  of  which  state 
their  quality  as  such,  and  which  have  on  board  no 
goods  subject  to  duty,  and  leave  port  without  perform- 
ing any  act  of  commerce.' 

'  Subdivisions  3,  3,  4  and  5  are  from  the  treaty  between  France  and 
Portugal,  Jvily  11,1866,  Art.  XXVn.,(S  fle  Ofore?,  558 ;)  Sweden  and  Nor- 
way, Feb.  14, 1865,  Art.  Vll.,  <9  Id.,  173.) 

^  The  declaration  between  France  and  several  other  continental  Powers, 
(7  Be  Gkrcq,  633, 636,)  provides  that  such  yachts  are  free  from  all  duties 
of  navigation,  hut  requires  that  they  carry  awsy  all  persons  who  arrived 
by  them. 

The  treaties  between  France  and  the  Free  Cities  of  Lubeck,  Bremen  and 
Hamburg,  March  4,  1865,  Art.  IS.,  (9  De  Gkrcq,  187 ;)  and  with  tlie  firand 
Duchy  ol  Mecklenburg'-Schwerin — (eKtended  to  the)  Grand  Duchy  of 
Mecblenbnrg-Streiitz,  June  6,  1865,  Art.  IX.,  (9  Id.,  895,)  are  to  similar 
effect,  except  that  they  do  not  mention  steamships  as  above,  and  the  first 
mentioned  does  not  declare  such  vessels  free  from  tax,  bnt  only  puts  them 
upon  the  same  footing  as  domestic  vessels. 
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What  a-t.i  not  to  be  considered  acts  of  commerce. 

412.  The  following  acts  in  a  port  of  refuge  are  not 
to  be  considered  as  acts  of  commerce,  within  the  last 
article : 

1.  Unlading  and  relading  merchandise  for  the  repair 
or  purification  thereof,  or  of  the  ship ; 

2.  The  transfer  of  merchandise  from  one  ship  to 
another,  in  case  the  fortner  proves  unseaworthy  ; 

3.  Expenditures  necessary  for  food  and  equipment ; 
and, 

4.  The  sale  of  damaged  freight,  by  authoiity  of  the 
proper  revenue  officers. 

Treaty  between  France  and 
Sweden  and  Norway,  Feb.  14. 18S5,  Art.  VII.,  0  Be,  Glercq,  173. 

Free   Cities   of   Lubeok,  J 
Bremen  and  Hamburgh.  V 


\  MftT.   4, 1865,   ■'      rX..  9  Id.,  187. 


Computation  of  tonnage. 

413.  All  tonnage  dues  on  a  foreign  ship  bearing  a 
passport  such  as  is  prescribed  by  article  278,  must  be 
recltoned  either  according  to  the  tonnage  stated  in  the 
passport,  or  according  to  the  mode  of  measurement  in 
use  in  the  port  where  the  ship  lies,  as  the  master  may 
elect. 

Treaty  between  France  and 

Grand.  Ducliy   of  Meek"! 

lenbDrjE  -  ScUwerin  — 

(extended  to  the)  Grand  Uune   B,  1M65,    "      V.,ll /rf.,  395. 

Dochy  of  Mecklenburg-  | 

Streltta,  J 

Auatria,  Dec-  11,1866,    "      n.,i)/rf.,  658. 

Pontifical  States,  July  39,1867,    "    Xl.,9  7rf.,  7H9, 

Honduras,  Feb,  23, 1858,    "    XI:,  7  Id.,  10. 

Exception  as  to  fisheries,  coasting  trade,  and  inter- 
nal navigatio'n. 

414.  The  provisions  of  this  Title  do  not  prevent  a 
nation  from  giving  to  its  members,  or  to  domestic  ships' 
of  anyl^ind,"  exemptions,  privileges,  or  exclusive  rights 
in  reference  to : 

1.  The  national  fisheries,  or  their  pi-oduce ;'  or, 
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2.  Domestic  navigation,'  as  defined  by  article  373. 

'  Thu  usual  lim^uage  of  the  tceaties  is.  that  the  Articles  in  question  da 
not  ippJ/U  tn  the  cnastinjif  trade.  &c.;  bat  it  is  intended  here  to  make  the 
equality  apply,  is  between,  foreign  ships,  rcBerviiig  tlie  right  of  a  nation  to 
give  exclusive  or  other  privileges  to  its  own  people  and  ships  over  all 
others. 

See  treaty  between  Great  Britain  and  Prussia,  Aug.  Ifi,  1865,  (Jec')««(» 
and  Papers,  1866.  vol.  LXXVl.,  38.) 

ITie  treaty  between  Prance  and  the  Grand  Duchy  o(  Mecklenburj;- 
Schwerin — (extended  to  the)  Grand  Duchy  of  Mecklenburg-Strelitz,  June 
9,  1865,  Art.  VII.,  (9  De  Olercq,  395,)  providea  'that  the  vessels  of  either 
power  engaged  in  internal  navigation,  shall  be  treated  on  the  same  foot- 
ing asvessela  of  the  raost  favored  nations. 
'  Treaty  between  the  United  States  and 

The  Two  Sicilies,  Oct,  1, 1853,  Art,  XIII..  11  U.  8.  Stat,  at  Z„647. 
^  Treaty  between  France  and 

Austria.  Dec.  n,  18fie,Art,       IX„  9  i)e  C^^re?,  658. 

Pontifical  States,  July  29, 1867,    "      XVII.,  9  Id..  739. 
And  other  French  treaties. 
*  Treaty  between  France  and 
Sweden  and  Norway.  Feb.  14, 1865,  Art.      V.,  9  De  Glereq,  172. 
Austria,  Dec.  II,  1866.    "         V.,9/tf.,658. 

Pontifical  States,         July  S9, 1867,    "    XIII..  9 /<i.,  739. 

Commercial  fraitellers. 

415.  No  nation  sliall  impose  a  license  tax  upon  com- 
mercial travellers  seeking  orders  or  making  purcliases 
for  their  principals  in  another  nation,  and  carrying  no 
merchandise  other  than  samples. 

This  provision  is  from  the  commercial  treaty  between  France  and  Swit- 
zerland, June  30,  1864,  Art.  XSVI.,  (9  Be  Glereq,  56.)  which  provides  also, 
however,  that  such  travellers  shall  be  duly  authorized  by  their  own  gov- 
ernment, according  to  the  formalitieB  to  be  agreed  upon  between  the  two 

Treaty  between  France  and 

Austria,  Dec.  11. 1866,  Art.  XV.,  9  De  Glereq,  646. 
To  very  sirailar  effect  are  the  following ; 
Treaty  between  France  and 

Sweden  and  Norway.  Feb.  14, 1865,  Art.   XV.,9  He  CTercg,  151. 

Portugal,  July  11,1866,    "       IX.,  9 /d.,  558. 

Free   Cities   of   Lubeck,  I  j^        4.1865.    "     XVI.,  9  W.,  187. 
Bremen  and  Hamburg,  (  '         ' 

Grand  Duchy  of   Meek-"] 
lenburg  -  Schwerin  —   1 

(eitended  to  the)  Grand  t  June  9,1865,    "     XIX.,  9  M.,  295, 
Duchyof  Mecklenburg- 
Strelitz,  J 
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The  treaty  between  France  and  Belgium,  April  37,  leS-l,  Art.  XTX.,  (6 
De  Ciercq,  430,)  subjectB  commercial  travellers  to  a  tax. 

For  the  rule  adopted  between  France  and'Switzerland,  see  9  De  Olereq, 
31S. 

The  provisionB  of  the  protocol  between  France  and  The  Free  Cities,  in 
reference  to  reg-nlations  for  commercial  travellers,  and  the  im|>ortatioii  of 
samples,  provided  for  annnal  licenses  in  two  forma — one  for  mannfacturers 
and  merchants,  and  the  other  for  commercial  travellers ;  and  also  tor 
offices  in  eacli  coimtrj,  for  the  inspection  and  admission  of  samples,  fl 
Dp,  Olereq,  20. 


Jjuty  on  s 

416.  Dutiable  articles,  when  carried  as  samples  un- 
der the  la.8t  article,  shall  be  admitted,  temporarily, 
free  of  duty.  Bat  proper  security  may  be  required  fo 
their  re-exportation. 

This  provision  is  from  the  commercial  treaty  between  France  and  Swit- 
zerland, Jane  30, 1864,  (9  De  Glercq,  36,)  which  also  provides  that  the 
necessary  formalities  shall  be  regulated  by  agreement  between  the  two 
governments 

Treatv  between  France  and 
Grand  Duchv  of  Meek- 1 
lenburg    Schwenn  — 

(estended  to  the)  Grand  I  June  9, 1865,  Art.     XX.,  9  De  Clereq,  395. 
Duchy  of  Mecklenbnrg-- 
Strelitz  J 

Netherlands  July  7, 1865,    "   XXIII.,  9  Jd.,  337. 

The  regulations  governing  the  execution  of  the  provision  for  the  ad- 
mission of  samples  free  of  duty,  and  for  the  annual  license  of  commer- 
cial travellers  under  the  treaty  between  France  and  Austria,  are  con- 
tained in  the  protocol  of  Dee.  11, 1866,  (9  De  Ciercq,  663.) 

As  to  the  identification  of  samples,  see  also  protocol  to  treaty  between 
Prance  and  the  Grand  Duchy  of  Meeklenburg-Schwerin,  (S  De  Ciercq, 
308.) 
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TITLE    XIII. 

QUARANTINE. 

E  417.  Quamiitine, 

418.  For  what  diseases  quarantine  may  be 

imposed. 

419.  Detention  of  sliips. 

420.  Sliips  mny  put  to  sea,  when. 
431.  Limit  of  quarantine. 

422,  Regalations. 


y  of  the  laws  and  regulations  of  different  c 
antine  will  be  found  in  a  paper  by  ])r.  Milroy,  in  the  J^amaetmit  of  the 
BnUehNnfionaiAssodatiiin- forth:  Pr<imolAonof8oci(>l8cie,nee,\.?&%,^,^%. 

Another  paper  by  tlifi  Bame  author  is  iound  in  Id.,  vol.  for  1859,  p.  531. 
Several  conventions  on  this  subject  are  to  he  found  in  0  De  Clercq,  141 ; 
6  Id.,  179  ;  9  Id.,  43 ;  9  Id.,  983. 

See,  also,  an  account  of  the  Quarantine  Conference  of  Paris,  in  Trmis- 
acHims  of  Nut.  Aim.  for  Promotion  of   Social  Seimice,  vol.   for   1859, 


417.  Eacli  nation,  for  the  protection  of  the  public 
health,  may  impose,  in  any  ports  of  its  territory,  quar- 
antine upon  all  ships,  pnblic  or  private,  arriving  from 
other  ports,  and  the  persons  and  property  on  board, 
and  may  impose,  on  any  part  of  its  land  frontiers,  quar- 
antine apon  any  person  or  property  about  to  enter, 
subject  to  the  following  articles  of  this  Title. 

For  what  diseases  quarantine  may  he  im/posed. 

418.  Quarantine  may  be  imposed  for  any  of  the 
following  diseases,  and  no  other,  viz :  yellow  fever, 
cholera,  typhus  or  ship  fever,  small-pox,  and  any  new 
disease,  not  now  known,  of  a  contagious,  infectious,  or 
pestilential  nature. 

Detention  of  ships. 

419.  Ships  arriving  in  a  foul  and  unwholesome  con- 
dition, even  though  provided  with  clean  bills  of  health, 
and  though  no  case  of  disease  has  occurred  during  the 
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voyage,  may  be  subjected  to  qaarantine  detention  and 
pnritication. 

Ships  may  put  to  sea,  when. 

420.  Any  ship,  before   breaking  bulk,  may  put  to 
sea,  in  preference  to  being  subject  to  quarantine. 

Lii/hit  of  quarantine. 

421.  Quarantine  shall  in  no  case  exceed  thirty  days. 


422.  Subject  to  the  foregoing  articles  of  this  Title, 
each  nation  may  make  and  enforce  such  qtiarantine 
regulations  as  it  may  see  tit. 
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T  r|-  L  E    XIV. 

RAILWAYS, 

AHTICLE  433.  Line  between  frontier  statiuna  flJi  iu- 
ternatioDal  route. 
4S4.  Equal   facilities  to  membera  of   anj- 

425.  Freedom  of  tratBK. 

436.  Keijenoe  service. 

437.  Offenders  ajrainst  either  nation  not  to 

be  employed  by  the  otlier. 

438.  Goods  carried  in  paBaenger  traina. 
429.  Transit  of   merchandise  throagh  iii- 

tennediatfl  nation. 

Line  bHwuen  frontier  stations  an  international 
route. 

423.  Except  where  otherwise  provided  by  special 
compact,  the  portion  of  a  railway  lying  between  the 
frontier  stations  of  two  nations  which  the  railway  con- 
nects, is  an  international  route.  In  all  that  concerns 
the  surveillance  of  the  road,  the  administrative  control 
of  each  nation  extends  over  the  line  proceeding  from  it 
to  the  frontier  station  of  the  other  nation. 

But  the  jurisdiction  of  the  tribunals  is  not  thereby 
extended  beyond  the  frontier. 

Suggested  by  the  provisions  of  the  convention  fur  the  international 
railway  service  between  France  and  Spain,  April  8,  1864,  .\rt.  I„  9  I}e 
CUrcq.  13, 

Equal  facilities  to  members  of  any  nation. 

424.  No  distinction  shall  be  made  between  the  mem- 
bers of  different  nations  in  the  price,  time,  or  facilities 
of  transportation  ;  and  transportation  within  one  ter- 
ritory towards  the  other  shall  not  be  less  favorably 
treated  in  those  respects  than  that  whicii  is  wholly 
internal. 


dbyGoogle 


342  DRAFT    Onri.TNRP    OF    AN 

('•invention  Ibr  the  fatabliBlinnmt  of  an  LiitiTiiiitional  railway  liptwefn 
France  and 

Beltrinm,  Jan,  15,lHn«,  Art.VIlI,,  H  De  Clfri:g,'i7it,  47a. 

Prussia,  Julyl8,18fi7,   "     VIII.,  3 /rf.,  736, 738. 

Bavaria.  Feb.    4,1848,    "         X.,5/ci.,.'i76. 

Tlie  last  clause  o(  the  Article  is  alsn  contained  in  tlip  eimventiovi  be- 
tween France  and 

Belgium,  Sept.  30,  !8«0,  AH.  XI.,  8  Bf  Clereg,  118, 
— (respecting  the  railways  of  the  Ardennus  and  Nanrnr.) 

Belgium,  Sept.  20.  1860,  Art.  XI.,  8  Td.,  123, 
— (respecting  the  railways  of  the  Ardennes  and  it  Lnsemliurg,) 

F^e.edom  of  traffic. 

425.  Subject  to  the  following  articles,  trains,  whether 
with  goods  or  passengers,  may  cross  the  boundary  at 
any  time  of  the  day  or  night,  and  without  ex(!eption 
of  holidays. 

Convention  concerninj;  international  railway  servic;e  between  France 
and 

Spain,  April  8, 1884,  Arts.  H.,  1X„0  De  CUrcq,  13,14. 
Detailed  provisions  respecting  the  revenue  service  are  found  in  Arts. 
IV.,  VI.-V1II..  X.,  Xr.,  of  the  convention   between   France  and   Spain, 
above,  and  in  the  convention  between  France  and 

Bararia,  July    3,  1857,  Arts.  XII-XV.,  7  Be  OUrcq.  239, 
Sardinia,  Nov.  33, 1858,  7  Id.,  582. 
Also  in  the  regulation  ft  tlie  international   railway  service  between 
France  and 

Sardinia,  Nov.  15, 1858, 7  Be  Clercq,5W. 

Belffium  and  the  *  ..       ,,  ,.,~n  i.  r.    n-,. 
Netherlands,     [  ^''^   ^^- 1853,6  /rf.,  2^2. 

Hecemie  service^ 

426.  Each  nation  is  entitled  to  the  following  facilities 
for  its  revenue  and  railway  service,  subject  to  the  next 
article : 

1.  Each  of  the  contiguous  nations  may  establish  and 
designate  by  its  arms, '  in  the  frontier  station  of  tlie 
other,  a  revenue  office,  the  necessary  accommodation 
for  which  shall  be  provided  by  the  latter  nation,  with- 
out charge  ;■" 

2.  Each  nation  may  send  its  revenue  offi(?er8  in  uni- 
form, and  with  or  without  anus,'  to  and  fro  between  its 
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territory  and  such  office,  in  any  train,  in  the  compart- 
ments of  the  guard  and  carriages  of  the  eeoiid  class, 
without  charge ;' 

3.  Such  revenue  officers,  and  other  servants  of  the 
government,  or  of  the  railway,  crossing  the  boundary 
on  their  service  as  such,  are,  on  production  of  their  com- 
missions, exempt  from  civil  or  military  service,  and 
from  direct  and  personal  taxes  ;  and  in  respect  to  ser- 
vice within  the  station,  remain  subject  to  the  exclusive 
authority  of  the  nation  employing  them.  In  other  re- 
spects, they  are  equally  subject  to  the  local  law  as 
other  persons ;' 

4.  Articles  necessary  within  the  territory  of  one  na- 
tion for  the  service  of  the  other,  or  the  maintenance 
of  its  railway,  or  furnishing  the  residences  of  its  offi- 
cers and  servants,  are  free  of  duty  on  crossing  the 
boundary  ;" 

5.  The  revenue  officers  of  the  two  nations  shall  re- 
spectively communicate  to  each  other  the  instructions 
and  circulars  addressed  to  their  officers  respecting  the 
service ; 

6.  The  administration  of  each  railway  must  notify  to 
the  revenue  officers,  at  least  eight  days  in  advance, 
clianges  proposed  in  the  time  tables  ;  but  special  and 
extraordinary  trains  may  be  sent  at  any  time,  twelve 
hours'  notice  in  advance  being  given  of  freight  trains  :' 

7.  Officers  and  agents  of  each  nation,  and  its  rail- 
way, must  respectively  render  to  those  of  the  other  all 
reasonable  co-operation  in  respect  to  international 
transportation,  and  the  prevention  and  detection  of 
frauds  on  the  revenue,  subject  to  the  regulations  of 
their  own  law." 

'  CioDventicw  concerning  the  International  railway  servics  between 
France  and 

Spain,  April  8,  1884,  Art.  XVII,,  9  Be  Clercq,  13, 15. 
And  to  similar  effect,  convention  between  France  and 

Sardinia,  Nov.  33, 1858,  Art.  III.,  7  De  Olercq.  533. 

Bavaria.  July    3,1857.    "     ni.,7 /rf..2B9. 
'  Convention  between  France  and 

Spain,  April  8, 1864,  Art.  XIV.,  9  De  Clercq,  12, 15. 
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^  I'onvcintioii  betwef,ii  fvanoe  and 

Bavaria,  July  :J.  1857.  Arts.  IV.,  V..  7  Dr  Vkirg.  39!*, 
— which  also  provides  that  "  ils  sunmt  dispeiisea  des  prescriptions  de  po- 
lice sur  leB  paaae-ports." 
■"  (.'oiivention  between  France  and 

Spain,  Apiil  8, 1864,  Art.  V,,  9  I)e  Vkreq,  12. 
'  Convention  between  France  and 

Bavaria,  July  a,  18S7,  Art,  VI.,  7  Jie  Olercg.'iifO.  301, 
'  Convention  between  Franef  and 

SpMn,  April  8.  1804,  Art.  XIX..  ft  De  C'lere(j.  13,  l(i. 
Regulation  of   the  international  service  of  railways   between   Francn 

Sardinia,  Nov.  15,  lft"i8.  Art.  XVIII.,  7  De  Gieixq.  .i29,  531. 

Belgium  and  J  jg^g     „     XX1V„5  7rf.,  61R. 

FruSBia,       1 
''  Convention  between  France  and 
Spain,     April  8. 1884,  Art.  XVIII.,  9  Be  Cleroq,  13, 15. 
Bavaria,  July   3, 18S7,    ■■      XXX,,  7  Zi.,  299,  304, 
The  latter  adds ;  "'  sons  peine  d  '  i  tre  tenuea  de  reinplir  a  la  f  rontiere 
lea  formalities  ordinairee  de  douane." 

To  the  same  effect  are  the  regulation?  for  international  railway  se^vi<^e 
between  France  and 

^^:^th^rl!l^dB  ""'  1  ^^"^^  ^^'  ^^'^'  *'*■  ■^'^-  ^  ^^  f^^''^?.  953. 
Bd^inmandPnis-J  ^^^^    „     xiX.,5 /-i..618, 

'  Convention  between  France  and 

Bavaria,  July  3, 1857, Art.  X.,7De  Glercq.im.'Sai. 
Sardinia,Nov.3,1858,    '■   XI.,7 /ii.„532,5a4. 

Offenders  against  either  nation  not  to  he  employed 
by  the  other. 

427.  A  nation  is  not  bound  to  permit  the  entry  upon 
or  service  within  its  territorj',  under  this  Title,  of  an 
officer  or  agent  who  has  been  convicted  in  its  tribunals 
of  any  offense  whatever. 

Convention  between  France  and 

Bavaria.  July     3, 1857,  Art.  VIII.,  7  De  Clereq,  399, 301. 
Sardinia,  Nov.  SS.  1858,    "     XVI.,  7  Id.,  533, 534. 

Goods  carried  in  passenger  trains. 

428.  Passengers  are  not  entitled  to  take  in  the  car- 
riages goods  or  packages  containing  goods  subject  to 
duty,  or  prohibited.' 

Articles  subject  to  duty,  carried  in  passenger  trains, 
may  be  subjected  to  the  regulations  for  goods  on  freight 
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trains,  except  that  they  must  be  pjissed  without  more 
than  three  hours'  delay.' 

((nneiition  between  Franci'  and 
hpain      Ajr  8  iHrti  \n       \Il..f)  Z)k  CVwng.  1^,  IS. 


Bavana  J  ih  a  IMS 

XXVI.,7M.39«.301. 

t  onal  railway  service  between  France  and 

Sardinia 

N   y  15  1858,  Art.     IX.,  7  Be  Gloi-r^.  52i> 

Belft  nm  and   tl  e 

i  IVc   14  1853,    "     XIII.,  6  M..  253. 

Belginm   and    Prus 

[             IM4S,   "    xm.,r,  R.OIS, 

L.  nvenlioii  between 

France  and 

Bft^aris  July    a,  1857,  Art.  XXVIl.,r  i)e  (,V,!yw7,303. 

Sardinia  So  v.  13, 1858,    "  X.,7/d„,1S9. 

'^terCdVI^-'^.'^^^.   "        XIV..  0/.^..  353. 
Be^lgium  and  Pru5-  J  ^^^^  ^j^   g  ^-^^  g^g 

Transit  of  in&rchandise,  through  vniermediate  na- 
tion 

429.  Wagons,  cai-s,  or  packages  of  merchandise, 
sealed  by  the  revenue  officers  of  one  nation  for  inter- 
national i-ailway  transportation,  and  passing  through 
the  territory  of  another  nation,  in  course  of  such 
transportation,  into  the  territory  of  a  third  nation, 
shall  be  treated  as  having  been  directly  imported,  if 
the  seals  and  enclosures  remain  unbroken  upon  enter- 
ing the  latter,  and  if  the  transportation  has  been  con- 
formable to  the  regulations  of  the  servici\  The  casual 
breaking  of  the  enclosures  during  transportation  shall 
not  affect  the  application  of  this  article,  if  the  cause, 
and  the  acts  done  in  consequence  thereof,  be  certified  by 
the  local  authorities,  and  a  new  seal  be  imposed  by  them. 

Treaty  between  France  and 

Switzerland,  June  80, 1864,  Art.  V.,  9  De  Clm-cq,  49. 
Similar  provisions  in  treaty  between  France  and 
Netherlands,  Art.         X.,H  Be  Cteir,'i,mT. 

Portugal,        July  ll.lBSfi,   "    XSIV.,«  a,  558, 
— require  Ihe  wagons  or  packages  to  be  "  (donibes,"  and  d<i  not.  conlain 
the  clause  relative  t«  compliance  with  the  winditions  of  the 
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TITLE     XV. 

TEl^EGRAPHS. 

Article  430.  Free  communication  allowed. 
431.  Riglit  of  corresponding. 
433.  Classification  of  dispatches, 

433,  DiapatcbPB  of  State. 

434.  Authentication  of  dispatches  of  State. 
4S5.  Authentication  of  private  dispatches. 
486.  Language  of  dispatches. 

437.  Dispatches  in  cypher. 
438, 439.  Preference  of  dispatehes. 

440.  Designation  of  ronte. 

441.  Qovemmem  scrutiny  relinquished. 
443.  Illegal  dispatches. 

443.  Suspension  of  service. 

444.  Sending  false  dispatches ;  violating  dis- 

patches, &c, 

445.  Regulations, 

In  November,  18fi9,  the  Secretary  of  State  of  the  United  States,  by  di 
rection  of  the  President,  addressed  a  circular  lo  tlie  principal  maritime 
powers,  inviting  a  conference  to  form  a  joint  convention  for  the  protection 
of  submarine  cables. 

The  objects  proposed  were;  1,  to  make  willful  or  wanton  destruction  of 
them  punishable  as  piracy  ;  2,  to  encourage  future  constructions,  by  for- 
bidding exclnsivo  concessions,  except  on  consent  of  both  nations  con 
cefned  ;  3,  to  forbid  jjovernment  scmtiny  at  either  end  of  a  line. 

The  provisions  of  the  Draft  Convention  proposed  are  embodied,  in  sub- 
stance, in  the  following  Articles,  with  some  modifications,  suggested  by 
the  European  International  Convention  of  Vienna,  July  21,  1868. 

The  crime  of  injuring  telegraphs  is  provided  for  by  Article  83,  and 
their  immunity  in  war,  by  provisions  in  the  Book  on  WAR. 

J<Vee  communication  allawed. 

430.  Any  peP8(.in  may  land  a  submarine  telegrapliic 
cable  on  the  shores  of  any  nation,  and  work  the  same, 
subject  to  the  provisions  of  this  Title,  and  the  regulations 
made  hy  such  nation  agreeably  thereto,  and  snbjert  to 
the  rights  and  obligations  attaching  to  private  property. 

The  united  consent  of  the  several  parties  to  the  Code  wiU,  of  course, 
be  obtwnod  before  any  legislation  interfering  with  this  right. 
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The  American  Draft  of  Crinventioii.  An.s.  I-  mirl  II.,  proposes  to  recoff- 
nine  the  principle  tliat  uo  escliisive  conceasion  for  &n  iiiteriidtinnal  tele- 
graphic line  shall  be  made  or  renewed  by  any  nation,  witiioiii  tiif  consent 
of  the  nation  with  whose  territory  the  concession  cnntemplateB  a  connec- 
tion ;  and  that  no  telegraphic  line  shall  be  laid  Immediately  connecting 
tlie  territories  of  difTerent  nations,  without  the  consent  of  each  nation. 

But  it  is  Bnhniitted  that  all  restrictions  in  this  regard  slionld  be  re- 
moved,  and  that  the  right  ot  any  pereous  having  riparian  access,  to  com- 
mnnicate  through  the  sea,  should  be  declared. 

Ri.gM  of  correspondmg. 

431.  All  persons,  without  discrimination,  Iihvp  the 
right  to  correspond  liy  international  If  Ipgraphs, 

Convention  of  Vienna,  1808,  Art.  I. 

dassification  of  dispatches. 

432.  Telegraphic  dispatches  are  of  three  classt^s : 

1.  Dispatches  of  State  ; 

2.  Dispatches  relating  to  the  telegraphic  service  of 
the  nations  aniting  in  this  Code  ; 

3.  Private  dispatches, 
n  of  Vienna,  1B68,  An,.  IV. 


Dispatches  of  State. 

433.  Dispatches  of  State  include  those  that  issne 
from  the  chief  executive  officer  of  a  nation,  from  the 
ministers,  from  commanders  of  military  or  naval 
forces,  from  public  agents  mentioned  in  article  91,  and 
messages  in  extradition  ;  and  also,  the  replies  to  such 
dispatches,  except  that  dispatches  of  consuls  and  (com- 
missioners who  are  engaged  in  commerce,  ai-e  not  con- 
sidered dispatches  of  Stat<?,  unless  addressed  to  an 
otEcial  person,  and  upon  official  business. 

Convention  of  .Vienna,  1868,  Art.  IV.,  modified  hy  adding  "  messages  in 
extradition." 

It  seems  unnecessary  to  include  dispatches  relating  to  the  postal  ser- 
vice in  the  second  class,  mentioned  in  Article  433,  as  t!ie  postal  and  tele- 
grapliic  services  are  not  united  in  all  the  nations. 

Authentication  of  dispatches  of  State. 

434.  Dispatches  of  State  will  be  re(ceivrd  ;is  sncli 
only  when  bearing  the  seal,  or  other  evidence  of  tlie 
authority  of  the  sender. 

Convention  ot  Vienna,  18ISW,  Art.  V. 
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AuthenMcation  of  private  dispatches. 
435.  The  sender  of  a  private  dispatch  maj-  be  re- 
quired to  prove  its  signature, 

n  of  Vienna,  1868,  Art.  VI. 


Language  of  o 

436.  A  dispatcli  may  be  written  by  the  sender  in  the 
language  of  any  of  the  nations,  parties  to  this  Code, 
or  in  any  language  that  can  be  transmitted  by  tele- 
graph. 

The  f'«nvention  <>l  Vienua,  (Art.  VII.,)  allows  any  of  the  languages 
used  in  the  territories  of  tie  irontfa^rting  States,  and  also  Latin. 

Dispatches  in  eypher. 

437.  Dispatches  of  State  and  of  the  telegraphic  ser- 
vice may  be  written  and  transmitted  in  cypher,  or 
secret  letters,  in  whole  or  in  part. 

Private  dispatches  may  be  so  written  and  transmit- 
ted, subject  to  the  power  of  any  nation  to  prohibit  such 
dispatches  from  originating  or  being  delivered  within 
its  territory. 

Convention  of  Vienna,  1868,  Arts.  VIII.,  IX. 

Preference  of  dispatches. 

438.  Subject  to  tile  next  article,  the  transmission  of 
dispatches  shall  be  made  in  the  following  order  : 

1.  Dispatches  of  State  ; 

2.  Dispatches  on  telegraphic  service  ; 

3.  Private  dispatches. 

Telegraphic  Convention  of  Vienna,  ISHt^,  Art.  X. 

The  same. 

439.  A  dispatch  commenced  cannot  be  interrupted, 
to  give  place  to  a  communication  of  superior  class, 
unless  in  case  of  absolute  necessity. 

Dispatches  of  the  same  class  shall  be  transmitted  by 
the  original  sending  station,  in  the  order  of  their  de- 
posit by  the  senders,  and  by  the  intermediate  offices, 
in  the  order  of  their  reception. 

Ccmvention  of  Vienna,  18ti8,  Art,  XII. 

By  a  convention  between  France  and  (ireat  Britain,  Feb.  1, 1865,  for  ■ 
telegraph  from  Bucharest  to  Varna,  it  waa  provided  that  for  n 
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arriving   siraiiltflneoaHlj-,  the   rule  of  the  alternat   Khimld   be  followed'. 
6  Be  GUTcq,  493. 

It  has  been  iiroposed  to  allow  the  compaiiieE  to  depart  from  the  pro- 
visious  of  this  Article,  in  the  interest  of  their  service,  on  lines  connectiiie; 
several  places  separated  by  considerable  difference  of  time  in  longitude. 

DesigTiation  of  route. 

440.  Thf  sender  of  a  message  may  designat*'  its 
route,  subjefit  to  the  power  of  the  telegraphic  adminis- 
tration to  depart  therefrom,  if  required  by  the  ex- 
igencies of  the  service,  t»r  by  the  instructions  of  tlie 
nation  whose  territory  is  traversed. 

Convention  of  Vienna,  1868,  Art.  XII. 

Oovernvimt  scrutiny  TeliTiquisJted. 

441.  The  proprietor?  of  international  telegraphic  lines 
may  receive,  transmit,  and  deliver  messages,  without 
interference  or  scrutiny  by  the  government  of  either 
nation,  except  as  provided  in  the  next  two  articles, 

American  Draft  of  Convention,  Art.  Ill, 

Illegal  dispatches. 

442.  A  nation  may  authorize  and  require  the  tele- 
graphic administration  witliin  its  territory  to  stop  the 
transmission  of  any  dispatch  of  either  class  which  ap- 
pears to  be  dangerous  to  the  security  of  such  nation,  or 
is  contrary  to  its  laws,  to  public  order,  or  to  good 
morals,  under  the  obligation  to  give  immediate  notice, 
in  the  case  of  a  dispatch  of  the  second  or  third  class, 
to  the  administration  from  whose  biireaii  the  dispatch 
originated ;  and  in  the  case  of  a  dispatch  of  the  first 
class,  to  both  parties  to  the  conespondence. 

Telegraphic  Convention  of  Vienna.  18BS,  Art.  SIII,,  modified  by  includ- 
ing public  dispatehsB,  and  requiring  notice  W  the  parties. 

Suspension  qf  service. 

443.  A  nation  may  suspend  the  service,  within  its 
territory,  of  all  or  any  of  the  international  telegraphic 
lines  connecting  therewith,  for  an  unlimited  time, 
either  in  a  general  mannei',  or  for  special  kinds  of  cor- 
respondence, under  the  obligation  to  notify  the  suspen- 
sion irimiediately  to  all  the  other  nations  uniting  in  this 
Code. 

Convpiition  of  Vienna,  1S68.  Art.  XIV, 
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Sending  false  dispatches  ;  niolating  dispatches,  &c. 
444.  The  following,  when  aflecting  the  international 
telegraphic  aervice,  are  public  offenses  : 

1.  Willfully  originating,  and  tendering,  or  causing 
to  be  sent,  false  messages  ; 

2.  Unlawfully  hindering  or  delaying,  by  any  act  or 
omission,  the  transmission  or  delivery  of  a  dispatch  ; 
and, 

3.  Violating  the  secrecy  of  a  dispatch,  except  dis- 
closing illegal  dispatches,  in  the  cases  and  to  the  extent 
necessary  in  the  enforcement  of  article  442,  and  know- 
ingly republishing,  without  authority,  any  dispatch 
the  secrecy  of  which  has  been  so  violated. 

This  Article  is  intended  to  protect  againat  wroiiKR  which  have  not  been 
adequately  provided  for. 


445.  Each  nation  shall  make  regulations  to  assure 
secrecy,  accuracy,  and  rapidity  in  the  transmission  of 
dispatches,  and  communicate  the  same  to  each  of  the 
other  nations,  but  is  not  otherwise  lesponsible  for  the 
telegraphic  service. 

Convention  of  Vienna,  1808,  Arts.  II.,  111.,  adding  "accuracy,"  and  also 
adding  the  elaase  reqoiring  communication  of  the  regulations. 
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TITLE     X  \'  I  . 

POSTAL  SERVICE, 


CHAPTER    XXXVI. 

rORRESPONDENCE. 

Abticlb  446.  Eschange  of  cocrespoudence. 

447.  Classes  of  correspondence, 

448.  ArrangementB  for  dispatch  of  mftiln. 

449.  Free  entry  and  departure  of  mail  ships, 

450.  Forwarding  mails  in  case  of  daviation. 

451.  Private  mails  forhiddeu. 

453.  Weight  for  single  rate  of  postage, 

453.  Rate  of  ocean  posLage. 

454.  Prepayment  required. 

455.  Insufficient  prepayment. 
4S8.  Registered  correspondence. 

457.  Registration  fee, 

458.  Basis  for  settlement  of  accounts, 

459.  Dangerous  Bubstancee, 

460.  Regulations  for  dispatch  of  correspondence. 

461.  Transit  of  cltBted  mails  through  each  nation, 

462.  Transfer  of  closed  mails  without  charge, 

463.  Official  correspoudence  free. 

464.  Miseent  letters,  &c, 

465.  Mail  matter  not  tw  be  detained, 

466.  Letters  with  contraband  goods, 

467.  Violations  of  the  mails, 

468.  Matters  of  detail. 

Exchange  of  correspoiidence. 

446,  There  shall  be  an  exchange  of  coiTespondence 
between  the-  nations,  by  their  respective  post  depart- 
mer.Ts  ;  which  may  inclade  correspondence  originating 
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in  or  destined  for  any  country  whatever  to  which  any 
of  the  nations  serve  as  intermediaries. 

The  post  department  of  each  nation  shall  notify  that 
of  every  other  nation  of  the  countries  to  which  it  serves 
as  intermediary. 

See  the  [lostal  conventions  cited  under  tlip  iipxt  Articlp, 

Classes  of  correspondence. 

447,  Subject  to  the  provisions  of  this  Ohapter,  such 
correspondence  may  include  any  matter  of  the  follow- 
ing classes : 

1.  Letters,  ordinary  and  registered  ; 

3.  Newspapers;  book-packets;  prints  of  all  kinds, 
comprising  maps,  plans,  engravings,  drawings,  photo- 
graphy, lithographs,  and  all  other  like  productions  of 
mechanical  processes ;  sheets  of  music  ;  patterns  or 
samples  of  merchandise,  including  grains  and  seeds, 
not  having  a  commercial  value. 

Postal  conveution  between  the  \Jnited  States  and 
Belgrium,  Aug.  SI,  1867,  Art.  I.,  16  V.  8.  Stat,  at  L..  (Ti:,)  145. 

^' Union*""^"  ( ''<^-  31,1867,  "  I.,16/.i.,(3V..)199. 
^"mtion" "''"^' f '^*-  ll'lS^''  "  I-.ieffl..(?V.,)3M. 
Italy.  Nov.    8,1867,    "     I.,16  Jd„(JV.,)S37. 

Netherlands,       Sept.26,1867,    "     I.,lfi Ja.,<2V.,)271. 
Substantially  the  same  provision  is  also  found  in  the  postal  cnnTention 
hetween  the  United  States  and 

Great  Britain,  Nov. 7  and  34, 1808,  Art.  I.,  16  U.S.  Stat,  at  L..{Tr..)7^. 
An  excliange  of  "  letters,  newspapers,  and  printed  papers  of  all  kinds," 
is  provided  for  by  the  postal  convention  between  Great  Britain  and 

France,     Sept.  24, 1856,  Art.  I., -J      (ii ;)  7  De  der^.  152. 
Spain,        May  21,1858,    "     I.,     Jec'tgared Papers,  18S8, vol. LX.,(38.) 
Sardinia,  Dfic.  13,1857,    "     I..    7d„  1858,  vol.        LS.,(38.) 
Portugal,  Apr.    6,185a,    ■'     I.,    /rf.,  1859,  vol.  XXXII.,(18.) 
An  exchange  o(  '■  letters,  patterns  of  goods,  newspapers,  courses  of  ex- 
change, prices  carrf.nt,and  other  printed  papers,"  is  allowed  by  tlie  postal 
convendon  between  Great  Britain  and 

Belgium,  Oct.  10, 1844,  Art.  I.,  Aeeoaiiii  aiid  Pipers,  1845,  vol.  LI  1, 
The  followinn  lis-t  of  articles  suffices  U>  show  the  character  and  e?:tiint 
of  mail  matter,  as  allowed  by  numerous  treaties : 

Ordinary  and  registered  letters ;  documents  of  business,  und  other 
written  documents  which  have  not  the  character  of  a  direct  personal  cor- 
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respondence;  comuifircial  and  legal  documents;  corrected  proofs ;  news- 
papers; gaaettea;  periodical  WDrks  ;  atitclied  or  bound  l>ook8;  pamplilela; 
sheets  at  music;  catalogues;  prospectuses;  advertisements;  annouuce- 
meuts  ;  and  other  iic)tioes  of  various  kiuds.  whether  printed,  engraved  or 
lithographed ;  patterns  or  samples  of  merchandise,  including  grains  and 
seeds  not  having  a  mercantile  value  in  theniselves  ;  courses  of  eschange  ; 
prices  current ;  printed  papers  of  everj  kind  ;  lithographs  ;  prints ;  draw- 
ings ;  maps  ;  plans  ;  music  ;  eagravinga  :  photographs,  and  all  other  liks 
productions  of  mechanic*!  processes. 

Arrangements  for  dispatcJt  of  mails. 

448.  The  post  department  of  each  nation  shall,  at  its 
own  expense,  cause  its  mails  to  be  dispatched  to  the 
post  department  of  each  other  nation  ;  and,  if  by  sea, 
by  well-appointed  ships,'  performing  regular  service 
between  the  ports  of  the  nations. 

Postal  convention  hetween  the  United  States  and 

Great  Britain,      Nov.  7, 34, 1868,  Art.   II.,  16  U.  8.  Stat,  at  L.A'J'r.)  75. 

^  uSon^™'"' 1  °'^'       31,1367,    "    in.,10  Jd.,(IV..)199. 

Italy,     '  Nov.       8,1867,  "    m.,16  Id.,{Tr..)2i7. 

^'^^^j^"**'^- [  Oct.       11,1867,    "    III.,  16 /A.  (2V.,)  345. 

Netherlands,       Sept.     36,1867,    "    I1I.,16 /(J.,(IV.,)371. 
See,  also,  postal  convention  hetween  the  United  States  and 

Venezuela,  July.1865,  June,  1866,  Art.  IV..16(f,fiaiai.a(£„(IV.,)3ia. 


'  The  postal  convention  hetween  Great  Britain  and  France,  Sept.24, 1856. 
Art.  n.,  (AccaunU  and  Fapera,  1857,  vol.  XVIIL,  (11 ;)  7  De  Clm-eq,  153,) 
provides  that  the  service  shall  be  by  packets  which  either  government  may 
think  it  right  to  maintain,  to  freight,  or  to  subsidiae,  for  the  conveyance 
of  correspondence,  and  by  merchant  ships  plying  between  the  ports  of  the 


The  postal  convention  between  Great  Brit*in  and  Belgium,  Oct.  19, 1844, 
Art.  XII.,(Jccimnt» and  Pajjej'*,  1845,  vol.  LII.,)  provides  that  if  there  be  no 
government  vessels  specially  appointed  for  the  direct  conveyance  of  cor- 
respondence, the  exchange  of  mails  shall  take  place  by  means  of  private 
Bteam  pacfceta  plying  between  the  porta  of  exchange. 

The  postal  convenUon  between  Great  Britain  and  Portugal,  April  6, 
1859,  Art.  II.,  {AccounUandPn/peri,  1859, vol.  XSXII,,  (18,))  provides  that 
the  mails  eichanged  by  private  ships  shall  comprise  only  such  corres- 
pondence as  the  senders  "  shall  expressly  desire  to  be  forwarded  by  these 
means,  and  in  this  case  the  intention  of  the  said  senders  must  be  ex- 
pressed in  writing  on  the  address." 

The  postal  eonventions  between  Great  Britain  and  France.  Sept.  34, 
1856,  Art.  IV,  {Accounts  and  Papers,  1857,  vol.  XVIII.,(11 ;)  7  i>«  CUrcq,  153,; 
and  Belgium,  Oct.  19, 1844.  Art.  VII.,  {Acamnta  and  Papers,  1845,  vol.  LII.,; 
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provide,  in  effect,  that  ships  employed  in  regular  service  ans  Kiititliid  to 
the  same  privileges  anil  exemptioriB,  whether  at  sea,  or  within  the  terri- 
tory of  any  other  nation,  as  armed  public  ships ;  esciept  that  private  sliips 
are  subject  to  the  saiue  dues  of  tonnago  and  navigation,  and  port 
dues,  and  tlie  same  regulations  of  commerce,  as  if  they  were  not  ao 
emploved. 

Free  entry  and  departure  of  'mail  ships. 

449.  Subject  to  ttie  sanitary,  police,  and  {customs 
regulations  of  tlie  port,  mail  ships  may  enter  and  leave 
tlie  ports  which  they  serve,  at  any  hour  of  the  day  or 
night,  and  may  leave  and  take  mails  in  the  roads  or  at 
the  entrance  of  the  harbors,  without  anelioring,  or 
otherwise. 

Postal  convention  between  Hreat  Britain  and 


Forwarding  mails  in  case  of  deviation. 

450.  If  a  mail  ship  is  compelled  to  enter  a  port  other 
than  one  which  it  serves,  its  mail  shall,  on  the  request 
of  the  master,  or  consul  of  the  ship's  nation,  be  freely 
and  expeditiously  forwarded  by  tie  post  department 
of  the  nation,  by  the  usual  routes,  to  its  destination. 

Postal  convention  between  Great  Britain  and 

France      Sent  34  1856  Art  VIII   \  ^cw™**  "^  Papen.  1857,  vol. 
*  ranee,     »ept.  -4,  i«oe.  Art,  v  III.,  |      xVIU.,  (U ;)  7  lie  C(miq,-,1S2. 

Belgium,  Oct.   IK.  1844.    "  S.,  j  ^<^^^>'t'  -""^  P«P^«.  1845,  vol. 

Private  mails  forhidden. 

451.  Sending  or  carrying  mail  matter  for  hire  from 
one  nation  to  another,  except  for  the  post  department 
of  a  nation,  is  a  public  offense,  unless  payment  of  post- 
age is  first  made  ;  and  the  government  of  any  nation 
may  require  mail  matter  carried  either  gratuitously  or 
for  hire  to  be  surrendered  to  its  post  department. 

In  order  to  secure  the  postage  on  the  whole  correspondence  from  ona 
country  to  another,  wlien  that  is  desirable,  governments  have  to  prevent 
the  transmission  of  the  corroapondpiice  tliroug-h  any  other  clvanne]  than 
their  respective  offices. 

The  postal  convention  between  Great  Britain  and  France,  Sept.  24, 1856, 
Art.  XXXV.,  (AccouMi  and  Pofperti,  1857,  vol.  XVIII.,  (11  ;)  7  De  Clereq, 
153,)  and  Belgium, Oct.  19,  1844.  Art.  XL,,  {AccmtrUi ami Pwpers,  1845,  vol. 
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LII.,)  provide  that  couriers  sent  hy  cvimmercial  firms  or  hy  other  persons 
to  convey,  ooeftsionaily,  a  single  letter,  or  one  or  more  newspapera,  may 
pass  unmoleeted  through  the  respective  territories  of  both  powers,  pro- 
vided the  said  couriers  exhibit  on  the  Prencli  territory  the  letter  or  news- 
papers which  they  convey,  to  the  first  post-office  on  their  route,  which 
office  shall  tax  the  said  letter  or  newspapers  with  the  rate  prescribod  by 
the  laws  and  regulations  of  the  country. 

The  said  letters  or  newspapers  shall  be  markitd  with  the  date  and 
charge  of  the  office  at  which  the  postage  shall  have  been  paid,  and  a  cer- 
tificate thereof  shall  be  delivered  to  the  courier,  and  annexed  to  hia 
passport. 

And  the  same  conventions  between  Great  Britain  and  France,  Art,  XII,, 
and  Belgium,  Art.  XI.,  further  provide  that  the  captains  of  packets  engaged 
in  the  conveyance  of  mails  are  lotbiddeii  to  take  charge  of  any  letter  not 
included  in  their  mail-bags,  except,  however,  dispatchea  of  their  govern- 
ments, and  must  take  care  that  no  fetters  are  conveyed  illegally  by  their 
crews  or  passengers,  and  must  give  information,  in  the  proper  quarter,  of 
any  breach  of  the  laws  which  may  be  committed  in  that  respect. 

Weight  for  single  rate  of  postage. 

452.  Tlie  standard  weight  for  the  single  rate  of  inter- 
national postage  shall  be : 

1 .  For  correspondence  of  the  iirst  class,  fifteen 
grammes  ;  and, 

3.  For  correspondence  of  the  second  class,  one  hun- 
dred grammes. 

The  rule  of  progression  stall  be  an  additional  single 
rate  for  each  additional  single  weight,  or  fraction 
thereof.  The  weight  stated  by  the  dispatching  depart- 
ment shall  always  be  accepted,  saving  the  ease  of  man- 
ifest mistake. 

Subdivision  2  is  new,  in  proposing  an  uniform  unit  of  weight. 
The  other  parts  of  the  Article  are  from  the  postal  convention  between 
the  United  States  and 

Belgium,  Aug.  21, 1867,  Art.  IV„  16  F.  S.  S(a<.  oi  i.,{2V.,)  145, 

^Dnln^""""  }<*''*■    ^^'^^'-    "     IV-.  16  Ja- (IV..)  m 

^"eAuS"^"^1 '^'^'  "•'*'"■  "  IV.,16M.,(2V.,)345. 
Netherlands,  Sept.  36,  1867,  "  IV.,  16  Id.,  (IV„)  271, 
Italy,  Nov.    8,1867,   "     TV.,  16 /d.,  (TV-.,)  337. 

This  unit  of  weight  for  letters  is  also  authorized  by  the  postal  conven- 
tion between  the  United  Slates  and 

Great  Britain,  Nov.  7.  34,  1868.  Art.  III.,  16  U.  8-  Stat,  at  L.,  {Ti-.,)  75. 
See,  however,  the  convention  with  France,  March  3,  1857,  Art.  VI.,  (16 
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Id.,  ('I'r..)^i,)  viXievein  the   aiiit  uf  weight  is   fixpd   i 


Jlaie  of  ocean  poHar/e. 

453.  The  postai^c  payable  for  cactli  unit  of  weight,  or 
faction  ther(?of,  shall  not  exceed  ; 

1.  Kor  coiTespondeiire  of  the  first  i^lass,  two  one 
hundredth  parts  of  a  dollar  ;  and, 

2.  For  correspondence  of  tlie  second  class,  one  hun- 
dredth part  of  a  dollar. 

This  Article  seekstuestablish  an  unifonu  charge  fiir  all  nations  uaiting 
in  tlie  Code,  it  heiiig  coiisidered  that  the  lacilities  of  i^immunicatiou  and 
the  amount  of  eorreapondence  call  for  the  adoption,  between  nations, 
of  tlie  principle  of  uniformity  now  universally  adopted  in  domestic  post- 
age.  The  rate  suggested  is  upon  the  principle  of  0c*ian  Penny  Postage. 

Prepayment  required. 

454.  International  postage  must  be  prepaid. 

The  rule  generally  prescribed  by  the  treaties  is,  that  the  prepajiiieul  of 
postage  on  ordinary  letters  is  optional,  subject  to  the  fine  for  iusuffleient 
payment ;  bat  on  registered  letters,  and  on  all  other  correspondence  men- 
tioned in  class  second  of  Article  447,  it  ia  compulsory. 


455.  Unregistered  correspondence,  which  by  mistake 
is  unpaid  or  insut&ciently  prepaid,  shall  be  forwarded 
to  its  destination,  charged  with  double  the  deficiency, 
which  charge  shall  be  retained  for  the  benefit  of  the  de- 
partmeut  collecting  the  same. 

Several  of  the  treaties  require  unpaid  matter  to  be  forwarded,  but  the 
above  seems  to  be  a  better  rule.  The  same  treaties  impose  a  fine, 
which,  with  the  deficient  postage,  goes  to. the  collecting  department. 

Megistered  correspondence. 

456.  Any  correspondence  may  be  registered. ' 
Registered  correspondence  may  be  sent  by  the  same 

routes,  whether  direct  or  intermediary,    as  ordinary 


'  Postal  convention  between  the  United  States  and 
Belgium,  Aug.  21,  IbllT,  Art.     X.,  16  U.  8.  Stat-  at  L 

"  uSou*™^"  )  ^'^'-   '^'■^«^''  "  iX-.16W.,irr-,)301. 

^w?tio^°"'^'*"i'*'^*'   ^^•'^^^^'  "  IX..il6  7d.,(r,-..)24G. 

Italy.                     Nov.    8,1867,  "  Xll.,16 /d.,  (IV.,)  328. 

Netherlands,       Sept.  26, 1867,  "  X.,  17  U.,  (JV.,)  373. 
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'  See  postal  convention  between  the  United  States  and  Great  Britain, 
Nov.  7,  34,  1608,  Arts.  VIII.,  IX.,  16  U.  S.  Slat,  at  L.,  (2V.)  77. 
Postal  convention  between  Great  Britain  and 
Tj  <.     ^  m  >(iir»   .  .  v-ttij     'i  Aceounta and  Paper),  1857,  vol, 

France,      Sept.  24, 1856,  Art.  XVII.,  ]     svill.,  (II,)  tX  OJ^-^,  153. 

Belgium,  Oct.    18,1844,    "      xVI., )  ^~*^ '^"'^  ^"P^^- ^^' ™^- 
Spain,       May  31.1858,    "         IX.,    H,,  18S8,  vol.         LX.,  (38.) 
Sardinia,  Dec.  13, 18.'j7,    "      XIII.,    Id.,  1858,  vol.         LX.,  (38.) 
Portugal,  Apr.    6, 1858,    ■'         XI..     7(i.,  1859,  vol.  XXSII.,  (18.) 
It  is  provided  in  Art,  VII.  of  the  Regulations  attached  to  the  postal 

convention  between  the  United  States  and  Belgium,  Aug.  31,  1807,  (16  U. 

8.S(a<.o(L.,(7V.,l  149,)  and  by  the  postal  convention  between  the  United 

States  and 

Bremen,  May  17, 1855.  Art.     1.,  16  U.  S.  Stat.  lU  L..(Tr.,)  i7S. 

Haraburfr.  Nov.  11.1863,    "       I.,  16  Zrf,,  (2V.,)  181. 

Prussia.  Aug.  S9,  Oct.   14,1855.    "       1..  IG  ffl.,  (IV..)  198. 

North  Germanl^j       31,1807,    "     IX.,  16  ffl.,  (TV.,)  301, 
Union,  i  "■      'J 

Canada,  Aug.  35,  38,1856,    "        1.,  16 /rf..  (TV.,)  303, 

tliat  needfnl  measures  for  the  careful  transmission  of  registered  corres- 
pondence, and  for  pursuing  it  when  lost,  are  to  be  taken  ;  but  neither 
assumes  towards  the  other  any  pecuniary  responsibility  in  case  of  loss. 

Registrat-ion  fee. 

457.  In  addition  to  the  postage  of  registered  corres- 
pondence, there  may  also  be  charged  a  registration 
fee,"  the  amount  of  which  shall  be  fixed  by  the  dis- 
patching post  department. 

Postal  convention  between  Great  Britain  and 

Spain,  May  31, 1858,  Art.    IX.,  { ^ZlA^X^ir"^''  ^^^" 

Sardinia,  Dec.  13, 1857,    "    XUI.,    Id.,  1858,  vol.  LX.,  (38.) 

Portngal,  Apr,    6,1850,    "       XI.,    JS.,  1850,  vol.  XXXII.,  (18.) 

Postal  convention  between  the  United  States  and 

Great  Britain,  Nov.  7,  34, 1868,  Art.  VIII..  16  U.  8.  Stat,  at  L.,{Tr.,)  77. 
'  Postal  convention  between  the  United  States  and 

Bremen,  May    17,1855.Art.        I.,16(7.«.S(a(.aj£.,(JV.,)175. 

Hamburg,  Nov.  11.1863,    ■'  I.,  16 /^..(JV..)  181. 

Prussia,  Aug.  29, Oct.    14,1855,    "  l.,16  M„(3V.,)  196. 

"u'n'ion^""'"'! '*''*■  ^I'l*^'-  "  X.,I6J,i„(2V.,)301. 
^"eration""*^"!^*^*'  "^  l^®''.  "  VIII.,  16 /d.,(2V.,)  346. 
Netherlands,         Sept.  36, 1807,    "         IX„  16  Id.,ITr.,) 373. 
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Basis  for  settlement  of  accounts. 

458.  Accounts  between  any  two  post  departments 
shall  be  settled  on  the  following  basis,  unless  otherwise 
provided  by  special  compact :  from  the  total  amount 
of  international  postages  and  registration  fees,  col- 
lected in  each  country  on  letters,  added  to  the  total 
amount  of  prepaid  postages  and  registration  fees  on 
other  articles  sent,  the  dispatching  office  shall  deduct 
the  amount  required,  at  the  agreed  rate  for  the  inter- 
mediate transit  thereof  between  the  two  countries  ;  and 
the  amount  of  the  two  net  sums'  shall  be  equally  di- 
vided between  the  two  departments. 

Postal  convention  between  the  United  States  and 
Belgium,  Aug.  31,1867,Art.     ia.MU.8.8tat.at L..{.Tr.^\i6. 

North  German  [ 


tOct,    31,1867,   "      XI.,16M„(3V„)301. 


'^Un\on  *"""*'"  \  '^P-  ''■  ^^'  ^^'^'*'    "       '^■'  ^^  ■^^■'  '^■■'  ^''''■ 
Itaiy,  Nov.    8.1867,    "    VUL.IG  J(i.,(IV..)338. 

See,  als»,  the  postal  convention  between  tbe  United  States  and  Great 
Britain,  Nov. 7, 34. 1868,  Art.  VI.,  16  U.  S.  Slat,  at  £., (3V.,)  76. 

'  By  tlie  postal  convention  between  the  United  States  and  the  Swiss 
Confederation.  Oct.  11, 1867,  (16  U.  S.  Stat,  at  L.,  (2V.,)  346,)  the  ■'  two  net 
sums  shall  he  divided  between  the  two  offices  in  the  proportion  of  three- 
fifths  (a^ths)  \o  the  United  States,  and  two-fifths  (3-5the)  to  the  Swiss 

And  a  similar  basis  for  the  settlement  of  acconnts  ia  to  be  found  in  the 
postal  convention  between  the  United  States  and  Netherlands,  Sept.  36,  ■ 
1867,  Art.  XI,.  16  U.  S.  Stat,  at  L.,{Tr.,) 373. 

In  the  postal  convention  between  United  States  and  Italy,  Nov.  8,1867, 
Art.  VIII.,  (16  U.  S.  Stat,  at  L.,  (3V.,)  338,)  there  ia  added  the  following : 

"  There  shall  be  excluded  from  the  account  aU  fines  upon  unpaid  or  in- 
Bufficientlj  paid  correspondence,  and  the  deficient  postages  upon  articles 
mentioned  in  the  second  subdivision  of  Article  I.,  (class  second.  Article 
447.)  all  of  wMch  shall  be  retained  to  the  use  of  the  administration  which 
collects  them." 

Dangerous  substances. 

459.  No  person  shall  post  any  thing  containing  ex- 
plosive or  other  dangerous  substances. 

3  &  4  Vict.  ch.  96,  |  LXII. 

Regulations  for  dispatch  of  correspondence. 

460.  Correspondence  of  the  second  class  shall  be 
dispatched  under  the  following  regulations,  and  such 
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addittonal  regulations  as  may  from  time  to  time  be  es- 
tablished by  the  dispatching  post  department : 

1.  No  packet '  shall  contain  anything  which  is 
closed  against  inspection,  nor  any  written  communica- 
tion whatever,"  except  to  state  from  whom  or  to  whom 
the  packet  is  sent,  and  the  number  and  price  placed 
upon  each  pattern  or  sample  of  merchandise  ■' 

2.  No  packet  shall  exceed  two  feet  in  length,  or  one 
foot  in  any  other  dimension  ; 

3.  No  office  shall  be  bound  to  deliver  any  article  the 
importation  of  which  is  prohibited  by  the  laws  or  reg- 
ulations of  the  country  of  destination  ; ' 

4.  So  long  as  any  customs  duty  is  chargeable  on  any 
article  sent  to  any  nation,  it  may  be  levied  for  the  use 
of  the  customs  of  that  nation  ; '  and, 

6.  Except  as  above  provided,  no  charge  whatever, 
otherwise  than  is  expressly  provided  by  special  com- 
pact, shall  be  levied  or  collected  on  the  correspondence 
transmitted.' 


PoBtal  conventiot 

L  between  the  United  States  and 

Great  Britain, 

No¥,7,24, 1868,  Art. 

V. 

,WU.8.Slat.atL.,{l<r..)7Q. 

Belgium, 

Aug. 

31.1867,    " 

XII. 

,UId. 

,(2>..)146, 

North  Qerman 

1 

Union, 

[Oct. 

31,1887.    " 

vm., 

.16  Id., 

,{2V..)300. 

Itoly, 

Nov. 

8,1867,    '■ 

IX. 

.X„16/d.,(2V..)338. 

Swiss   Confed- 

1 

[Oct, 

11,18G7.    ■' 

XI. 

.laid. 

,  (TV.,)  346. 

NetherlandB. 

Sept. 

39,1867,    '■ 

XII, 

,  16  Id. 

,(3V.,)373. 

And  it  is  also  provided  i 

n  the  convent 

ion  witli  Itnly.  above,  that ' 

'there 

shall  be  admitted  no  liquid  nor  other  article  which  might  injure  the  other 
correspondence." 

'  By  the  postal  convention  between  Great  Britain  and  Sardinia,  Dec,  13, 
1857,  Art.  XIV.,  Accounts  and  Paperg,  1858,  vol.  LX.,  (28,)  "  a  book-paeltet 
may  contain  any  number  of  separate  books  or  other  publications,  prints, 
or  maps,  and  (subject  to  the  consent  of  the  French  post-office,)  any  quan- 
tity of  paper,  parchment  iir  vellum  ;  and  the  books  or  other  publications, 
prints,  m»pa,&c., may  be  (subject  to  the  like  consent),  either  printed,  writ- 
ten, or  plain,  or  any  mixture  of  the  three.  Furthor,  all  legitimate  bind- 
ing, mounting,  or  covering  of  a  book,  publication,  Ac,  or  of  a  portion 
thereof,  shall  be  allowed,  whether  such  binding,  &c,,  be  loose  or  attached  ■ 
as  also  rollers,  in  the  case  of  prints  or  maps,  markers,  (whether  of  paper 


le  of  books  ;  and.  in  short,  whatever  i 


necessary 


of  literary  or  artistic  matter,  or  usually  appoi- 
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tains  thereto ;  but  no  patterns,  or  books  of  patterna,  (anlesa  these  consist 
merely  of  paper,)  shall  be  allowed," 

'  Postal  conveotion  between  Great  Britain  and 
Spain,       May  21,  la'iS,  Art.    XI.,  AeeimnCa  (6  Papers,  1H58,  LX.,  (28.) 
Sardinia,  Dec.  13,1857,    "     XIV.,  Id,,  1858,  LX.,  (38.) 
By  the  postal  convention  between  Great  Britain  and 

„        .  .„__  .  „    1  AeemtnUanA  Papers,  1856,  LXI.; 

France,      Dec.     6, 1855,  Art.      IL.j      ^^;,  ^  De  Glereq.SSG. 

.  ..s  »         ^.,.    (  Accountsdb  Papers,  1857, XVIII., 
Franee,      Sept  34,1856,    "    SIX.,  j      (n.)  7  2J«  Ci^.g,  153. 

Portugal,  A^r     (,1859  ilV    j      (i8 ) 

printed  papers  muat  not  contain  any  writing,  figure,  or  manual  mark 
whatsoever,  or  they  will  he  treated  as  letters,  and  charged  acoordiogly. 

By  the  postal  convention  between  (ireat  Britain  and  Belgium,  Oct.  19, 
1844,  Art.  XXI  iccf  int»  and  Papers  1S46,  LII.,  "  courses  of  exchange, 
prices  current  and  auih  other  printiid  papers  as  are  allowed,  in  the 
United  Kingdom  t  (ireat  Britain  and  Ireland,  to  pass  by  post  at  a  re- 
duced rate,"  .  must  not  contain  inj  writing,  figures,  or  manual  mark 
whatsoever." 

By  the  postal  convention  between  Great  Britain  and  France,  July  2, 
1801,  Arts.  I.,  II.,  Accounts  and  Papers.  1861,  vol.  L£V.,  (33,)  ■' patterns  of 
no  intrinsic  value,  photographs,  commercial  and  legal  documents,  printed, 
engraved  or  lithographed  works,  bearing  either  corrections  or  manual 
notes,  and  all  other  papers  in  manuscript,"  shall  enjoy  the  privileges 
of  printed  papers  bearing  no  manual  mark,  provided  tliat  the  postage 
thereon  is  prepaid  to  destination,  that  they  may  be  easily  examined  ;  and 
that  they  cont^n  no  letter,  or  note  of  the  nature  of  a  letter,  or  which 
could  serve  as  such ;  otherwise,  they  will  be  treated  as  letters,  and 
charged  accordingly. 

The  postal  convention  between  the  United  States  and  Prussia  Julv  11 
and  Aug.  36, 1853,  Art.  V.,  (16  V.  8  Stat  at  L  (Tr  )  184 )  provides  that 
newspapers  are  to  be  subject  to  the  laws  and  regulations  of  each  country 
respectively,  in  regard  to  tlieir  liabibty  to  b«  rated  with  letter  postage 
when  containing  written  matter,  or  for  any  other  cause  specihed  in  said 
laws  and  regulations. 

'  The  postal  convention  between  Great  Britain  and  Belgium  Oct  !P 
1844,  Art.  XXXI.,  above,  provides  that  courses  of  esthange  and  pnce'( 
current  shaU  merely  give  the  name  and  pri  es  of  goods  wilho  it  auj 
mention  of  the  name  and  residence  of  the  \endorB 

*  Postal  convention  between  Great  Britain  and  France  1^45  Art  I 
France,  1856,  Art.  XVIII.;  Spain,  1858,  Art.  XV.;  and  Sardinia,  1857,  Art. 
XVIII.,  above, 

'  It  is  expressly  agreed  by  the  postal  conventions  between  Great  Britain 
and  France,  1855  and  1856,  above,  tliat  printed  papers  which  each  of  the 
two  offices  shaD  deliver  to  the  other  as  paid  to  destination,  shall  not,  on 
any  pretext,  be  charged  with  any  rate  or  duty  whatever  to  be  paid  by  the 
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And  by  tlie  convention  between  Great  Britain  and  Spain,  1858,  above, 
books,  prints,  drawings,  mapa  and  music  sent  separately,  are  to  remain 
subject  to  the  regulations  and  duties  of  the  customs. 

'  Postal  convention  between  the  United  States  and  Venezuela,  Jul}-, 
1865,  June,  1860,  Art,  V.,  16  U.  8. Slat. «( L.,{Tr.,) 313. 

Postal  convention  between  Great  Britain  and  Spain,  1858,  Art.  XV.; 
Sardinia,  1857,  Art.  SVIII. ;  Portugal,  1859,  Art.  XI.,  above,  esoepting 
the  case  of  insufficiently  paid  correspondence. 

Transii  of  closed  mails  through  each  nation. 

461.  The  post  department  of  each  nation  shall  grant 
to  the  post  department  of  every  other  nation  the  transit 
through  its  territory,'  and  conveyance  by  its  usual 
means  of  mail  transportation,  whether  by  land  or  sea, 
and  at  the  usual  cost  of  transportation,  of  the  closed 
mails  exchanged  in  either  direction  between  tlie  latter 
and  any  country  to  which  the  former  may  serve  as  in- 
termediary. 

Postal  convention  between  the  United  States  and 
Great  Britain,      Nov. 7,34, 1868.  Art.       X..UU.  S.Stat. at  L.{7Y.,)n. 
Belgium,  Aug.    21,1867,"     XIV.,  16 /d.,  (3V.,)  147. 

Italy,  July       8, 1863,   "      XX.,  16  Id.,  (TV.,)  335. 

North  German  ) 

Union  l'^"^-      31,1867,    "    Xin.,16  M.,  (JV..)  301. 

Italy,  Nov.       8.1867,   "      XII.,16  a.  (TV.,)  239. 

Swiss   Confed-  I 

eration,  (**"'"      11.1887.   "    XIII.,  16 /d.,  (IV.,)  347. 

Netherlands,       Sept.    36, 1867,   "    XIV.,  16  Id.,  (TV.,)  373. 
Mexico,  Dee.      11,1861.    "      VII., 16  Id.,  (Tr..)  306. 

Venezuela,  Jy.  '65.  Je.  1866,    "      VII.,  16  Id.,  {Tr.,)  313. 

Postal  convention  between  Great  Britain  and 
17  c     ^  ^.  .n~„   .       ^^x.,,    S  Accounts  and  Papera,lS5T,yrol. 

f™„,    Sept. 24, 1856, Art. xxvn.,j     xmi.,(n;,-,Tj.  dler^.m. 

Belgium, Oct.  1B,1844,  -  XXV.,^  Aecounlgand Papers,18i5,vol. 
XXVI.,  j      LH. 

'  By  the  convention  between  the  United  Stales  and  the  Swiss  Confed- 
eration, Netherlands,  and  Venezuela,  above,  such  territorial  transit  shall 
be  rewprocally  free  of  charge. 

By  the  convention  between  the  United  States  and  Mexico,  above,  terri- 
torial transit  in  closed  mails  shall  be  reciprocally  free  from  any  postag-o 
duties,  imposts,  detention  or  examination  whatever. 

By  the  convention  between  the  United  States  and  Italy,  1863,  above ; 
Mexico,  Dec,  11, 1861,  Art.  VII.,  (16  C.  S.  Stat.at  L.,  (TV.,)307;)  Venezuela, 
July,  186S.  June,  1866,  Art.  VII.,  (16 /d.,  (TV..)  317;)  and  the  convention 
between  Great  Britain  and  France,  Sept.  24, 1856,  Art,  XXIX.,  Account* 
and  Papers,  1857,  vol.  XVIII..  (11.)  the  privilege  is  also  accorded  to  each 
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fldminiHtration,  of  sendinjf  an  agent,  at  ita  own  expense,  in  nbarge  of  the 
mails  in  transit. 

Transfer  of  closed  mails  without  charge. 

462i  The  transfer  of  a  closed  mail  from  one  ship  to 
another,  without  expense  to  the  post  department  of  the 
place,  is  not  to  be  deemed  a  territorial  transit,  nor  sub- 
ject to  postal  charges  by  such  department. 


Pofltal  conventi 

on  between  the  United  States  and 

Great  Briton, 

Nov, 7,34, 1868,  Art.  XII.,  16 U.  8. Stat. at  i., (TV.,)  77. 

Belgium, 

Aug. 

31.18H7.   '■   XVI.,  16 /<i.,  (TV.,)  147. 

Italy, 

Jnly 

8,1863,    "      XX.,  16  m,  (IV.,)  325. 

Nortli  German 
Union, 

!^. 

31,1867,   "      XV„  16 /<!.,(?<■.,)  301. 

Italj, 

Nov, 

8,1867,   "    XIV.,  16  M,  (2V.,)  339. 

Swiss  Coofed- 

[oct. 

11, 1867,  "     XV..  16  Id..  (Fr.;,  347. 

NetherlandB, 

Sept. 

36,1807,   "    XVI.,  16  M.,  (rr.,)373. 

Venezuela, 

Jy.'65,J'e.l866,    "     VII.,  16 /<;.,  (Tr.,)  ;(13. 

I  correspondence  free. 
463.  Correspondence  between  a  government  and  its 
public  ministers,  and  their  official  families  abroad,  and 
between  the  post  departments  of  different  nations,  is  ft^e. 

Postal  convention  between  ilie  United  States  and  Venezuela,  July,  1865, 
June,  1866,  An.  tX.,  16  U.  S.  Stat,  at  L.,  (Tr.,)  313. 

Postal  convention  between  Great  Britain  and  Portugal,  April  6,  1839, 
Art.  XXIII.,  Accounts  and  Papers,  1859,  vol.  XXXII.,  (18.) 

And  these  further  provide  that  such  correspondence  shall  be  conveyed 
with  all  the  precautions  which  each  government  may  find  necesgarj  for 
its  inviolability  and  security. 

Postal  convention  between  the  United  States  and 
Great  Britain,      Nov. 7,24,1868, Art. XVIIL,  16 (7. S.S(««.o<i.,(lV.,) 78. 
Belgium,  Aug.    31,1867,    "      XVn.,16  7d,  (TV,)  147. 

"°uln!""'"l"'^'      ''''*^^'   "      SVI.,16ffl„(2V.,)a03. 


Swiss  Confed-  ) 


XVI..16ra.,tJV.)247. 


Netherlands,       Sept.    3(i,1867,    "      XVII,,  16  M.,  (TV.,)  278. 
Italy,  July       8, 1863,    "       XVI..16  Id.,  (TV.,)  335. 

Italy,  Nov.      8,1867,    "         XV.,  16  JS.,  (TV.,)  339. 

Missent  letters,  <6e. 

464.  Letters,  and  all  registered  correspondence,  mis- 
directed or  missent,  or  not  delivered  for  any  cause, 
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shall  be  returned  to  tlie  digpatchlng  post  department, 
at  its  expense,  unopened  and  without  delay. 

Correspondence  addressed  to  persons  who  have 
changed  their  address,  shall  be  forwarded  or  returned, 
charged  with  the  rate  that  would  have  been  paid  by 
the  receivers.' 

All  other  correspondence  shall  be  at  the  disposal  of 
the  receiving  department. 

Postal  convention  between  the  United  States  and 
Belgium, 
North  German  (  f 

Union,  ( 

Italy, 
Italy, 
Swiss  Conf ed- 1 

Netherlands,       Sept.  36, 18S7,   "    XVIIL.  16  Id..  (2V..)  S73. 
Postal  convention,  between  Great  Briton  and 

{Accounts (6  Pameri, 
133. 
Belgium   Oct.    19,1844,    "   XSXVII.-SXXIX,  j^— '^„f  S^'"*' 
Deo,   13,1857,    "  XIX.,  XX,  j^Vf®'  ^°^'  ^^■' 


Aug.31,18S7,Ai 

t.     XIX.,16D'.S.S(rf.<(ii.,<?V.,)I47. 

Oct.   21,18fi7,    ■' 

■      XVII.,16/d.,(rr.,)303. 

July    8,1863,    " 

■■      XVII.,XVIII.,16M,(;V.,)a35. 

Nov.    8.1867.    ■■ 

■       XVI.,16/d.,(2V.,)339. 

Oct.    11,1867,    ' 

'     XVII.,  16  Id.,  (Tr..)  847. 

See,  also,  convention  with  Spain,  Maj  31, 1858,  Art.  XIX.,  Id.,  1858,  vol, 
LX.,  (38.) 

Provision  for  the  return  of  dead  letters  only  is  to  be  found  in  the 
postal  convention  between  the  United  States  and 

France,         March       3, 1857,  Art.  XV.,  16  U.  8.  Stat,  at  L..  (IV.,)  96, 
Guatemala,  Je.  4,  Jy.  16, 1863,    "       V.,  16  Id.,  (Tr.,)  310. 
Canada,        Aug.  35,38,1856,    "       X,16  iS..  (IV.,)  303. 
For  ttie  return  of  dead  "letters  and  other  communications  in  manu- 
script," in  the  convention  between  the  United  States  and  Venezuela,  July, 
1865,  June,  1866,  Art.  VI.,  16 V.  S.  Blat.  at L.,{Tr.,)512. 

Fol  the  return  of  "  letters,  newspapers,  and  other  printed  papers," 
In  the  postal  convention  between  Great  Britain  and 

1858, 

For  the  return  of  "letters,  book-packets,  and  patterns  of  merchandise 
misdirected  or  raissent,"  and  "  dead  lettera,  newspapers,  &c."  in  the  regu- 
laijons  attache*!  to  the  convention  between  the  United  States  and 

Great  Britain,  Nov.7,a4,1866,Art.XIll.,XV.,  j^^,^  '^^'■^''''-   "^   ^'■• 
France,  March   3,1857,    "       IX.,  16  Id,  (7V„)  95. 
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But  it  J3  espreaaly  stated  that  "  newapapera  "  ars  not  to  be  returned,  \n 
the  contention  between  the  United  States  and  Prusaia,  July  17,  Aug.  36, 
1853,  Art,  XIV.,  16  Id.,  (Tr.,)  186  ;  and  Venezuela,  above  ;  and  this  escep- 
tion,  extended  to  "  aamplea  of  merchftudisH,  prints  ot  all  kinda,  Ac,,"  ia 
found  in  the  poatal  convention  between  the  United  States  and  Italy,  July 
8,  1863,  Art.  XVIIl,,  16  Id.,  (3>.,)  335. 

By  the  regulations  attached  to  the  poatal  convention  between  the 
United  States  and  Great  Britain,  Nov.  7,  34, 1888,  Art.  XIV.,  (16  TT.  S. 
Staf.ot  Z.,  (TV,,)  83,)  "letters  forwarded  for  the  purpose  of  annoying  or 
injuring  the  parties  to  whom  tliey  are  addressed,  [the  postage  of  which 
both  offices  are  authorized  to  return  to  the  public  even  alter  they  have 
been  opened,]  may  be  inolnded  and  admitted  with  the  dead  letters  mutu- 
ally returned." 

Mail  ■matter  not  to  be  detained. 

465.  Subject  fcn  the  next  article,  all  correspondence 
posted  in  one  conntr^  for  another,  or  received  in  one 
country  from  another,  is  free  from  all  detention  or  in- 
spection, and  shall  be  forwarded  by  the  most  speedy 
means  to  its  destination,  or  promptly  delivered  to  its 
address,  as  the  case  may  be  ;  being  subject,  in  its 
transmission,  to  the  laws  and  regulations  of  each 
country,  respectively. 

Postal  convention  between  the  United  States  and 
Mexico,  Dec.  11,  1861,  Art,  V.,  16  P.  S.aaf.o*  Z.,(rr.,)  306. 

Venezuela,  July,  1865,  June,  1866,    "      V„  16  Id.,  (Tr..)  313, 

Letters  with  contraband  goods. 

466.  Any  correspondence  suspected  to  contain  con- 
traband goods,  may  be  opened  and  examined  in  pres- 
ence of  the  party  to  whom  it  is  addressed  ;  and  if,  on 
such  examination,  contraband  goods  are  discovered, 
the  letter  and  its  contents  may  be  detained. 

3  &  4  Viet.,  ch.  96,  §  LXV, 
Violations  of  the  mails. 

467.  The  unlawful  hindrance  of  the  international 
postal  service,  or  interference  with  or  appropriation 
of  any  correspondence  entrusted  thereto,  or  violation  of 
the  secrecy  of  such  correspondence,  is  a  public  offense. 

Suggested  by  Act  ot  Congress  of  the  United  States,  1864,  ch.  1S7,  §  IS, 
18  U.  S.  Stat,  at  L.,  837 ;  and  Acts  of  Parliament,  7  Wiil.  IV.;  1  Vict.. 
ch.  36,  %%  XXV,,  &c. 

Matters  of  detail. 

468.  The  designation  of  offices  through  which  ex- 
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change  of  correspondence  shall  take  place,  the  routes 
and  conveyances,  the  settlement  of  accounts,  and  other 
matters  of  detail,  not  provided  for  in  this  Chapter, 
may  be  determined  by  special  compact  between  tlie  na- 
tions immediately  concerned. 


CHAPTER    XXXVII. 

POSTAT,  MONEY  ORDERS. 

Artici.e  469.  International  postal  moniij'  orders, 

470.  Money  order  offloea. 

471.  Language. 

472.  tliargea. 

473.  Gold  basis. 

474.  Indorsement. 

475.  Unclaimed  money, 

476.  Settlement  of  accounts. 

International  postal  money  orders. 

469.  The  post  department  of  each  nation  shall  iseae 
money  orders  for  the  transmission  between  persons  in 
different  nations,  of  sums  specified,  not  exceeding  one 
hundred  dollars.' 

Fifty  dollars  is  tlie  limit  set  by  the  conventions  lor  exchange  of  postal 
money  orders  between  France  and 

Prussia,  July    3, 1865,  Art.  I.,  9  Be  Glereq,  323. 

Switzerland,  Mar,  23,  ISSS,  9  Id.,  205. 

Belgium,        Mar.    1, 1865,  9  Id.,  185. 

Italy,  Apr.    8,1864,  9  iS.,  10. 

Postal  convention  between  the  United  States  and 

^Tr^tion"**^'  i  '^'*'-  ^^'  ^^^'^'  ^^-         ^-^  ^^^  *■  ^**'  "'  ■''■' (^'"■■' ^^^■ 
Italy,  Nov,   8,1867,    ■'     SVU,,16/,i.,(JV.,}239. 

Italy,  July    8,1863,    "     XXII.,  16 /^..(rr.,)  335. 

'  The  Freucli  treaties  fix  the  limit  at  two  hundred  francs. 

Money  order  offices. 

470.  Postal  money  orders  shall  be  issued  at  the  ofiice 
of  the  post  department  in  the  cities  of  London,  Paris, 
New  York,  Berlin,  St.  Petersburgh,  Vienna,  and  the 
other  capital  cities  of  the  nations  parties  to  this  Code ; 
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and  in  such  othtrs  as  shall  from  time  to  time  be  desig- 
nated by  special  compact  between  the  corresponding 
nations. 

The  existing  treaties  geGerally  leave  the  designation  of  all  the  money 
order  offices  to  special  conventions ;  but  in  a  general  syBtpni,  it  seems 
proper  that  all  nations  should  unite  in  fising  and  promulgating  the  desig- 
nation of  certain  central  offices,  correspondents  with  which  shall  be  com- 
mon to  all. 

Language. 

471.  The  postal  money  orders  shall  be  in  the  lan- 
guages of  the  corresponding  nations. 

The  French  treaties  prescribe  the  French  language,  providing,  how- 
ever, that  the  German  shall  accompan.v  the  French  text,  in  the  orders 
issned  from  the  German  offices. 


472.  There  shall  be  charged  on  each  remittan(!e  of 
funds,  under  this  Chapter,  a  tax  of  one  per  cent., 
which  shall  always  be  paid  by  the  sender,' 

Postal  money  orders,  and  receipts  or  acquittances 
therefor,  are  not  subject  to  any  other  tax  or  charge. 

1  A  tfti  of  twenty  centimes  for  ten  franca,  or  fraction  of  tun  francs,  is 
provided  by  the  convention  for  exchange  of  postal  money  orders  between 
Franc*  and 

Switzerland,  Mar.  32, 18fi5,  Art.  II.,  9  Be  Olereg,  2fl5. 
Belginm,        Mar.    1,1865,  B  M,  185. 

Italy,  Apr.    8.  1864,  ft  Id..  10, 

The  convention  between  France  and  Prussia,  July  3, 1865,  Art,  II.,  (ft  Be 
Clercq,  339,)  is  to  the  same  effect,  except  that  as  to  mandate  delivered  by  a 
Prussian  office,  tlve  tax  is  two  silver  groechen  for  every  rate  of  three 
thalers. 

The  above  treaties  provide  that  the  tax  shall  be  divided  equally  be- 
tween the  two  postal  departments  concerned. 

Th  postal  convention  between  the  United  States  and  The  Swiss  Con- 
federation, Oct.  12, 1867,  Art.  V.,  (16  (T.  S.  Stat,  at  L.,  (Jr.,)  331,  prescribes 
a  complicated  rule  involving,  1,  the  domestic  money  order  charge  of  the 
dispatching  office ;  3,  a  charge  for  international  exchange  to  be  fixed  by  the 
dispatching  office,  and  3,  the  domestic  charge  of  the  receiving  ofBce ;  the 
first  two  to  be  prepaid,  and  the  third  to  be  paid  at  the  office  of  destination. 

Gold  basis. 

473.  If,  for  the  internal  convenience  of  any  country, 
any  other  cuiTency  than  gold  shall  be  paid  to  the  ben- 
eficiary of  the  money  order,  it  shall  be  made  as  nearly 


dbyGoogle 


INTBBITATIONAL   COBE.  267 

as  practicable  th(^  equivalent  of  gold,  according  to  the 
relative  values  existing  at  the  time  ;  and  if  the  sender 
is  allowed  to  pay  for  his  order  in  any  other  currency 
than  gold,  the  amount  certified  by  the  international 
office  is,  in  all  cases,  to  be  the  equivalent  in  gold. 

Postal  convention  between  the  United  States  atii  the  Swias  Confedera- 
IJon,  Oct.  13, 1867,  Art.VII.,  16 U. S. Slat. of  L.,{Ti:,) 332. 

Indorsement. 

474.  Postal  money  orders  arc  transferable  by  in- 
dorsement. 

Convention  for  exohmige  of  postal  money  orders  between  France  and 
Prussia,  .Tuly    8,  186a,  Art.  I.,  9  He  Clm-eq,  32U. 

Switzerland,  Mar.  33,  1865,  9  Id.,  30,'). 

Belgium,        Mar,    1,  1865,  9  Id.,  185, 

Italy,  Apr.    8, 1864,  9  Id.,  10. 

Unclaimed  money. 

475.  Sums,  unclaimed  by  those  entitled  to  them,  for 
a  period  of  eight  years,  become  the  property  of  the  ad- 
ministration which  issued  the  orders. 

ConventioD  for  tlie  eichange  of  postal  money  orders  between   France 

Prussia,  Jiriy    B,  1865,  Art.  VI.,  9  Be  Glm-cq.  339. 

Switzerland,  Mar.  33, 1865,    "      V.,  S  Id.,  305. 

Belgium,         Mar.     ,  18S5,    "      V.,  9  Id.,  185. 

Italy,  Apr.    8. 1864,    "      V„  9  Id..  10. 

Compare,  however,  the  postal  convention  between  the  United  States 
and  The  Swiss  Confederation,  Oct,  13,  1867,  Art.  VIIl.,  (16  U.  8.  Stat,  at 
L.,  (!V.,)  333,)  which  contains  a  provision  that  suras  which,  after  a  rea- 
sonable delay,  cannot  for  any  canse  be  paid  to  the  beneScIary,  shall  be  re- 
certified to  the  dispatohinpr  administration,  for  the  benefit  of  the  sender, 
to  be  repaid  in  the  manner  conformable  to  the  interior  regulations  of  the 
country  of  origin, 

Bttt  the  administration  re-certifying-  the  same  shall  have  the  right  to 
firat  deduct  its  domestic  charge  of  the  same  amount  as  if  the  remittance 
had  been  paid  \a  the  beneficiary. 

Settlement  of  accounts. 

476.  The  post  departments  of  the  corresponding  na- 
tions shall  fix,  by  special  compact  with  each  other, 
respectively,  the  times  and  mode  of  stating  and  settling 
the  accounts  between  them,  under  this  Chapter,  and  of 
paying  the  balance  found  due  from  one  nation  to  the 
other. 
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TITLE     XVII 
PATENTS. 


The  fBasibilitj  of  an  international  patent  law  is  questioned,  in  tlie 
Transactions  of  the  Bntish  Nationai  Asuiici'ition,  for  Promotion,  of  Social 
Seienw,  1803,  p.  884 ;  1861,  p.  804. 

AbtiCLE  477.  ProWctioD  of  patents. 

Protection  of  patents. 

477.  The  same  protection  which  any  nation  extends 
to  its  own  members,  or  to  inventions,  designs,  or  discov- 
eries made  within  its  limits,  shall  be  extended  upon 
the  same  terras  and  conditions  to  members  of  the  other 
antions,  and  to  inventions,  designs  or  discoveries  made 
in  any  of  the  other  nations,  except  that,  to  secure  for 
a  work  already  patented  in  one  nation  protection  in 
another,  the  time  for  registering  it  in  the  latter  may  be 
limited  to  three  months. 
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TITLE    XVIII. 

TRADE-MAKKS. 

Article  47H.  What  may  be  appropriated. 
47S,  Eioeptiona. 

480.  RegiBtcy  of  foreign  trade-mark. 

481.  Declaration. 

483.  OiRcea  where  registry  is  to  be  made. 
483,  Equal  privileges  of  foreignera. 

What  may  he  appropriated. 

478.  One  wJio  produces  or  deals'  in  a  particular 
thing,'  may  appropriate  to  the  exclusive'  use  of  him- 
self, and  his  successors'  in  interest,  as  a  trade-mark, 
within  any  nation  party  to  this  Code,  any  name,  form, 
or  symbol  wliich  has  not  been  so  appropriated  by  an- 
other in  such  nation,' to  designate  the  origin  or  own- 
ership thereof.  But  this  Title  does  not  authorize  the 
exclusive  appropriation  of  tliat  which  is  merely  either, 

1.  A  name  already  enjoyed  by  another  person, 
firm  or  corporation  ;'  or, 

9.  A  common  or  proper  name  already  in  use  to  de- 
signate the  tiling,  or  any  of  its  qualities,  or  its  destina- 
tion ;  or, 

'd.  An  arbitrary  sign,  not  signifying  origin  or  own- 
ership.' 

'  A  dealer  is  entitled  to  protection,  tiongh  he  be  not  a  manufacturer. 
Taylor  o.  Carpenter,  a  Sandford'a  Ch.  (JVew  York)  Sep..  603. 

A  product  of  nature,  sach  as  tJie  waters  of  a  mineral  spring,  named 
and  dealt  in  by  the  plaintiff,  is  within  the  principles  of  the  law  of  trade- 
marks. Tlie  Congress  &  Empire  Spring  Co.  v.  High  Rock  Congresa  Spring 
Co.,  New  York  Court  of  Appeals,  April,  1871, 10  Abbolfn  Pr.  {New  York) 
Rep.,  (N.  8.,)  349. 

The  doctrine  of  trade-marks  is  founded  on  the  necessity  of  protection 
for  business  interests.  The  mere  aaauniplion  of  a  family  name,  without 
any  connection  witli  trade,  ia  not  the  subject  of  a  civil  action  by  the 
English  law.     Du  Boulay  t>.  Du  Boulay,  3  Laie  Bep.,  PHvy  Gounal,  4ii0 
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17  Weekly  Rep,,  594 ;  38  Lti/m  Journal,  Prwy  Cmmeil,  35  •  6  Moorf.'s  Privy 
Couneii  Vases,  (N.  S.,)  31.  Nor  can  one  who  does  not  produce,  or  deal  in, 
an  article  invoke  tlie  law  of  trade-marks  to  prevent  the  producer  of,  or 
dealer  ia,  it  from  using  the  name  of  the  former.  Such  a  grievance  is 
rather  in  the  nature  of  defamation.  Clark  n.  Freeman,  13  Jurist,  149  ; 
17  Lavi  JowrniA,  Gh.,  142. 

'  The  title  of  a  newspaper  ia  within  the  principle.  Mataell  v.  Flanagan, 
3  AiAotfs  Pr.  (iV«ut  York)  Btyi.,  (N.  8.,)  459 ;  Stephens  *.  De  Conto,  4  Id., 
47.  And  the  principle  raaj  have  a  local  application  to  a  particular  busi- 
ness; e.  g.,  to  the  title  of  a  hotel.  Howani  o.  Henriques,  3  Sandford's 
{New  York)  Sep.,  735 ;  Deitz  o.  Lamb,  8  Bobertson's  {Nm  Tor/e)  Sep.,  537. 

'  In  Lemoine  v.  Ganton,  (3  R  D.  Smith,  343,)  it  was  held  that,  after  a 
manufacturer  had  changed  his  trade-mark,  he  was  still  entitled  to  enjoin 
the  sale  by  others  of  goods  put  up  by  them  under  the  trade-mark  which 
he  had  discontinued,  thus  falsely  purporting  to  be  of  his  manufacture. 

'  The  right  to  use  a  trade-mark  is  assignable,  even  when  the  mark  is  a 
personal  one,  unless  it  be  so  purely  personal  as  to  import  that  the  thing 
is  the  manufacture  of  a  particular  person.  Berry  c.  Bedford,  10  Jur.  (2f, 
8.,)  503 ;  33  L.  J.  CMrui.,  465 ;  13  IT.  B.,  737 ;  10  L.  T.,  (N.  8.,)  470.  In 
such  a  case  the  assignee's  use  would  be  deceptive,  and  therefore  would 
not  be  protected.  Leather  Cloth  Co.  «.  American  Leather  Co.,  11  Jwr.,  (N. 
S..)  513  ;  35  L.  J.  Ghane.,  53 ;  13  W.  B..  873 ;  13  Law  Times,  (JT.  8.,)  74S ;  11 
House  of  Lords  Cos..  S23.     See  Article  479. 

The  right  to  use  the  trade-raark  passes,  by  operation  ol  Jaw,  by  an  as- 
signment of  the  business  :  thus,  a  sale  of  a  mineral  spring,  without  ex- 
pressly including  tlie  goodwill,  or  the  right  to  use  particular  marks,  car- 
ries to  the  purchaser  the  right  to  use  the  name  of  the  spring  adopted  by 
the  former  proprietors  as  a  trado-marfc.  The  Congress  &  Empire  Spring 
Co.  «.  High  Roek  Congress  Spring  Co.,  !0  Abbott's  Pr.  (Neiu  Turk)  Sep., 
(N.  8.,)  349. 

See,  also,  Hudson  v.  Osborne,  39  Law  Jour.  Ghane.,  79. 

'  The  use  ia  protected  only  in  the  places  where  the  trade-mark  is  used 
by  the  plaintiff  before  it  is  used  by  others.  Corwin  ii.  Daly.  7  Boineifrth, 
(New  York)  Sep.,  223. 

•  Act  of  Congress,  July  8,  1870,  §  79  ;  Faber  v.  Faber,  49  Barbom-,  357 ; 
S.  C,  3  Abb.  Pr.,  {if.  8.,)  115. 

And  Bee  Butgess  c.  Burgees,  3  De  G.  M.  <&  Q.,  890;  17  Jur.,  392;  23  L. 
J.  Ghane,  675 ;  Schweitzer  v.  Atkins,  37  Law  J<mr.  Ghane.,  847 ;  16  Weekiy 
Rep.,  1080 ;  19  Lam  Times,  (N.  8.,)  6. 

'  ColUns  Co.  V.  Brown,  3  Kay  S  Johns.,  438 ;  3  Jurist,  (N.  8.,)  939 ;  Amos 
beag  Manufacturing  Co.  v.  Spear,  3  8andf.,  599 ;  Petridge  v.  Wells,  4 
Ahb.  Pr.,  144. 

The  effect  of  this  qualification  will  be,  in  accordance  with  the  English 
and  American  decisions,  that  the  prior  use  or  appropriation  of  any  name 
or  sign  of  either  of  these  classes  can  only  be  protected  in  the  case  of 
foreign  trade-marks,  when  accompanied  by  a  mark  suffident  to  distin- 
guish it«  origin  or  ownership  from  the  same  name  or  ^gn  when  lawfully 
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used  bj"  other  persona ;  and  tlien  it  ia  only  the  combined  mark  that  ia 
protected. 

Exertions. 

479.  Article  478  does  not  apply  to  any  unlawful  busi- 
nese,  or  to  any  material  which  is  iniurioua  in  itself,  or  to 
any  trade-mark  which  has  been  fraudulently  obtained, 
or  which  is  used  with  the  design  of  deceiving  the  pub- 
lic in  the  purchase  or  use  of  any  material. 

Act  of  Congreas  of  the  United  States  concerning  patents,  &o.,  July  8, 
1870,  Art.  84,  U.  8.  Stat,  at  L.,  vol.  IB :  Leather  Cloth  Co.  *.  American 
Leather  aoth  Co.,  11  Jur.,  {.N.  S.,)  513 ;  3o  L.  J.,  Ghanc..  53  ;  13  W.  R.. 
873 ;  12  L.  T.,  (N.  8.,)  742 ;  11  S  L.  Gas..  523 ;  Hobbs  v.  Prancais,  19  flow. 
Pr.,  5«7. 

It  waa  held  in  Curtis  v.  Bryan,  (39  JIow.  Pr.,  33.)  that  the  principles 
upon  which  courte  have  refused  to  protect  a  ttade-mark  which  involved  a 
deception  upon  the  public,  do  not  extend  to  eases  where  the  deception 
alleged  is  not  in  the  trade-mark  itself,  bat  in  advertisements  used  to  ad- 
vance the  saleB  ot  the  article ;  but  the  provision  of  the  »ct  of  Congress 
of  the  United  States,  mentioned  above,  seems  to  refuse  protection  in  such 

The  use  of  the  word  "patent,"  however,  on  goods  not  actually  pat- 
ented, but  which  by  long  ttsage  are  known  by  that  name  in  the  trade,  is 
not  such  a  misrepresentation  as  deprives  the  user  of  protection,  Mar- 
shall r.  Koas,  8  L.B.  Eq.,  851;  17  W.  B.,1086;  Btewart  ?i.  Smitbson,!  Hil- 
ton, 119. 

Registry  of  foreign  trade-marJc. 

480.  To  enjoy  the  protection  afforded  by  this  Title, 
in  any  nation  other  than  that  in  which  the  claimant  ia 
domiciled,  the  trade-mark  must  be  registered  in  such 
nation,  with  a  statement  of  the  following  particulars : 

1.  The  name  of  the  party  who  desires  the  protection 
of  the  trade-mark,  and  his  residence  and  place  of  bus- 
iness ; 

2.  The  class  of  merchandise,  and  the  particular 
description  of  goods  comprised  in  such  class,  for 
which  the  trade-mark  has  been  or  is  intended  to  be 
appropriated ; 

3.  A  description  of  the  trade-mark  itself,  with  s,  fac- 
simile thereof,  and  the  mode  in  which  it  has  been  or 
is  intended  to  be  applied  and  used  ;  and. 
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4,  The  length  of  time,  if  any,  during  which  the 
trade-mark  has  been  used. 

Act  of  Congcoaa  of  the  United  States,  July  8,  1870,  §  77. 

TMb  leaves  it  to  each  nation  to  protect  domestic  trade-marks  tii  sudi 
eitent  as  may  be  deemed  suitable,  'i'hiia,  in  France,  certain  tradesmen  in 
particular  cities  enjoy  the  exclusive  use  of  a  ruark  peculiar  to  articles  of 
their  trade  produced  in  tliat  city. 

Declarathn. 

481.  There  must  also  be  tiled  in  the  same  office  with 
the  registry,  a  declaration,  under  the  oath  of  the  party 
or  his  agent,  to  the  effect  that  the  claimant  has  a  right 
to  the  nse  of  the  same  in  such  nation,  and  tliat  no 
other  person  or  corporation  has  a  right  to  its  use  there  ; 
and  that  the  description  aud  facsimile  presented  for 
registry  are  true. 

Offices  where  registry  is  tu  be  made. 

482.  The  registry  of  trade-marks  under  this  title,  in 
each  nation,  is  to  be  made  in  the  offices  of  tlie  chief 
secretary  of  state  for  the  interior  or  home  department, 
and  in  such  others  as  shall  from  time  to  time  be  desig- 
nated by  the  legislative  authority  of  the  nation. 

In  the  Hansbatic  Cities,  the  tribunal  of  commerce  is  designated  as 
tha  place  of  registry. 

Treaty  of  commerce  and  navigation  between  France  and  the  Free 
Cities  of  Lubeek  Bremen  and  Hamburg,  March  4,  1865,  Art,  XXIV,, 
(9  Be  GUreq,  187,  195.) 

In  the  Netherlands,  two  copies  in  the  registry  of  the  tribunal  of  the 
arrondissement  at  Amsterdam. 

Treaty  of  commerce  and  navigatiou  between  France  and  the  Nether- 
lands, July  7, 1865,  Art.  XXIV.,  (9  De  Glercq,  337, 343.) 

In  AusTBiA,  two  copies  in  the  chamber  of  commerce  of  Vienna. 

Treaty  of  commerce  between  France  and  Austria,  December  11,  1866, 
Art,  XII.,  (9  Be  Glercq,  646,  649.) 

In  the  Grand  Duchy  of  Baden,  "ou  bureau  Imilliagc  de  la  ville  du 
Carisruhe." 

Convention  between  France  and  the  Grand  Duchy  of  Baden,  July  2, 
1857,  Art.  II.,  (7  De  Ckreq,  398.) 

In  Russia,  in  the  department  of  manufactures  and  internal  commerce, 
at  St.  Petersburg. 

Treaty  of  commerce  and  navigation  between  tVanoe  and  Russia,  Art. 
XXII.,  (7  Be  Giereq,  378,  386.) 
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In  PORTDOAI,,  at  the  registry  oE  the  tribunal  of  commerce  de  premiGre 

Convention  between  France  and  Portugal.  April  13, 1851,  Art.  XVII,, 
{SBe  Glercq,  101,  107.| 

In  FuANCE,  in  the  registiy  of  the  tribunal  o(  conimerce  [of  the  Peine.] 
or  the  council  of  prud  'hommes. 

'  Treaty  or  conventjoa  between  France  £ind 
Free  Cities  of  Lu) 
beck,    Bremen  [.  Mar.    4, 1865,  Art.  XXIV.,  9  i)e  CTtr^.  187, 105 
&  Hamburg,      ] 
Netherlands,  July    7,1865,    "    XXIV.,  9 /,Z.,  337.  343. 

AuBtria.  Dee,  11, 1866,    ■'         XII.,  B  Id..  646,  649. 

"B^en°'"'*"'"^f  ■■  II-..  7 /.i.,  398. 

Russia,  Junel4,1857.    "      XXII.,  7  J3.,  378, 286. 

The  convention  between  France  and  Portu^l,  Apri".  13,  1851,  Art, 
XVII.,  (6  De  Glercq,  101,)  designates  the  registry  of  the  tribunal  of  the 

The  Act  of  Congress  of  the  United  States  coni^erning  "patents,"  Jnly 
8.  1870,  provides  for  the  registration  of  trade-marks  in  the  Patent  Offi.ce 
in  Washington,  D.  C. 

Equal  primleges  of  foreigners. 

483.  Every  nation  party  to  this  Code,  which  provides 
for  the  registration  of  domestic  trade-marks  must  allow, 
upon  the  same  terms  and  with  the  same  effect,  the 
registration  of  foreign  trade-marks  by  members  and 
domiciled  residents  of  the  other  nations. 
18 


dbyGoogle 


DRAFT   OUTLTNES   OF   AN 


TITLE    XIX. 


COPYRIGHTS. 


The  InternBtional  Copjriglit  CoHgreas,  held  at  BniBsels  in  1858,  re- 
solved ; 

1.  On  the  principle  of  an  interuational  recognition  of  property  in  works 
ot  literature  and  art,  in  favor  of  tlieir  authors  : 

2.  This  principle  ought  to  be  admitted,  even  in  the  absence  of  re- 
ciprocity ; 

3.  Foreign  authors  shoald  be  on  the  same  footing  as  native; 

4.  Additional  formalities  should  not  be  required  of  foreign  authors  ;  it 
should  be  enough  to  comply  with  the  formalities  of  the  law  of  the  place . 
of  first  publication ; 

5.  It  Is  desirable  that  all  countries  should  adopt  legislation  on  an  uni- 
form basis. 

France  (says  Blaine,  in  paper  in  2Vaii4actioni  of  National  Assoeiation 
for  Promotion  of  Soeial  Seienee,  1862,  p,  868,)  has  adopted  the  first  four 
niles,  and  alone  has  dispensed  with  conditions  of  reciprocity. 

Under  the  French  law  it  is  unlawful,  without  the  permission  of  the 
author,  to  publish  a  work  already  published  in  a  foreign  country  with 
which  no  copyright  convention  esists.   Gopinger  on  Copyright,  ch.  XVIII., 


Austria, 

Dee.  11, 18B6, 9  Be  Clercq, 

Pontifical  State 

,  July  14,  1867,  9  Id..  731. 

Portugal, 

July  11, 1866,  9  Id.,  693. 

Grand  Duchy  of 

Dec.  16, 1865, »  Id..  416. 

Hanover, 

July  19,  1865,  9  Id.,  366. 

Duchy  of  Nassau 

,July    5.  1865.  9 /d..  333. 

Orajid  Duke  of 
Hesse, 

June  14,  1865,  9  Id.,  310. 

Grand  Duchy  of 

Mecklenburg- 

June    9,  1865,  9  Id.,  303. 

Schwerin, 

Mecklenbnrg- 
StreUlz. 

Sept.  19, 1865,  9  Id.,  373. 

Sasony, 

May  36, 1865,  9  M.,  386. 

Baden, 

May  13.  1866,  9  Id.,  344, 

Frankfort, 

Apr.  18.  1865,  9  Id.,  333. 

Bavaria, 

Mar.  34,  1865,  9  ffl.,  338. 

Belgium. 

May     1, 1861,  8  Id.,  364. 

Piuasia, 

Aug.    3, 1863, 8 /A,  496. 
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— (extended,  to)  Electorate  of  HeBse,  0  JS.,205;  Principalitins  of  Rpusb, 
9  Id.,  221,  383;  of  Schwartzburg-Eudolgtadt,  and  of  ScliwartKburg-Son- 
dershftusen, 383 ;  of  Waldecb  and  Pycmoot,  284;  of  Lippe  and  of  Anhalt, 
373;  of  Lippe  Detmold,  470;  of  Schaurabourg  Lippe,  471 ;  to  the  Duchies 
of  Saie  Altenbourg,  328;  of  Brunswick,  332;  of  Saxe  Cobiirg  Gotlia, 
385 ;  of  Anhalt  Dessau,  473 ;  and  to  Hease  Hornboucg,  384. 

England  has  international  copyright  conventions  (less  complete  and 
liberal  than  those  of  France,)  with  Praesia,  France,  Italy,  Belgium,  Spain, 
and  some  other  Powers. 

Ownerahip  of  products  of  the  mind, 

Tiansfer, 

Subsequent  inventor,  author,  4c. 

Private  writings. 

Correspondence  addressed  to  public  officea. 

Right  of  protection. 

Extent  of  protection. 

Tranalationa. 

Extracts  from  newspapers  and  periotiicala. 

Power  to  prohibit  worts. 

Saving  clause  an  to  existing  works. 

Ownership  of  prodv.cts  of  the  mind. 

484.  The  author  of  any  product  of  the  mind, 
whether  it  be  an  invention,  or  a  composition  in  letters  or 
art,  or  a  design,  with  or  without  delineation,  or  other 
graphical  representation,  has  an  exclusive  ownership 
therein,  and  in  the  representation  or  expression 
thereof ;  and  the  sole  right  to  copy  the  same  or  repro- 
duce it  in  any  form,  subject  to  the  provisions  of  this 
Title. 

The  OkiU  Code,  reported  for  New  York,  %  439. 

This  proviaion  eslAbliahes  an  international  recognition  of  property  in 
works  of  literature  and  art,  in  favor  of  their  authors,  and  witliout  refer- 
ence to  reciprocity  (except  to  the  extent  to  which  al!  provisions  of  this 
Code  are  reciprocal,)  which  are  the  first  two  principles  agreed  upon  by  the 
International  Copyright  Cong-reaa  of  Brusaela,  of  1858. 

The  Ciml  Code,  reported  for  Nm  York,  (g  430,)  also  provides  jfor  joint 
ownership. 

It  has  been  recently  held  in  the  New  York  Snpenor  Conrt.  that  the 
common  law  right  of  the  author  of  a  dramatic  (imposition  is  not  affected 
by  tlie  ordinary  public  representations,  and  that  a  spectator's  reprodncing 
the  composition  from  memory  was  an  infringement  Palmur  c  De  Witt, 
40  Howard's  Pr.  (ifero  York)  Sep.,  293. 
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Transfer. 

485.  The  author  of  any  product  of  the  mind,  or  of 
any  representation  or  expression  thereof,  may  transfer 
his  property  in  the  same,  or  any  part  thereof,  and 
thereupon  the  property  transferred  becomes  subject  to 
further  transfer  like  other  property. 

The  CimZ  Code,  reported  for  JTew  York,  %  431. 

Subsequeni  inventor,  author,  &c. 

486.  If  the  owner  of  a  product  of  the  mind  does  not 
make  it  public,  any  other  person  subsequently  and 
originally  producing  the  same  thing  has  the  same 
right  therein  as  the  prior  author,  which  is  exclusive  to 
the  same  extent  against  all  persons  except  the  prior 
author,  or  those  claiming  under  him. 

Tfie  Oimi  Code,  reported  for  New  York,  %  4S3. 

Private  writings. 

487.  Subject  to  the  next  article,  letters  and  other 
private'  communications  belong  to  the  peraon  to  whom 
they  are  addressed  and  delivered  ;'  but  they  cannot  be 
published  against  the  will  of  the  writer,"  except  by  au- 
thority of  law. 

Tfie  OivU  Code,  reported  for  Nete  York,  g  434. 

See  Woolsey  o.  Judd,  4  Duer'^  (New  York)  Sep.,  389,  and  cases  there 
cited ;  Eyre  v.  Higbee,  35  Barbour's  (New  Yiyrk)  Sep.,  503. 

Compare  Copinger  on  Gopynght,  ch.  II.,  p.  24,  and  authorities  cited  in 
m.te  (d.) 

'  Communications  received  from  correspond  ents  by  editors  or  propri- 
etors, (if  Bent  expressly  or  Impliedly  for  the  purpose  of  publication,)  be- 
come  the  property  of  the  person  to  whom  they  are  directed,  and  cannot 
be  publislied  by  any  other  person  obtaining  posseesion  of  tiiem ;  nor  by 
such  editor  or  proprietor,  if,  previous  to  publication,  the  writer  expresses 
a  desire  to  withdraw  them.     Copinger  on  CopyrigM,  ch,  II.,  p.  33. 

'  The  difficulty  in  defining  the  rule  upon  this  subject  arises  from  the  fact 
that  two  righto  are  involved  :  First,  the  ownership  of  the  document,  with 
the  incidental  advantages  attaching-  \o  the  personal  control  of  it  ae  a  re- 
pository of  the  information  communicated, — such,  for  instajic«,  as  the 
right  to  use  it  aa  evidence,  or  to  destroy  it,  (see  Eyre  o.  Hijjbee",  35  Bar- 
bour'i  (Nem  Toi-k)  Btp.,  503, 513,)— this  ownership  is  protected  by  the  aame 
rules  that  apply  to  other  chattels ;  Secon4,  the  right  of  property  in  the 
product  of  mind  embodied  in  the  document,  and  which  reniaiua  in  the 
author  when  the  communication  Is  private,  tiiat  is  to  eay,  not  intended 
for  publication— a  right  which  extends  to  the  control,  not  of  the  document 
aa  a  thing,  but  to   controlling  the  reproduction  of   the  form  in  which 
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ttought  is  embodied  in  it — h  risht  which  becomes  important  in  proportion 
to  the  value  of  the  mental  product. 

'  It  may  be  a,  question  whetlier  the  affirmative  consent  of  the  writer,  or 
his  personal  repreaentetives  or  aBsigns,  should  not,  in  strictness,  b« 
made  the  condition. 

Correspondence  addressed  to  pvMic  offices. 

488.  Tlie  government  of  a  nation  has  the  right  to 
publish  or  withhold  all  letters  addressed  to  its  public 
offices. 

Curtia  on  Copyngkt,  98, 
Right  of  protection. 

489.  Any  nation  may  prescribe  the  formalities  requi- 
site to  the  enjoyment  of  copyright  within  its  jurisdiction, 
and  may  limit  the  copyright  to  any  period  not  less  than 
twenty -five  years,  but  for  such  period  the  rights  of  an 
author,  as  defined  by  article  484,  must  be  protected  by 
the  laws  of  every  nation, 

Extent  of  protection. 

490.  The  same  protection,  even  beyond  that  secured 
by  the  last  article,  whicli  the  copyright  laws  of  any 
nation  extend  to  its  own  membei«,  or  to  works 
produced  or  first  published  within  its  limits,  must  be 
extended,  upon  the  same  terms,  to  the  members  of  the 
other  nations,  and  to  works  produced  or  first  pub- 
lished therein ;  except  that,  to  secure  for  a  work  first 
published  in  one  nation  protection  in  another,  the 
time  for  registering  it  in  the  latter  may  be  limited  to 
three  mouths,  and  a  deposit  of  a  foreign  copy  may  be 
required. 

Tl     E         ea  '1  '     —of     h'  h  tl  b  "f   g 

FrawireB  GmStaPrt  B 


J  protuction  in  France  as  French  authors  havo  there,  aiid 
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Works  of  literature  and  art  are  understood  to  compreliend  books,  dra- 
matic works,  musical  compositions,  drawing-B,  paintings,  sculptures,  en- 
gravings, lithographs,  and  any  other  production  whatsoever  of  literature 
or  the  fine  arts. 

The  protection  granted  to  oriffinal  works  is  extended  to  translations ;  it 
heioff,  however,  clearly  understood  that  protection  is  afforded  simply  to  a 
translator  in  respect  of  his  own  translation,  and  not  to  confer  the  esclu- 
sive  right  of  translating  upon  the  first  translator  of  any  work. 

If  the  author  of  any  work  published  in  either  country  wishes  to  reserve 
to  himself  the  exclusive  rig'ht  of  translating  his  work  in  the  other  coun- 
try, he  may  do  so  for  five  years  from  the  first  publication  of  the  transla- 
tion authorized  by  him,  on  complying  with  the  followinfc  conditions  ; 

1.  The  original  work  mast  be  registered  and  deposited  in  the  one  coun- 
try within  three  months  after  the  publication  in  the  other. 

3.  The  author  must  notify,  on  the  title-page  of  his  work,  his  intention 
to  reserve  the  right  of  translation. 

3.  At  least  a  part  of  the  authorized  traoslation  must  appear  within  a 
year  after  the  registration  and  deposit  of  the  original,  and  the  whole  must 
be  published  within  three  years  after  the  date  of  such  deposit. 

4.  The  authorized  translation  must  appear  in  one  of  the  two  countries, 
and  be  registered  and  deposited  in  the  same  way  and  wltLln  the  same 
tjme  as  an  original  book. 

With  reference  to  works  published  in  parts :  each  part  is  to  be  treated 
as  a  separate  work,  and  registel^d  and  depoMted  in  the  one  country  within 
the  three  months  after  its  first  publication  in  the  other,  and  a  declaration 
by  the  author  to  the  effect  that  he  reserves  the  right  of  translation  in  the 
first  part,  will  be  sufficient. 

Dramatic  works  and  musical  compositions  are  protected  in  France  to 
the  same  extent  as  in  England.  The  translation  of  a  dramatic  work,  how- 
ever, must  appear  within  three  months  after  the  registration  and  deposit 
of  the  original. 

This  protection  is  not  intended  to  prohibit  fair  imitations  or  adaptations 
of  dramatic  works  to  the  stage  in  England  and  France  respectively,  hut  is 
only  designed  to  prevent  piratical  translations.  And  the  question,  what  is 
an  imitation  or  a  piracy,  is  in  all  cases  to  be  decided  by  the  courts  of  jus- 
tice of  the  respective  countries,  according  to  the  laws  in  force  in  each. 

Extracts  from  newspapers  and  periodicals  may  be  freely  taken  from 
either  country,and  republished  or  translated  in  the  other,  if  the  source 
whence  they  are  taken  be  acknowledged,  unless  the  authors  of  the  ar- 
ticles shall  have  notified  in  a  conspicuous  manner,  in  the  journal  or  pe- 
riodical in  which  such  articles  have  appeared,  that  they  prohibited  the 
republication  or  translation  thereof. 

This  stipulation,  however,  does  not  apply  to  articles  of  political  discussion. 

Importation  of  pirated  copies  is  proliibiled,  and  in  the  event  of  an 
infraction  of  this  prohibition,  the  pirated  works  may  bti  seized  and 
destroyed. 

In  order  to  obtain  protection  in  either  country,  the  work  must  be  regis- 
tered in  the  following  manner; 
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If  the  work  first  appear  in  France,  it  must  be  regiBterad  at  Stationera' 
Ha)],  London, — if  it  appear  first  in  England,  at  the  Bureau  de  la  Librarie 
of  the  Miuistryof  the  Interior  at  Paris,— within  three  months  after  the 
first  publication  itt  England.  As  to  works  published  in  parts,  they  must 
be  registered  witliin  three  months  after  the  publication  of  the  last  part.; 
bnt  in  order  to  preserve  the  right  of  translation,  each  part  must  be  regis- 
tered within  three  months  after  its  publication.  A  copy  of  the  work  must 
also  be  deposited  within  the  same  time  as  registration  is  to  be  made,  either 
at  the  British  Museum  in  London,  or  in  the  National  Library  in  Paris,  as 
the  case  may  be. 

The  certified  copy  of  the  entry  in  either  case  is  evidence  of  the  exclu- 
sive right  of  publication  in  both  countries  until  the  contrary  is  proved. 

With  legard  M  articles  otlier  than  books,  maps,  prints,  and  musical  com- 
positions, in  which,  protection  may  be  claimed,  any  other  mode  of  regis- 
tration, which  may  be  applicable  by  law  in  one  of  the  two  countries  to 
any  work  or  article  first  published  in  such  country,  for  the  purpose  of 
affording  protection  to  copyright  in  such  article,  is  extended  on  equal 
terms  to  any  similar  article  first  published  in  the  other  country. 

See,  also,  convention  between  Great  Brittun  and 

Prussia.   June   4,1855,^      (Additional  tocSnvention  of  May  13. 1846.) 

Belgium,  Aug,  13, 1854,  Id.,  1854-^,  vol.  LV.,  (26,) 
Article  490  above,  however,  seems  to  present  an  equally  efficacioiis  and 
more  simple  rule  ;  and  the  right  of  aliens  to  avail  themselves  like  citi- 
zens of  the  copyright  laws  being  thus  conceded,  all  the  proper  legal  rem- 
edies are  assured,  as  in  other  cases,  by  the  provisions  of  Part  VL,  respect- 
ing The  ADM1NI8TKATI0N  OV  JUBTICB. 

No  distinction  is  made  in  Franco,  between  foreignera  and  French  sub- 
jects, as  to  copyright,  provided  they  make  the  necessary  deposit.  All  kinds 
of  unpublished  works,  lectures,  &c.,  are  the  exclusive  property  of  their 
authors.  Lem's  Oommeroicd  Lttw,  vol.  11.,  p,  581 ;  Vopmger  on  GcrpyrigM, 
ch.  XVIII.,  p.  339. 

Mr.  Blaine  suggests  that  an  uniform  system  of  registration  and  inter 
national  exchange  of  records  be  adopted,  so  that  registry,  according  to  the 
law  of  the  State  of  first  publication,  will  be  followed  by  transmission  of 
the  record  to  the  other  nations,  and  consequent  protection  there.  Trans- 
aetions  of  National  Aisociaiion  for  Promotion  of  Social  Science,  1863, 
p.  869. 

The  drafted  treaty  between  Great  Britain  and  the  United  States,  1853, 
contained  a  provision  that  when  a  foreign  work  is  copyrighted  the  edition 
mast  be  as  cheap  as  the  cheapest  foreign  edition. 

I^anslatioTis. 

491.  Copyright  includes  the  right  of  translation  into 
other  languages  ;  but,  in  order  to  preserve  such  right, 
the  intention  to  do  so  must  be  announced  upon  the  title 
page  of  each  volume,  and  of  each  part,  if  published  in 


dbyGoogle 


280  DBAFT   OUTUtTES   OF   AW 

parts,  and  the  publication  of  a  translation  must  be 
commenced  within  one  year  from  the  publication  of 
the  original. 

Unless  the  right  of  translation  is  secured  under  this 
article,  any  translator  may  have  a  copyright  of  his 
translation. 

See  the  convention  between  France  and  Austria,  Dec.  11,1868,  Art.  TV., 
(9  He  Glereq,  664.)  and  thoBO  with  the  German  States,  1865,  S  Id. 

And  see  note  to  Article  4ft0,  concerninj;  translations  of  dramatic  works. 

The  French  conventions  with  Portugal  and  several  of  the  German 
States  contain  a  provision  that  the  author  of  a  dramatic  work,  who  would 
leaerve  the  exclusive  right  of  traoBlation  and  of  representation,  mast 
publish  his  tranalation,  or  produce  the  piece  on  the  stage  within  three 
months  after  the  formalities  of  copyright. 

Extracts  from  newspapers  and  periodicals. 

492.  Extracts  from  newspapers  and  periodicals  pub- 
lished in  one  nation  may  be  freely  republished  or  trans- 
lated in  another,  if  the  source  whence  they  are  taken 
be  acknowledged  ;  except  that  the  author  or  publisher 
of  an  article  not  involving  political  discussion  may  re- 
serve strict  protection  by  a  conspicuous  notice  pub- 
lished with  the  article. 

See  note  to  Article  490,  and  the  conventions  there  referred  to. 
To  the  same  etfeot  are  the  conventions  between  France  and  Austria, 
Portugal,  German  States,  Pontifical  States,  and  Russia. 

Power  to  prohibit  works. 

493.  The  provisions  of  this  Title  are  subject  to  the 
power  of  any  nation  to  control  or  prohibit  the  importa- 
tion, sale,  circulation  or  publication,  within  its  terri- 
torial limits,  of  any  work  or  production. 

Tliis  qualification  is  usual  in  the  treaties,  to  reserve  tlie  ordinary  meas- 
ures of  police,  and  also  any  obligations  arising  out  of  agreements  with 
other  nations  by  which  particular  works  may  have  been  prohibited. 

Saving  clause  as  to  existing  works. 

494.  Th«  provisions  of  this  Title  do  not  prevent  the 
continuation  of  the  publication  or  sale  in  any  nation  of 
works  already  in  pai-t  or  wholly  published  therein. 

The  convention  between  France  and  Portugal  qualifies  this  provision 
by  adding  that  no  further  publication  can  be  made  other  than  necessary 
to  complete  orders  or  subscriptions  already  commenced.  In  the  treaty 
between  France  and  Russia,  the  saving  clause  extends  to  works  to  be 
published  within  one  year. 
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TITLE     XX. 

MONEY. 


AbticIiH  495.  Adjastmeitt  of  accounts  lietween  nations,  and 
between  members  of  different  nations. 

4B0.  The  money  of  account  to  follow  the  law  of 
decimal  siibdi vision, 

497.  Gold  to  be  tte  standard. 

408,  The  standard  of  fineness  prescribed. 

409.  Definition  of  the  money  unit. 

500.  What  gold  coins  sliall  bo  legal  tender. 

501.  Silver  coiuafro. 

502.  What  silver  coins  shall  be  legal  tender. 

503.  Limits  of  variation  from  standard  weight  or 

fineness  within  which  coins  shall  be  current. 

504.  Standard  weights. 

505.  Scrutiny  of  the  coinage. 

50G.  Coins  may  be  called  in  by  proclamation. 

507.  Unourrent  coins  may  be  destroyed. 

508.  Coins  ol  base  metal  not  to  form  a  part  of  the 

international  currency. 

Adjustment  of  accounts  hettoeen  nations,  and  be- 
tween memiers  of  different  nations. 

495.  AH  accounts  and  transactions  between  the  na- 
tions, and  between  the  members  of  different  nations, 
involving  money,  shall  be  rendered  and  settled  in  terms 
of  the  unit  of  money  established  by  this  Code,  and  of 
its  subdivisions. 

The  first  of  the  propositions  agreed  upon  by  the  international  monetary 
■nheld  in  Paris,  in  18fi7,  declared  that  "an  identical  unity  "  ought 
le  established  between  the  gold  coins  of  all  nations.  Identity  in  the 
n  money  unit  does  not  neceaaarily  require  uniformity  of  coinage, 
though  the  coins  should  stand  la  such  simple  relations  to  the  unit  that  all 
the  larger  national  coins  may  have  an  international  circulation.  In  this 
manner  the  system  of  coinage  which  is  found  to  be  practicaily  the  most 
convenient  will  ultimately  prevail,  and  secure  universal  acceptance. 

The  money  of  account  to  follow  the  law  of  decimal 
subdivision. 

496.  The  denominations  of  money  higher  and  lower 
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than  the  unit,  shall  be  decimal  multiples  and    sub- 
multiplea  of  the  unit. 

The  conclusive  argument  in  favor  of  the  deoirattl  syetem  of  money 
weighta  and  measureB  is,  that  this  is  the  system  of  our  arithmetical  nu- 
meration, and  tliat  bj  its  adoption  abstract  and  concrete  values  are  reduced 
to  a  common  form  of  expression.  If  it  were  practicable,  in  abstract  arith- 
metic, to  introduce  a  difTerent  law  of  inctoase,  a  more  convenient  ratio 
might  possibly  be  found  than  the  decimal,  but  no  advantage  which  could 
he  secured  b;  the  adoption  of  such  a  ratio  in  the  afiaira  of  life,  can  be  a 
compensation  for  the  great  disadvantage  which  accompanies  any  de- 
parture from  the  law  of  numbers.  This  consideration  determined  the 
adoption  of  the  decimal  division  in  the  metrical  system  of  money,  weights 
and  measures,  and  in  tlie  American  system  of  money. 

Coins  may  be  struck,  according  to  convenience,  of  multiples,  and  sub- 
multiples,  of  the  unit,  not  decimal. 

Gold  to  be  the  standard. 

497.  The  monetary  standard  shall  be  gold  only. 

The  principle  of  a  double  standard  is  illogical.  It  assumes  that  law 
can  make  a  relation  permanent  which  nature  has  made  variable.  In  de- 
fence of  the  double  standard  it  has  been  argued  by  some  authorities,  and 
notably  by  Mr.  V/olimald,  at  the  international  conference  of  1867,  that 
such  a  standard  tends  to  maintain  greater  stability  in  the  measure  of  value, 
by  preventing  a  serious  disturbance  of  prices  on  occasion  of  an  abnormal 
scarcity  of  one  or  the  other  of  the  precious  metals.  Practically,  however, 
where  a  double  standard  has  existed,  the  effect  has  been  to  induce  a 
debasement  of  the  coinage  in  that  metal  of  which  the  market  value  ex- 
ceeds the  legal.  Accordingly,  though  at  the  time  ol  the  international 
conference  of  IStST  a  double  standard  actually  existed  in  a  number  of  the 
States  represented,  the  conference  was  unanimous  in  favor  of  a  single 
standard ;  and  though  in  all  but  two  of  these  twenty  States  the  eiisting 
standard  was  either  silver,  or  both  silver  and  gold,  the  conference  pro- 
nounced with  equal  unanimity  for  gold  only.  This  metal  is  recommended 
by  its  superiority  of  value  over  silver  of  equal  bulk  or  weight,  and 
its  consequently  greater  portability,  and  by  the  taxA  that  it  is  practically 
already,  in  Europe  and  America,  the  medium  of  all  large  monetary  trana- 

The  standard  offln&iiess  prescribed. 

498.  'i-'he  standard  quality,"  or  degree  of  fineness,  of 
the  metal  employed  in  coinage,  shall  be  nine  parts  of 
pure  gold  to  one  part  of  alloy. 

The  existing  diversity  among  the  coins  of  different  nations,  as  it  re- 
spects alloy,  is  very  great.  For  gold  coins,  the  standard  fineness  above 
proposed  has  been  adopted  by  France,  Belgium,  Switzerland,  Italy,  the 
United.  States,  Prussia,  Bavaria  and  Spain  ;  also  by  Austria,  for  her  crown 
and  half-crown,  and  by  Holland,  for  her  double  William,  and  its  submul- 
tiplea.    For  her  ducat  and  double  ducat.  Hoi  J  and  employs  an  alloy  con- 
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taining  filty-nine  parts  of  pure  gold  out  of  sixty  of  total  weight.  Anstria, 
for  the  coin  al  the  same  name,  prescriboa  a  fineness  of  seventy^ine  parts 
out  of  Beveuty-two,  which  Is  the  quality  of  metal  used  also  by  Wilrtom- 
berg  for  her  gold  coins. 

Great  Britain,  Portugal,  Branil  and  Turkey  employ  a  standard  consist- 
ing of  eleven  parts  of  pure  gold  out  of  twelve  in  total  weight ;  and 
Sweden,  one  of  thirty-nine  parts  out  of  forty.  Elsewhere,  the  standard 
falls  below  nine-tenths ;  being  lowest  in  Egypt,  where  it  consists  ot  seven 
parts  of  pare  gold  out  of  eight  of  total  weight.  Official  Report  on  the 
Interaatwnal  Exposition  of  Coins,  Weights  and  Meaaurm  of  \Bli" 

The  fineness  of  silver  coins  is  equally  various.  For  their  larger  coins 
France,  Belgium,  Switzerland.  Italy,  Prussia,  Bavaria,  Wlirtcmberg 
Baden,  Hesse,  Austria,  Spain  and  the  Uuited  States  adhere  to  the  standard 
of  nine-tenths.  England  employes  thirty-seven  fortieths,  and  Holland 
94S-1000.  Elsewhere,  generally,  a  lower  standard,  of  varying,  fineness 
prevails:  and  as  a  rule, in  all  countHos  the  subsidiary  silver  <oinagp  is 
debased  below  nine-tenths,    Eeport  abmie  cited. 

Some  of  these  irregularities  will  necessarily  disappear,  in  the  natural 
course  of  events.  A  single  monetary  system  will  no  doubt  soon  replace 
the  diversities  which  are  at  present  found  in  the  German  States  and  the 
standard  of  Prussia  and  Bavaria  will  prevail  throaghout  the  emp  re  By 
far  the  larger  part  of  the  coinage  of  the  world  (that  of  Great  Br  tain 
being  for  the  moment  put  out  of  the  qu^tion)  is  therefore  now  or  will 
shortly  be,  conformed  to  the  standard  fineness  of  nine-tenths,  as  it  re- 
spects both  gold  and  silver.  The  delegates  of  Great  Britain,  at  the  inter- 
national conference  of  X887,  assented  to  the  expediency  of  conforming  the 
British  coinage  in  future  to  the  same  standard.  Report  of  the  British 
Beiegatea  to  the  International  Monetary  Conference. 

It  is  in  favot  of  this  compound,  that  it  is  superior  to  most  others,  and  tfl 
the  pure  metal,  in  point  of  hardness,  and  is  therefore  conducive  to  the 
durability  of  the  coinage. 

Since  the  value  of  coin  is  estimated  according  to  the  weight  of  fine 
metal  which  it  contains,  the  base  metal  forming  the  alloy  being  accounted 
as  worth  nothing,  it  would  be  quite  possible  to  have  coins  identical  in 
value  while  diflfering  both  in  appearance  and  in  weight.  Such  coins  would 
lack  the  qualities  essential  to  secure  to  them  an  international  circulation : 
and  beyond  the  limits  of  the  States  by  which  they  were  issued,  they  would 
be  regarded  as  foreign,  and  would  be  received  with  hesitancy. 

Their  variety  would  also  increase  tho  difficulty  of  distinguishing  the 
genuine  from  the  spurious.  Moreover,  in  making  payments  it  would  be 
impossible  to  transfer  coin  from  hand  to  hand  by  weight,  in  case  the  coins 
of  different  countries  were  mixed  ;  a  circumstance  which  in  itself  would 
be  found  to  l>e  a  great  disadvantage. 

In  order,  therefore,  that  there  may  be  created  a  coinage  truly  interna- 
tional, it  is  indispensable  that  there  should  be  universally  adopted  an 
uniform  standard  of  fineness  in  the  metal  employed. 

In  these  considerations  there  is  likely  to  be  found  an  obstacle  to  the 
probably  successful  working  of  a  plan  proposed  in  1870  by  the  govern- 
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mentofthe  United  States  to  the  governments  of  Europe,  throufthacircnlar 
dispatch  of  the  Secretary  of  St*te  to  the  ministers  of  tlie  United  States  resi- 
dent abroad,  the  object  of  which  was  to  avoid  the  difficulties  attendant  on  the 
immediate  creation  of  an  international  coinage  for  universal  and  excltiflive 
use,  by  effecting,  what  is  called  in  the  dispatch,  an  nasimilalion  of  the 
several  national  coinages.  In  order  to  this,  the  plan  proposed  that  the 
oiiating  gold  coins  of  all  nations  should  bo  retained  under  the  same  de- 
nominations as  at  present ;  hut  that  they  should  be  slightly  modified  in 
weight,  so  that  the  weights  of  fine  gold  contained  in  them  should  be  exact 
multiples  of  a  certain  assumed  unit  weight.  The  unit  weight  suggested 
was  one  decigramme  of  fine  gold.  This  plan  would  make  the  values  of 
the  gold  coins  of  the  several  nations  commensurable  with  each  other; 
hut  the  ratios  of  commensurability  which  it  would  introduce  would  lack 
the  desired  simplicity ;  and  the  diversity  of  the  alloys  in  use  would  pre- 
vent any  national  coinage  from  securing  an  estensivo  international  cir- 
culation. 

Definition  of  the  money  unit 

499.  The  unit  to  be  taken  as  the  basis  of  the  inter- 
national monetaiy  system,  shall  be  called  a  dollar  ;  and 
shall  be  of  the  value  of  one  and  a  half  grammes  of  tine 
gold,  or  five  tergrammes'  of  standard  gold. 

'  The  word  tergramme,  formed  on  the  principles  of  the  metric  nomen- 
clature, signifies  one-third  of  a  gramme. 

In  the  determination  of  a  unit  to  serve  as  tbo  basis  of  the  system,  the 
choice  li^  between  three  possibilities  : 

1.  To  take  for  the  purpose  some  value  totally  different  from  that  of 
any  existing  coin  or  denomination  of  money,  by  the  adoption  of  which 
all  monetary  systems  at  present  existing  will  be  superseded, 

3.  To  take  some  coin  or  denomination  of  money  actually  existing ;  that 
is,  to  take  some  type  which  is  at  present  simply  national,  and  to  make  it 
universal. 

3,  To  take  some  value  which,  in  itself,  or  in  its  multiples  or  submul- 
tiples.  shall  so  nearly  approach  the  principal  coins  of  the  nations  embrac- 
ing the  largest  population,  and  most  largely  engaged  in  conducting  the 
world's  exchanges,  that  these,  by  means  of  inconsiderable  changes,  may 
be  accommodated  to  it. 

On  purely  theoretical  grounds,  the  first  of  the  expedients  here  pre- 
sented is  preferable  to  either  of  the  others.  Coins  must  bo  adjusted  by 
weight ;  and  in  the  absence  of  any  actual  system  of  coinage,  it  would  be 
advisable  to  make  the  unit  of  money  identical  with  the  unit  of  weight,  or 
with  some  simple  subdivision  of  that  unit. 

Supposing  the  metric  system  of  weights  to  be  legalized,  the  absolute 
weight  of  any  mass  of  standard  metal,  coined  or  uncoined,  would  thus 
have  the  same  numerical  expression  as  the  absolute  money  value;  or 
these  expressions  would  differ  only  in  the  place  of  the  decimal  noint. 

In  the  actual  state  of  things,  however,  it  is  to  be  borne  in  mind  that  the 
habits  of  thinking  of  all  peoples,  in  regard  to  objects  of  value,  have  been 
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formed  upon  their  eiiating  monetarj  ayBtems,  and  that  the  prices  of  all 
commodities  have  been  adjusted  in  accordance  with  the  denominations  of 
money  in  daily  use.  While,  therefore,  it  is  desirable  that  the  unit  of 
money  should  be  related  to  the  unit  of  weight  in  as  simple  a  ratio  as 
practicable,  it  must  be  connidered  that  any  scheme  which  shall  break  np 
all  these  familiar  associations,  will  be  unacceptable  to  practical  men  ;  ao 
that,  whatever  may  be  its  merits  in  a  point  of  view  purely  scientific,  it 
will  probably  Ml  of  success.  It  Is  also  to  be  borne  in  mind  that  the 
amount  of  gold  and  silver  coin  now  in  existence  cannot  be  less  than 
$3,500,000,000  ;•  and  that  if  a  plan  of  monetary  unification  can  be  de- 

'"*  The  total  amount  of  coin  existing  can  only  be  matter  of  estimate. 
The  amount  assumed  above  is  the  estimate  of  Mr.  MeGvlloch,  in  his  arti- 
cle on  the  "  Precious  Metals"  in  the  Bnapelopadia  Britannica.  Mr.  Mc- 
CuUoeh  names,  in  a  note  appended  to  the  article  cited,  the  numerous  au- 
thorities upon  which  he  has  founded  his  conclusion.  He  gives  to  Great 
Britain  £70,000,000  or  £75,000,000,  as  representin)?  the  gold  and  silver 
currency,  and  the  reserves  in  the  banlrs.  Profe^or  Jevona,  in  a  recent 
communication  (1868)  to  the  Statistical  Society  of  London,  puts  the  gold 
coin  in  sovereigns  and  half-sovereigns,  at  £80,000,000  ;.  and  Mr.  MiU&r,  of 
the  Bank  of  England,  cited  by  Dr.  Farr,  in  his  report  to  the  international 
Statistical  Congress  at  the  Hague,  (1869,)  maintains  that  it  cannot  be  less. 
AsProfessorjOTonsputs  the  silver  coinageof  Great  Britain  at  £14,000,000, 
his  estimate  for  "the  total  amount  of  gold  and  silver  coin  existing  in 
Great  Briton  la  £94,000,000.  exceeding  that  of  Mr.  McOulloch  very 
materially. 

Mr.  McCuMoeh  gives  1o  France  £130,000,000,  or  £140,000,000  ;  mak- 
ing.for  the  two  countries,  Great  Britain  and  France,  £300,O0(l,O()O,  or 
£213,000,000;  say  $1,050,000,000.  For  the  rest  of  Europe,  for  North  and 
South  America,  for  AuBtralia,  for  the  Cape  of  Good  Hope,  and  for  Algeria 
united,  he  supposes  the  amount  may  be  in  the  neighbourhood  of  £300,- 
000,000 ;  so  that,  for  all  the  world,  excluding  Asia  and  the  African 
States,  except  Algeria,  the  total  is  probably  between  £490,000,000  and 
£510,000,000 ;  that  is  to  say,  £500,000,000,  or  |3,BOO,000,000. 

Mr.  S.  B.  Ruggles,  of  New  ¥ork,  delegate  of  the  United  States  to  the 
International  monetary  conference  at  Paris  in  1867,  in  a  written  argument 
addressed  to  that  body  in  favor  of  the  eoinajje  of  a  gold  piece  of  the  value 
of  twenty-five  franca,  stated  the  total  amount  of  the  United  States  gold 
coinage  up  to  18B8,at  $845,500,000,  of  which  he  assumed  that  $300,000,000 
still  exists  in  thn  country.  He  gave  the  total  of  gold  coin  existing  in 
France,  Belgium  and  Italy,  according  to  the  estimates  of  M.  de  Farieu 
and  other  distinguished  publicists,  at  $1,400,000,000;  and  he  assumed 
that  in  all  Europe  the  total  would  not  be  less  than  $1,800,000,000.  This 
estimate  seems  moderate,  when  we  consider  that  Mr.  MeOvlloch  cites  as 
probable  an  estimate  for  Russia  only,  of  about  $270,000,000 ;  and  con- 
sider further,  that  there  remain  Spain,  Portugal,  Holland,  Denroark, 
Sweden,  Norway,  Switzerland,  Austria  and  Germany  still  to  be  accounted 
(or. 

Taking,  hovpever,  the  estimates  of  Mr.  Ruggles  for  continental  Enrope, 
at  $1,800,000,000,  and  for  the  United  States,  at  $300,000,000,  along  with 
those  of  Messrs.  Jmotit  and  MiUer,  for  Great  Britain,  of  say  $500,(So,000, 
we  have  already_  a  total  of  $3,600,000,000 ;  without  considering  Mexico,  the 
British  Possessions  in  North  America,  the  West  India  Islands,  Central 
America,  South  America,  Australia,  the  Cape,  and  Algeria,  for  which  it 
wonld  be  a  low  estimate  to  suppose  that  they  have  among  them  $400,. 
OOO.OOO.  The  amount,  therefore,  assumed  above  as  the  total  of  the  gold 
and  silver  coinage  of  European  nations,  and  of  nations  and  colonies  of 
European  origin,  still  actually  existing,  is  probably  considerably  below, 
rather  than  above,  the  real  a; ' 
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vised  under  wbich  b  large  portion  of  this  great  Bum  may  still  be  em- 
ployed to  Bubserve  the  purposes  of  money  ■without  recoinage,  this  con- 
Bideration  will  weigh  heavily  in  its  (avor. 

It  happens  that  tlie  relations  of  the  reproaentative  coins  of  France,  the 
United  States  and  Great  Britain,  form  nearly  a  geometrical  series.  This 
fact  has  led  to  a  number  of  suggestions,  ail  contemplating  the  possibility 
of  bringing  these  coins,  and  throuffh  them  the  monetary  systems  of  the 
three  countries,  into  complete  harmony,  without  entailing  any  serious  in- 
convenience apoa  the  peoples  concerned.  Such  a  reault  might  be  reached 
by  adopting  the  second  or  the  third  of  the  possible  modes  of  unification 
pointed  out  above ;  that  is  to  aay.  by  taking  the  franc,  the  pound  sterling, 
or  the  dollar,  at  the  actual  value  of  the  coin  chosen,  as  the  money  unit; 
or,  on  the  other  liand,  by  assuminft  a  value  liaving  metric  relations,  nn- 
like  any  one  of  these  coins,  but  capable,  by  slight  changes  in  their  several 
values,  of  being  brought  into  harmony  with  all  of  them. 

It  is  an  objection  to  the  adoption  of  the  franc,  the  sovereign,  or  the 
dollar,  at  the  precise  values  which  now  belong  to  these  coins  by  law,  that 
the  weightof  no  one  of  them  is  expressible  in  an  esact  number  of  grains 
or  of  grammes,  or  even  in  a  number  of  grains  or  of  grammes  embracing 
only  simple  fractions.  Notwithstanding  this  very  serious  objection,  the 
international  conference  at  Paris  did  not  hesitate  to  recommend,  with  a 
near  approach  to  unanimity,  that  the  French  gold  piece  of  five  francs,  of 
the  metric  weight  of  gr.  1.613903,  should  be  made  the  basis  of  an  inter- 
national system  of  money.  To  this  weight  it  was  proposed  to  reduce  the 
American  dollar,  from  its  present  metric  weightof  gr.  1,671813;  a  reduc- 
tion which  would  diminish  its  value  a  little  more  than  three  and  a  half 
per  cent.;  and  to  accord  with  this,  it  was  likewise  proposed  to  coin  the 
British  sovereign  of  the  metric  weight  of  gr.  8.064515,  with  a  fineness 
of  nine-tenths,  instead  of  gr.  7.98805,  as  at  present,  of  the  fineness  of 
eleven-twelfths,  (the  British  standard,)  which  is  equivalent  to  a  weight  of 
gr.  8,13508, of  the  fineness  of  nine-tenths;  by  which  change  its  value  would 
be  reduced  88-100  of  one  per  cent. 

The  argument  which  seems  to  have  decided  the  conference  in  favor  of 
this  proposition,  was  the  fact  that  the  French  system  of  coinage  is  now 
the  system  also  of  Belgium,  Switzerland  and  Italy  as  well,  by  virtue  of  a 
monetary  treaty  concluded  December  23, 1865,  which  is  to  remain  in  force 
until  Janaary  1,  1880.  and  longer,  if  not  sooner  repealed.  A  system  which 
had  already  secured  acceptance  with  half  Europe,  (escluding  Russia  and 
the  Scandinavian  States,}  and  which  is  represented  by  an  actual  coinage 
of  no  less  value  than  $1,400,000,000,  or  $1,500,000,000,  was  presumed  to 
be  too  strongly  rooted  to  be  superseded  even  by  a  better  one;  and  im- 
pressed with  this  conviction,  the  conference  believed  that  Great  Britain 
and  the  United  States  would  be  constrained  to  adopt  the  same  system,  and 
thus  determine  its  ultimate  adoption  by  all  nations. 

A  request  was  therefore  presented  to  the  government  of  France,  to  in- 
vite all  the  governments  which  were  represented  in  the  conference,  to 
signify,  on  or  before  the  15th  day  of  February,  1868,  their  willingness  to 
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adhere  to  the  basis  proposed,  or  the  contrar7.  Up  to  the  present  time  it 
is  not  known  that  any  notices  ot  adhesion  have  been  sent  in.* 

In  Qreat  Britain,  a  rojal  commission  reported  upon  the  proposition,  In 
July,  1868,  untavorftblj  i  and  the  efforts  which  have  been  repeatedly 
made  to  secure  a  more  favorable  result  in  the  American  Congress  have 
thus  far  (ailed.  There  is  no  prospect,  therefore,  that  the  plan  proposed 
by  the  conference  can  soon  command  acqaiescence  from  any  nations  be- 
yond those  which  have  already  committed  themselves  to  its  tpraporary  use. 

Its  adoption,  had  it  succeeded,  would  have  established  a  permanent  dis- 
cordance between  the  system  of  coinage  and  the  metric  system  of  weights 
and  measures;  and  on  that  account  its  failure  is  by  no  means  to  be  re- 
gretted. The  fact,  moreover,  seems  to  be,  that  the  entife  body  of  the 
coinage  of  gold  and  silver  which  has  been  issned  from  the  French  mints 
on  this  baEJs  is  below  the  legal  standardin  regard  both  to  iinenesa  and  to 
weight.f  [Director  U.  8.  Mint  Sep't.for  1867.  Baron.  Eugene  Nothonib 
in  Pruanian  Annata.)  So  that,  in  its  present  condition,  it  could  never  be 
received  as  part  of  an  international  coinage.  The  argument,  therefore, 
drawn  from  its  large  amount,  falls  to  the  ground. 

Neither  the  pound  sterling,  nor  the  dollar,  nor  any  other  existing  coin, 
except  the  piece  of  five-francs,  has  been  proposed  unconditionally  as  the 
basis  of  an  international  coinage.  The  delegates  from  Great  Britain  to 
the  ioternatioaal  conference  suggested  the  idea  of  a  ten-franc  piece  hav- 
ing the  value  of  eight  shillings  sterling,  to  serve  as  a  monetary  unit,  on 
the  ground  that  this  would  be  more  likely  to  secure  acceptance  in  England 
than  the  unit  of  half  that  value  proposed  by  the  conference  ;  but  this 
suggestion  received  no  support. 

All  the  remaining  propositions  as  yet  made  with  regard  to  the  monetary 
unit  recognize  the  necessity  ot  deviating,  at  least  to  some  degree,  frolti 
the  actual  weight  and  value  of  any  existing  coin ;  but  they  all  aim  at  the 
same  time  to  ovoid  so  large  a  deviation  as  to  render  the  entire  coinage 
of  the  world,  or  even  a  great  part  of  it,  unavailable  for  the  uses  of  money. 
The  most  noteworthy  ot  these  propositions  may  be  enumerated  as 
follows : 

i.  To  make  the  dollar  the  unit,  giving  it  the  weight  of  1.83  grammes 
of  standard  gold,  nine.tenths  Hne.J 

3.  To  make  the  dollar  the  unit,  giving  it  the  weight  of  1.2-3d8  grammes 
of  standard  gold,  nine.tenths  fine.§ 

*  This  remark  is  to  be  underetood  of  the  plan  of  the  Paris  conference 
i)tfull.  The  adoption  of  a  single  standard,  and  of  gold  only  as  the  stand- 
ard, constituted  an  essential  part  of  this  plan  ;  and  to  this  France  herself 
has  not  yet  acceded.  A  disposition  to  accept  the  five  franc  gold  unit 
has,  however,  been  manifested  by  Spain,  Sweden,  Austrio,  Roumania  and 
Greece  ;  as  well  as  by  the  nations  parties  to  the  monetary  treaty  of  De- 
cember 23,  1865,  to  whom,  of  course,  this  part  of  the  plan  is  acceptable. 

f  It  is  but  just  to  add  that  these  imputations  upon  the  character  cif  the 
gold  coina(j[e  of  France  are  said  to  have  been  more  recently  denied  by  the 
officers  in  charge  of  the  French  mint  in  Paris. 

J  Proposition  of  Mr.  George  F.  Dwn.ning,  Sup't  U.  S.  Assay  OiBce,  Sew 
York  City;  Letter  to  Mr.  DuSms,  U.  S.  Mint  at  Phila.,  Feb.  8,  1868. 

%  Plan  of  Mr.  E.  B.  EUiott,  Am.  Assuc'n  Adv.  Sci,,  August,  1868. 
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3.  To  t&ke  Ba  a  unit  tke  vnlae  of  one  gramme  of  etondaril  gold,  iiiae> 
tenthfl  fine,  to  be  called  ft  sol,  or  soldo.* 

4.  To  take  aa  a,  common  measure  of  vaJue,  one  decigramme  of  pure 
gold.! 

To  consider  tlieae  propositions  in  their  order; 

In  favor  of  the  first,  it  is  urged  that  it  would  only  require,  in  the 
British  gold  coina,acli»ngeof  44-10l)tli3Oloneper  cent.,aQdin  the  French 
gold  coins,  an  opposite  change  of  precisely  the  same  small  ftmount,  to 
reconcile  tiiem  with  the  Federt^  coinage  ;  but  tlie  Federal  coinage,  un  the 
other  hand,  would  require  to  be  reduced  3.1-lOth  per  cent.  It  is  unfor- 
tunate, alao,  that  the  chanire  required  by  this  plan,  in  French  gold,  is  in 
the  direction  of  increase  of  weight,  while  the  whole  luasa  of  the  French 
coin  existing  ia  below  standard  weight  already.  The  proposer  of  this 
plan  considers  it  a  recommendation  that  it  provides  a  coinage  in  which 
the  weights  are  expressed  by  round  numbers  of  grains ;  the  unit  weight, 
1.63-lOOthB  grammes,  l>eiiig  the  equivalent,  within  an  infinitesimal  frac- 
tion, of  25  grains.  This  relation  is,  however,  unimportant,  since  it  is  to 
be  desired  that  grain- weights  sliall  cease  to  be  used  as  soon  as  possible. 

The  second  proposition  is  that  which  has  been  adopted  in  the  foregoing 
Article.  Its  advantages  are,  first,  tlutt  it  furnishes  a  unit  bearing  a 
simple  relation  to  the  system  of  metric  weights,  but  which  ia  yet  so  nearly 
identical  with  the  dollar  of  the  United  States  (about  3-IOths  of  one  per 
cent,  less)  as  to  require  no  account  to  he  taken  of  the  difference. 

It  pr^ents,  secondly,  points  of  near  approach  to  the  monetary  systems 
of  the  nations  in  every  part  of  the  world,  whose  populations  are  most 
numerous,  and  whose  commerce  contributes  most  largely  to  the  inereaae, 
of  the  world's  wealth.  As  a  unit  of  account,  it  is  furthermore  likely  to 
jJroVB  more  generally  acceptable  than  the  much  larger  unit  presented 
in  the  pound  sterling,  or  the  much  smaller  one  represented  by  the  franc. 
And,  finally,  it  is  a  consequence  of  the  long- continued  and  extensive 
use  in  past  time  of  the  Spanish  dollar,  with  which  this  unit  ia  nearly 
identical,  and  of  the  fact  that  the  dollar  is  to-day  the  unit  actually  em- 
ployed in  the  commercial  dealings  of  nearly  (our  hundred  milUons  oi 
people,  (IHspatck  of  Secretary  Fish,  cit.  ^upr.,)  that  the  adoption  of  this 
coin  as  the  basis  of  the  interuationa,!  monetary  system  will  introduce  no 
novelty,  and  will  therefore  require  but  little  effort  to  make  the  system 
universally  intelligible. 

The  following  table  has  been  calculated  from  data  found  in  the  "  Cata- 
logue OIHoiel "  of  the  Exposition  of  Weights,  Measures  and  Moneys,  Paris, 
1867,  and  in  the  Report  of  the  Secretary  of  the  Tteaaury  of  the  United 
States  for  1867 ;  together  with  information  furnished  by  E.  B.  JEHUott, 
Esq.,  Statistician,  U.  S.  Treasury  Department, 

*  Mr.  MicM  Ohevalier.  in  the  JourtMl  des  EeonomUte*,  Nov.,  1868,  pro- 
poses a  gramme  of  gold  of  nine-tenths  fine  as  the  unit,  or  a  decimal  mul- 
tiple of  the  gramme.  Dr.  WiUiam  Farr,  delegate  from  Great  Britain  to 
the  Statistical  Congress  at  the  Hague,  in  1869,  in  a  report  made  to  that 
Congress,  approves  this  idea,  but  strongly  advocates  the  decagramme  of 
nine-tenths  fine  as  the  unit,  which  he  would  call  the  Victoria. 

f  Proposition  of  Seoretary  Fish,  in  Circular  Dispatch  to  U,  S,  Miniat^m 
abroad,  in  1870, 
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Relationa  of  the  Metric  Doll/tr  to   t!ie  priiwipal  Gold  Coins  of  Europe. 
America,  JTortft  AfHca  a,nd  Japan. 


Unitetl  Statwa 


Great  Britain 
Mnntjvereii 

Portogal. . . 
Anstris  .... 
Denmark  . . 
Sweden. . . . 

Mexico  .... 

Bolitia..  .. 

Pera    

Chili 

Egypt 


Double  Eagle. 

Eagle 

Halt  Eagle,.,. 
Dollar 

Half  Sovereigl 

Napoleon 

Piece  of  10  Fra 
Triple  Crown. 

Crown 

Doubloon 

Piece  of  4Eecudosi 

Byder    

Half  Ryder 

10  Thaler  . . 
Piece  ao  PeeoB... 


Piece  35  Piastre 


tVA 

SJiJL 

ftvC 

«A 
Aft 
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The  third  scheme  ix>ssesaes  in  many  respects  the  advantages  of  the  o 
just  considered,  and  is  also  reeommendpd  os  being  in  the  strictest  sen 
metrical,  since  it  preaenta  the  simpleat  possible  relation  to  the  meti 
system  of  weights.  Acooniing  to  this,  the  weight  of  a  mass  of  coin 
jjrammes  lias  numerically  the  same  expression  as  its  value  in  sold( 
The  following  schedule  shows  its  rolations  to  various  national  coins 
actual  use. 
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United  BfateB 
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100  00 
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60  00 
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MIM 

-031 

50  00 

50 

80  ■OO 
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-031 
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3-00 

Great  Briton 

Sovereign 

8131 

-IBi 

4-80 
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40R 

Napol«OD 

ex 

3-90 

FleceoflOPrancB 

3M 

3« 

1-95 
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28161 

-084 

85 

15'00 

Potlugal 
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3  Triple  Crowna 

100 -oci 

100  00 

100 

60-00 

SCrowHB 

100  000 

000 

100  00 

100 

60-W 

Holland 
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OK 

4-06 

3« 
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Ryder 

HalfBjder 
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3-00 

Bneela. 

3  PoloM  Imperial 
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19 

11-40 
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28 

Bolivia 

28  068 

-0-a* 
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IB-60 

Ecuador 

Piece  4  Bscudos 

U830 

12  50 

12^ 

7110 

Piece  10  Mill eis 

9  IS! 

^ 

Peru 

Piece  aOSoiea 

SSIJO 

-037 

SB  00 

32 

19-SO 

Piece  100  PiSBtree 

7306 

T« 

Tnnia 

leceaSPiaelreB 

500S 

500 

5 

Egypt 

Egyptian  Gnlneaa 

MWb 

4-  or 

ao-00 

25 

16,00 

Cobant.  wowl 

5  713 

+   085 

5  75 

55^ 

345 

The  proposition  of  the  American  Department  f  State,  which  makes 
the  decigramme  of  pure  gold  the  unit  ol  account  affords  the  following 
relations  which  are  here  introduced  for  the  purpose  of  comparison ; 
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T5 

-tV 

73-334 

-  i 

60-^ 

-i 
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69 

MnntBrereln 

ITOOOO 

100 

Half  Imperial 

Doublon  of  10  Kscudoa  since  1864 

-  i 

SpHia 

W483 

,5 

The  objections  which  may  be  made  to  the  unit  proposed  in  this  Code, 
are  objections  which  may  lie  urged  ajrainst  the  introduction  of  any  inter- 
national unit  of  money.  They  are  found  in  the  inconvenience  whicli  will 
be  temporarily  experienced  in  those  countries  in  which  the  change  in  the 
standard  of  value  may  disturb,  to  some  extent,  the  adjustment  of  prices 
to  comnioditieB,  and  may  require  special  legislation  to  secure  the  equitable 
fulfillment  at  contracts ;  and  also  in  the  trouble  and  expense  attendant  on 
tlie  callinj;  in  of  a  coinage  which  the  new  system  may  Iiave  rendered  un- 
serviceable. But  these  disad vantages  are  inseparable  from  the  nature  of 
the  reform  itself,  whatever  may  be  the  special  shape  in  which  it  comes  ; 
and  if  the  reform  is  to  be  accomplished,  they  must  be  encountered.  No 
other  plan  of  unification  hitherto  proposed  has  justified  the  promise  that 
its  introduction  could  be  effected  with  fewer  temporary  disadvantages 
than  must  attend  this. 

WTiai  gold  coins  shall  be  legal  tender. 
500.  -All  gold  coins,  of  th«  value  of  the  dollar,  or  of 
multiples  of  the  dollar  by  the  whole  immbeis,  two, 
five,  ten,  twenty,  or  fifty,  which  may  be  struck  by  any 
nation,  and  which,  in  respect  to  weight  and  fineness, 
shall  be  originally  within  the  limits  specified  in  arti- 
cle 503,  and  shall  not  have  become  diminished  by 
abrasion,  fraud  or  otherwise,  below  the  lowest  of 
these  limits,  shall  be  a  legal  tendt-r  at  their  nominal 
value  for  payments  of  any  amount  in  any  place  within 
the  jurisdiction'  of  any  of  the  nations. 

■  See  Title  VIll. 
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Silver  coinage. 

501.  Silver  coins  of  the  value  of  one  dollar,  or  any 
fraction  of  a  dollar,  may  be  issued  to  facilitate  the 
minor  transactions  of  business ;  and  such  coins  shall 
be  composed  of  an  alloy,  consisting  of  nine  parts  of 
pure  silver  to  one  part  of  base  metal,  and  shall  have  a 
weight  equal  to  fifteen  times  the  weight,  which,  under 
the  provisions  of  this  Code,  is  prescribed  for  gold  coins 
of  the  same  nominal  value,  respectively. 

The  present  ratio  of  gold  to  silver,  in  respect  to  value  at  the  mints  of 
the  United  States  is  14  88  to  1  as  between  the  gold  coinag  a  id  the  frac- 
tional silver  and  10  to  I  as  between  the  g  Id  coinage  and  tht  s  \.\  or  dollar. 
The  silver  djlar  being  worth  more  than  its  nominal  \ftlue  has  nearly 
disappearwd  frim  circulation  The  relative  value  of  thesp  metals  has 
largely  laned  dnrii  p:  the  laet  five  r  a  i  cflntunes  m  Europe.  Under 
Henry  111  in  England  it  stood  less  than  10  to  1  and  at  the  commence- 
ment of  the  coinage  of  gold  under  Edward  III  in  the-  f  urteeuth  cen- 
tury, it  was  about  13i  to  1.  (Mr.  E.  B.  Elliott,  in  Blake's  Report  on  the 
Precious  Metala.  Bepo-Hs  of  the  Am.  Gom're  to  Pans  Exposition.)  To 
this  point  it  returned,  after  numerous  oscillations,  at  the  commencement 
of  the  seventeenth  century :  after  which  time  it  continued  on  the  whole 
to  increase  until  1848,  when  it  was  15.83  to  1.  This  was  the  culminating 
point.  Since  the  opening  of  the  Californian  and  Australian  gold  fields, 
there  lias  been  a  slight  reaction ;  but  the  effect  in  this  respect  of  the  very 
large  increase  in  the  production  of  gold,  lias  been  much  less  than  might 
reasonably  have  been  anticipated.  Mr.  Elliott  pats  the  ratio  at  present  at 
15.38  to  1.  [Blake's  Report,  u^ve  cited.)  It  is  possibly  somewhat  less. 
The  French  mint  ratio,  in  the  case  of  the  silver  five-frani;  piece,  is  15.5 
to  1.  This  piece,  therefore,  has  nearly  disappeared.  The  French  mini 
ratio,  in  respect  to  the  two-franc,  one-franc,  and  fractional  silver  coins,  is 
14.38  to  1.  The  British  mint  ratio  is  14.38  to  1.  The  ratio,  15  to  1,  adopted 
in  this  Code,  is  convenient,  and  very  near  the  truth  ;  the  error  being  in 
favor  of  the  preservation  of  the  coin  from  the  melting  pot. 

What  silver  coins  shall  be  legal  tender,  and  to  what 
extent. 

502.  The  silver  coins  issued  under  the  last  article, 
when  the  same  shall,  in  respect  to  weight  and  fine- 
ness, be  within  the  limits  prescribed  in  article  503, 
shall  be  a  legal  tender  at  their  nominal  value, 
in  any  place  within  the  jurisdiction  of  any  of  the 
nations ;  in  the  case  of  the  silver  dollar,  for  pay- 
ments not  exceeding  ten  dollars ;  and  in  the  case  of 
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fractional  silver  coins,  for  payments  not  exceeding  five 
dollars. 

Limits  of  variation  from,  standard  weight  or  fineness 
within  which  coins  shall  be.  current. 

503.  In  the  preparation  of  the  coins  authorized  by 
t)iis  (.'ode,  there  shall  be  allowed  a  deviation  from 
the  t^taiKlard  weight  and  fineness,  prescribed  in  articles 
49S,  499  and  501,  of  the  amounts  following,  to  wit : 

1.  In  respect  to  weight : 

For  gold  coins,  one  one-hnndrodtli  part  of  the  squai-e 
root  of  the  weight  expressed  in  ter-grammes. 

For  silver  coins,  one  one-hundredth  part  of  the  square 
root  of  the  weight  expressed  in  pentagrammes. ' 

And  tlie  foregoing  rules  shall  be  applicable  to  coins 
weighed  in  bulk  as  well  as  to  single  pieces. 

2.  In  respect  to  lineness  : 

For  gold  coins  ;  one  part  in  one  thousand. 
For  silver  coins  ;  two  parts  in  one  thousand, 

Tlie  riilea  in  regard  to  tolerance  of  yariationB  liave  heretofore  been  ar- 
bitrar*  TliP  Bntiah  law  makes  the  Ifllerance  for  gold  eoina  two  one- 
tlioueaQdtlis  of  the  total  weiglit ;  and  for  silver  coins,  foar  one-thousandths 
of  the  total  weight  (33  Vict.,  c.  10,  g  20.)  The  amount  of  deviation 
from  the  standard  allowed  is.  therefore,  directly  proportioned  to  the 
weight  of  the  coin  There  would  be  reason  in  this,  if  the  tolerance 
were  near  the  turning  weight  of  the  balance;  but  as  it  is  immensely 
greater,  (saj  trom  one  hundred  to  ten  thousand  times  greater,)  the  toler- 
ance allowed  in  large  coins  should  be  in  much  iesa  proportion  to  the 
weight  tlian  that  permitted  iu  small  coins. 

Tlie  law  of  the  United  States,  {Act  of  Congress,  of  Jan.  18, 1837,)  for  a 
considerable  period  of  time,  allowed  the  same  absolute  amount  of  variation 
of  weight  (one-quarter  of  a  grain)  for  all  gold  coins ;  which  was  equiva- 
lent to  soinetliing  less  than  one  two-thousandth  part  for  the  double  eagle,* 
and  one  oue^hundredth  part  for  the  dollar.  At  the  present  time  the  al- 
lowance ia  one-half  a  grain  for  the  double  eagle,  eagle  and  half  eagle, 
and  one-quarter  of  a  grain  for  the  quarter  eagle  and  dollar.  (Act  of  Con- 
gress, of  Mar.  3,  1848.) 

The  proportion,  therefore,  varies  from  about  one  one-thousandth  (in  the 
double  eagle)  to  one  one-hundredth  (in  the  dollar.) 

For  siver  coins,  the  allowance  is  one  and  a  half  grains  on  the  dollarj 
and  llalf  dollar,  one  grain  ou  the  quarter  dollar,  and  half  a  grain  on  the 

»  The  double  eagle,  51S  gr.  The  eagle,  258  gr.  The  half  eagle,  139  gr. 
The  quarter  eagle,  64.5  gr.     The  dollar,  35.8. 

t  The  dollar.  412.5  gr.     The  half  dollar,  192  gr.     The  quarter  dollar, 
96  gr.     The  dime,  38.4  gr.     The  half  dime,  13.3. 
t 
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li'sser  oiiiiis,  varying  from  une  two  hundred  aud  aeveiity-littli  to  about  one- 
forlielh.  For  gold,  in  mikssss  of  one  thousand  pieces,  the  allowance  varies 
from  one-seven  tliousandtb  (lor  double  eagles)  to  one-twenty-seven-hun- 
dredth (for  tiie  quartet  eagles ;)  and  for  silver,  from  one-forty-three-hun- 
dredth  (for  the  dollar,)  to  one-si xteon-huudredth  (for  dimes,)  Act  of  Con- 
greni  of  Jan.  18,  1837. 

A<M;c)rding  to  the  law  of  probabilities  in  respect  to  the  numerical  results 
of  experiment  or  observation,  the  probable  error  shoulii  vary  as  the  square 
root  of  the  tfltal  number.  If,  therefore,  a  juat  allowance  can  be  empiri- 
cally determined  for  a  g^ven  coin,  the  allowance  for  any  number  may  be 
readily  deduced  from  the  law  of  the  square  roots.  The  same  law  will 
also  f^rly  represent  the  allowance  for  single  oi)ius  of  different  weights, 
after  the  proper  allowance  for  one  representing  the  unit  of  weight  shall 
have  been  ascertained. 

The  numerical  eciintarUs  introduced  into  this  AWicle  are  derived  from 
the  determinations  of  Mr.  E.  B.  EUioU.  Statistician  of  the  United  States 
Treasury. 

'  The  term  pentagramtue,  formed  upon  the  ]irinciples  of  the  metric 
nomenclature.  signilieB  fioe  grnmineit. 

It  seems  proper  M  present  the  ratio  of  the  tolerated  variations  of 
iveight  to  the  tttal  weight  of  the  several  coins,  as  they  result  from  the 
rule  laid  down  in  this  Article  ;  the  corresponding  ratios  t^tlerated  by 
the  statutes  of  Great  Britain  and  the  United  States  having  been  above 
given.  A  formula  may  be  constructed  for  computing  these  ratios, 
equally  for  gold  and  for  siU"er  at  the  same  time,  by  taking  advant- 
age of  the  convenient  circumstance,  that,  ioasmach  as  one  penta- 
gramme  is  equivalent  to  fifteen  tergrammes,  therefore,  a  gold  coin  weigh- 
ing any  given  nnmber  of  tergrammo*  will  have,  according  to  the  rela- 
tion defined  in  Article  501,  the  same  value  as  a  silver  coin  weighing  the 
same  number  of  pentagrammea. 

'i'lien  putting  W  for  the  weight  of  a  coin,  and  T  for  the  variation  of 
weijtht  tolei'ated :  \V(,  Wp  and  T^,  Tp,  for  the  weight  and  tolerance  in 
tergrammes  and  pentngraimnes  respectively  ;  we  slinll  have,  in  accord- 
ance with  the  rule  of  this  Article, — 

I— V  \f  aa,  f  the  variation  tolerateil  in  gold  coins,  referred  to  the 
tergranirae  as  a  unit ;  and, 

-1  ^.  i'W"  ^  T  .  the  correspondiug  variation  for  ailvcr  coins,  referied  to 
tlie  [lentigramrae  as  a  unit, 

'"■  W,       W;  "W  100  t'W 

That  is  to  say,  the  ratio  of  tolerance  to  weight,  for  coins  of  either  gold  or 
silvrr,  is  found  by  dividing  unity  by  one  hundred  times  the  square  root 
of  the  weight ;  the  quotient  being  tergrammes  in  the  first  instauee,  aud 
pentaginmraes  in  the  second.  If  we,  therefore,  put  W  =.  1,  tlif  tolerance 
is  one  one-hundredth  part  of  the  weight.     One  tergramme  of  gold,  or  one 
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ppnlagramme  of  silver,  has  (lie  value  «(  one-fiftli  of  a  dolluv  =  odp  franc 
lialernational)  ^  t-35tli  of  a  sovereign  (intecnational) -=  twenty  cents. 
The  variation  nf  valuo  tolerated  by  the  rule,  in  a  coin  of  tl  's  wcigl  t 
would  therefore  amount  to  one  one-liundreth  of  twenty  cnuts,  or  one  fifth 
of  one  cent  The  variations  of  weight  and  value  tolerated  m  co  a  n 
which  W  IS  grHiiter,  ot  less  than  unity,  are  given  for  the  cases  i  ost 
likely  to  occur  in  actual  coinage,  in  the  following  table ;  ii  wh  cl  the 
weights  are  to  he  read  as  i)eutagrftiumes  for  silver  coins,  and  ns  ler 
grammes  for  gold  coins. 

TTulffiW  ioleratfd  variation  qf  meig/il,,  anrf  liieiiited  rariaS/in  eT  vaiM  in  gold  aiKl  elivir 
<aine,  at  dcttmiiiud  ty  (He  ndt  c^  ArHclt  SOS  qy  lAis  Code  ;  compared  with  the  aimt 
m  fined  !^  the  statutes  qf  areal  Btitain  ami  (he  VMUd  States. 


Coin?. 

i 
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1 
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HaHDimc  =  t2V(sLlverl... 

n 

SB 

OOM 
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toooi 
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BO 
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00 

0-01 
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HalfDollar                     '    ... 

3 

50 

00158 
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000^ 
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IS 
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00.^ 
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00 
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0-01414 
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00 
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003 
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00 

i-mi 
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00 
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rdn. 
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5000  EaglsB  =  $50,000 

2. 

iO,000 

00 

600 

T-.-i« 

TOO 

»«:"•(-«.««"■ 

1,000,000 

00 

1000 

J..^^_. 

SCO 

The  tolerance  of  varintiini  in  value,  as  given  in  the  last  column  bnt 
one  in  the  above  table,  is  computed  according  to  the  British  rnle,although 
the  coins  named  are  not  issuod  by  the  British  mint.  The  mint  of  ihe 
United  States  coins  ail  that  are  named,  except  the  franc  or  double  dime. 
The  British  tolerance  for  small  silvi'r  coins  is  too  low,  and  for  large  gold 
coins  too  large.  The  British  statute  provides  no  different  rule  for  toler- 
ance of  single  coins,  and  for  coin  in  massea.  Hence  the  i-ariations  in  the 
last  four  examples  in  the  table  are  excessive.  It  will  be  seen,  however, 
that,  by  the  rule  given  in  tliia  Code,  the  results  are  entirely  c 
and  the  computed  tolerances  are  quite  reasonable,  whether  a 
sidered  singly  or  in  bulk. 
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The  eT,n.e,t  [iroviBions  of  Hip  United  States  Btati 

ite  for  lole 

mr 

,w  of  rar 

A\aa  in  the  weight  of  masBes  of  coin,  are  : 

For  (saa. 

In  1000  Double  Eaglee(=  516,™  graina).     3    flwl.-Rall 

-.  T^IU^ 
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InlOOOEaslee               (=858,000    '■       ),     B      '• 

l,^%m 

= 

-sAj 

In  1000  Half  EBgles      (=  m,00n    -'        ),      Ij^  - 

tijIW 

= 

3fiFJ 

lDlOOOQuarterEftele6{=    64,SflO    "        ),      1      " 

TTlV^TT 

= 

S  fl  U  'J 

lnlQOOUol]at»              (=    35,800    "        ,.       «  - 

^ih,^ 

= 

stVtt 

Formver. 

m  lOOO  Dollar.^                 (=  4ia..500  graiual,  4  awt-Rati, 

'.  Trlrff^- 
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Tsiir-, 

In  1000  Half  Dollata        (=  l!)S,0OO       •'    1,3     " 

-n.H-rff 

- 

JT^lTTr 

InlOOOQuarh^rDollar.  (=    90,000       ■'    1,!     " 

T^n 

= 

sirVn 

lulOOOlHmea                  l=    BS,400       "    ).  I      " 

tU,^ 

= 

1h, 

In  1000  Half  Dimes         (=    19,200       ■■    M      '■ 

Ti^ 

= 

■gb 

It  appears,  from  dispiittUes  received  bv  the  jrnvernment  of  tho  United 
States  during  th«  summer  of  1870,  that  1]in  noinn-ge  of  the  Empire  of 
Japan  has  recently  been  remodelled;  so  aa,  in  reapsiit  to  tUe  gold  coins 
at  least,  to  be  entirely  in  accordance  with  tlie  sclieme  of  international 
coinage  proposed  in  the  title  "  Money  "  of  tliis  Code.  Gold  is  made  the 
standard,  and  gold  coins  are  the  only  legal  tender,  except  for  small 
sums ;  and  except  also,  but  only  in  the  open  ports,  as  it  respects  a  coin 
of. silver  equivalent  to  the  silver  dollar;  which  in  tlie  present  state  of 
oriental  commerce  it  seems  t<i  be  necessary  to  retain.  The  standard  of 
fineness  for  the  gold  coins,  and  also  for  the  silver  o/te-ywi  (dollar)  is  nine- 
tentha.  But  the  standard  of  fineness  for  the  snt>wdiary  silver  is  only  eight- 
tenths.  The  yen  is  the  unit  of  account,  and  its  representative  gold  coin 
contains  one  gramme  and  a  half  of  pure  gold,  or  one  gramme  and  two- 
thirds  (live  terjframnies)  of  standard  gold ;  thus  corresponding  exactly 
to  the  international  dollar  of  this  Code. 

The  following  tables  exhibit  the  entire  system  of  the  Japanese  coinage 
as  at  present  established.* 

Ta/M€tflMwe^Matihe  goMcoina.    Slaar'ard  fimnet,  fl-10. 


Weleht  i- 
Orflnt. 
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Table  qf  the  satnMlari/  lU 


.    Standard, ItttSResi,  S-10. 
I  SUndard  WcigbC 


subsidiary  aqiper  coinf. 


■•  Each  kind  of  tlie  golJ  coins,  namely  ;  Twenty  (20)  yeu,  t^n  (10)  yen, 
five  (5)  yen,  two  (3)  yen  and  one  (1)  yen,  among  wliicji  ilin  liiBt,  namely 
tliB  oae  y«n,  is  the  legal  standard,  will  he  the  lejtal  tender  in  all  pay- 
ments to  any  amount. 

"Eacli  kind  of  the  silver  coins,  except  thn  silvHronfl-r«ii,  will  Im  aiihsid- 
iary  coins,  and  legal  tender  for  the  payment  ol  Burns  nut  ex.c«edin{;  fen 
(10)  yen  in  any  one  payment,  whether  the  payment  is  made  in  our,  of  these 
coins  or  in  several, 

'■  Each  of  the  subsidiary  copper  <K)in8.  namely, one|l)  sen,  one-half  (11 
sen,  and  one-tenth  { JL.)  of  one  aen,  will  be  legal  tender  in  payment  of 
sums  not  exceeding  one  (1)  yen  in  any  one  payment. 

"  For  tlie  sftk«  of  rendering  facility  to  foreigners  at  tliosp  imrts  open  to 
them,  and  in  accordance  with  the  requirement  of  the  traders. both  foreign 
and  Jaimneae,  the  government  will  coin  tlie  silver  one-yen   and  make  it 


reform,  instituted  with  such  derision  in  the  newly  awakened 
but  eniinentlv  progressive  empire  of  Japan,  wt^  ai-e  iudehled  to  Ihe 
courtesy  of  Mr,  J.  H.  Savili^,  chief  clerk  of  tlie  Treasury  Department 
of  the  United  Stat«8  at  Washington. 
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useful  only  f,)i-  foroiga  commerce.  This  silver  one-yea  will  be  llie  legal 
tender  in  payment  of  local  taxes  and  of  import  and  export  duties.  It  will 
alflobe  tlie  legal  tender  in  any  commercial  transaction  in  the  open  ports. 
This  silver  one-yen  will,  however,  not  be  the  legal  tender  in  any  other 
place  than  the  open  ports,  and  will  not  be  used  £or  the  payment  at  in- 
ternal revenue  of  any  kind,  nor  will  it  be  lawful  ourrencjintlie  interior; 
tliougli,  by  mutuiil  agreement,  any  persons  may  use  it  to  any  amount 
throiighont  Japan.  In  the  payment  of  the  import  and  esport  daties,  the 
comparative  rate  of  the  gold  yen  to  the  silver  on«-yon,  will  for  the  prt'seut. 
be  this;  One  hundred  (lOU)  silver  one  yen  to  bi>  eqaiyalent  to  one 
hundred  and  one  (101)  gold  yen." 

Standard  loeigMs. 

504.  Standard  weights  shall  be  prepared  for  testing 
the  ooin^  issned  by  the  several  mints,  including  weights 
exatrtly  representing  each  of  the  several  gold  and  silver 
coins,  made  by  thi<  Code  a  legal  tender  in  payment  of 
debts.  These  weights  shall  be  carefully  compared  and 
exactly  verified  by  an  international  commission,  com- 
posed of  experts  appointed  by  the  governments  of  the 
nations  parties  to  this  Code,  each  government  appointing 
at  least  one  and  not  moie  than  two  delegates ;  such  com- 
mission to  assemble  at  a  convenient  time  and  place  to 
be  agreed  upon  between  the  sevei-al  goverments.  The 
weights  so  verified  shall  be  deposited  in  the  several 
mints,  with  such  provision  for  their  safe-keeping  as  may 
secure  them  effectually  from  falsification,  and  also,  as 
far  as  may  be,  from  deterioration  by  exposure  or  use. 
There  shall  futhermore  be  made  copies  of  these  stand- 
ard weights  for  the  ordinary  uses  of  the  several  mints, 
which  (Copies  shall,  at  least  once  a  year,  be  carefully 
compared  with  the  standard  weights  and  duly  verified  ; 
and  these  standard  weights  shall  be  used  for  no  othrr 
purpose  whatever,  but  to  make  such  comparisons  and 
verifications. 

Scrutiny  of  the  coinage. 

505.  At  every  delivery  of  coins  made  by  tlte  coining 
officers  of  any  nation  to  the  public  treasury  of  the 
same,  there  shall  be  taken  indiscriminately,  by  the 
treasurer  or  other  officer  duly  authorized,  a  suffi- 
cient number  of  pieces  of  each  variety  of  coin  deliv- 
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ere(3,  to  be  ri.'sprved  for  assay  and  scrutiny  ;'  and  the 
coins  so  taken  shall  be  carefully  enclosed  and  sealed, 
with  a  label  stating  their  descriptions,  numbers  and 
value,  and  deposited  in  a  strong  box  or  safe  so  secured 
that  it  cannot  be  opened  except  hj  the  concurrence  of 
the  supeiintendent  of  the  mint  and  the  offlcer  repre- 
senting the  treasury.  At  a  suitable  time  after  the  close 
of  the  mint  operations  of  each  year,  the  coins  so  re- 
served shall  be  subjected  to  scrutiny  by  a  commission 
of  experts  to  be  appointed  by  the  government,"  who 
shall,  after  thorough  examination,  make  report  as  to 
the  conformity  of  those  pieces  to  the  standards  of 
fineness  and  weight.  Should  there  be  found  a  devi- 
ation from  ttie  standarls  greater  than  that  whicli 
is  allowed  by  the  provisions  of  this  Code,  all  offlcei^ 
implicated  in  the  error  sliall  be  thenceforward  dis- 
quaiitied  from  holding  their  respective  offices,  or 
sobjected  to  such  other  penalty  as  may  be  provided 
by  the  municipal  law  of  the  State  to  which  the  mint 
appertains ;  except  that,  if,  in  view  of  the  circum- 
stances, it  shall  appear  that  the  error  has  not  been 
caused  by  fraud,  neglect,  or  incapacity,  the  peiinlty 
shall  not  be  inflicted.' 

'  Act  ofGoagresa,  U.  S.,  January  18, 1837,  §§  37,  32. 
*  British  Coiitage  Act,  33  Vict.,  eh.  10,  %  13. 
'  Art  of  Oongrma,  U.  S.,  Js-uaarj  18, 1837. 

Coins  may  he  called  inhy proclamation. 

506.  A  nation  may  call  in  the  coins  of  anj'  date  or 
denomination  issued  hy  it ;  in  which  case,  after  public 
proclamation  sliail  have  been  made  of  sucJi  recall,  the 
coins  specified  in  the  proclamation  shall  cease  every- 
where to  be  a  legal  tender.  But  in  every  such  case, 
provision  shall  be  made  for  redeeming  tlie  coins  at 
their  actual  value,  and  for  furnishing  current  coin  in- 
stead thereof,  at  the  capitals  or  principal  tinancial  cen- 
tres of  the  several  countries  within  which  tliey  have 
been  in  circulation. 

Unciirrent  coins  may  be  ileHlroycil- 

507.  When  anj' gold  coin  o1  a  denominHtiun  iii:,de 


dbyGoogle 


296  DRAFT   OUTLITTRS   OF   AN 

(-iiiivTit  by  tlip  provisions  of  this  Code  shall  be  below 
tlie  standard  weight  by  an  amount  greater  than  the 
largest  deviation  allowed  by  the  same,  or  when  any 
coin  shall  have  been  called  in  by  proclamation,'  it 
shall  be  the  duty  of  every  person  to  whom  suoli 
coin  may  be  tendered  in  any  payment,  to  cut, 
break  or  deface  such  coin  ;  and  the  person  tender- 
ing it  shall  bear  the  loss.  If  any  coin  cut,  broken 
or  defaced,  in  pursuance  of  this  article,  shall  jirove 
not  to  be  below  tlie  current  weight,  or  not  to  liave 
beeJi  called  in  by  proclamation,  the  person  cutting, 
breaking  or  defacing  the  same  shall  receive  the  same 
in  payment  according  to  its  denomination.  Any  dis- 
jiute  arising  undei'  this  article  may  be  determined  by 
a  summaiy  proceeding,  to  be  prescribed  by  each  nation 
lor  itself.' 

1  Britiah  Ccriiuiffe  Act,  eW  VUt.,  ch.  10,  g  7. 

Coins  of  base  ■metal  not  to  form  a  part  of  the  inter- 
national cuTrency. 

508.  ^o  coin  or  token  of  copper,  bronze,  nickel,  or 
any  other  base  metal  or  mixture  of  metals,  which  may 
be  issued  \>y  the  government  of  any  nation  to  subserve 
tlie  purposes  of  money,  shall  be  a  legal  tender  for  pay- 
ment of  any  amount,  in  any  place  within  the  jurisdic- 
tion of  :niy  nation  except  that  b}'  which  it  was  issued. 
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TITLE      XXI. 

"WEIGHTS  AND  MEASURES, 

The  systems  of  weights  and  meaauces  in  actual  use  amtmg  difierent 
peoples,  stand  to  each  otlier  in  no  simple  numerical  relations,  and  the 
tranBformatiOQ  of  Talues  from  one  of  these  systems  to  another  is  ordi 
narilj  an  irksome  and  time-consuming  operation  Nu  common  system 
could  therefore  be  suLstituted  for  all  these,  wliicli  would  not  stand  to 
them  or  t<i  moat  of  them  in  tlie  •mme  relation  of  ineiact  commenBora 
bility  in  which  they  Bland  (o  each  other  But  there  is  hardly  a  transac 
tion  of  practical  life  into  which  considerations  of  weight  or  measure,  or 
both,  do  not  enter;  and  such  is  the  (Xinstltutiou  of  the  human  mind  that 
clear  conceptions  of  quantities  of  any  kind  are  unattainable,  except  bj 
reference  to  unit  values,  which  education  or  long  use  has  made  familiar 
It  matters  not  liow  thotouglily  we  may  have  been  instructed  in  the  de 
nominations  of  weight  and  measure  employed  by  other  peoples,  or  how 
earnestly  we  may  have  endeavored,  by  the  study  of  their  visible  types  placed 
immediately  before  our  eyes,  to  acquire  the  power  of  directly  conceiving 
positive  values,  when  expressed  in  these  ;  experience  teaches  us  that  our 
notions  thus  acquired  continue  long  to  be  vague  and  inexact ;  and  that,  in 
order  to  render  tliem  definite,  intelligible  and  satisfactory,  we  involun- 
tarily seek  to  transform  them,  by  reductions  founded  upon  relations 
which,  if  not  true,  are  at  least  approximate,  into  values  which  long  liabit 
has  taught  us  to  associate  directly  with  determinate  quantities  of  the  ob- 
jects valued.  The  substitution,  therefore,  any  where,  of  a  new  system  of 
weights  and  measures  for  the  system  actually  in  use,  founded  as  the  new 
system  must  be,  if  it  is  to  become  a  common  and  international  system, 
upon  a  basis  wliich  will  generally  bear  no  simple  numerical  relation  to  the 
basis  of  the  existing  system,  will  impose  upon  an  entire  generation  such 
a  burden  of  inconvenience,  daily  and  hourly  felt,  as  to  require  for  its 
justification  very  clear  demonstration  that  the  advantages  to  be  secured 
by  the  substitution  are  much  more  than  an  offset  to  this  very  serious  in- 
convenience. And  as  there  are  many  minds  in  which  considerations  of 
great  public  benefit,  or  even  of  great  individual  benefit  which  is  only 
prospective,  will  after  all  weigh  little  in  comparison  with  a  much  less 
aniount  of  present  and  personal  inconvenience,  it  is  inevitable  that  every 
proposition  for  the  unification  of  the  systems  of  weights  and  measures  in 
use  in  the  world,  no  matter  what  may  be  the  basis  proposed  tor  the  new 
system,  or  what  may  be  its  theoretic  simplicity,  will  meet  with  deter- 
mined opposition  in  many  quarters. 

But  the  inconvenience  here  referred  to,  which  consists  in  interference 
with  men's  established  liabits  of  thought,  ia  not  the  only  one  which  ne- 
cessarily results  from  the  abrogation  of  a  system  of  weights  and  n 
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afWr  it  has  been  long  in  use,  and  the  substitution  in  its  place  of  a  new 
system,  even  though  it  be  a  greatly  better  one.  That  inconvenience  can 
be  but  temi>orary,  and  can  affect,  at  farthest,  but  a  single  generation.  To 
abolish  suddenly  the  metric  system  of  weights  and  measureB  in  France,  at 
the  present  day,  would  be  to  compel  the  French  people  to  pass  a  second 
time  through  the  same  paiufu!  struggle  with  established  associations  as 
that  which  attended  its  original  introduction. 

But  apart  from  this,  every  system  of  weights  and  measures  long  in  use 
becomes  inevitably  entangled  in,  or  incorporated  with,  the  operations  of 
industry  or  tlie  material  interests  of  men,  to  the  extent  that  it  constitutes 
at  iengtli  an  element  in  the  actual  value  of  many  descriptions  of  prop- 
erty. The  disadvantage  which  must  arise  from  this  source,  in  case  of  the 
abolition  of  the  system,  is  one  of  a  more  permanent,  and  apart  from  its 
permanence,  of  a  more  serious  nature  than  any  which  can  spring  from 
the  mere  violence  done  to  mental  associations. 

The  artificial  divisions  of  landed  property  are  among  the  things  least 
liable  to  change  among  men  ;  and  the  boundary  lines  which  mark  these 
divisions  are  naturally  expressed,  whenever  that  is  possible,  in  integral 
numbers  of  the  unit  of  measure  employed.  The  introduction  of  a  new 
unit  having  no  simple  relation  to  the  first,  will  make  all  these  values 
fractional.  And  the  importance  of  this  consideration  increases  in  pro- 
portion as  the  dimensions  of  the  divisions  are  less,  and  the  absolute  value 
of  the  surface  measured  is  greater.  These  are  the  conditions  which  exist 
la  regard  to  the  real  estate  of  cities,  where  they  are  true  as  well  of  build- 
ings as  of  the  ground  on  which  the  buildings  are  erected. 

Again,  the  dimensions  of  railways,  and  of  the  locomotives  and  other 
rolling  stock  used  in  operating  them,  liave  l>een  determined  in  conformity 
with  the  existing  systems  of  measurement;  and  all  these  too  become 
fractional  numbers  when  the  system  is  changed.  The  same  thing  must 
occur  in  every  department  ot  mechanical  manufacture,  where  both  the 
objects  produced,  and  the  machinery  by  which  they  are  produced,  will 
cease,  with  a  change  of  system,  to  possess  dimensions  capable  ol  being 
integrally  expressed.  When  we  consider  into  liow  many  details  of  man- 
ufacturing att  the  eiLactest  measurements  enter  as  elements  of  vital  im- 
portance, and  reflect  at  the  same  time  what  vast  sums  have  been  invested 
in  the  various  forms  of  mechanical  production,  and  made  dependent  for 
their  returns  of  profit  upon  the  stability  of  existing  systems  of  measure- 
ment, we  shall  perceive  that  the  sudden  introduction  of  others,  and  their 
immediate  extension  to  every  department  of  indnstry  as  well  as  com- 
merce, would  seriously  and  injuriously  affect  some  of  the  most  important 
springs  of  public  and  of  private  wealth. 

If.  however,  iu  view  of  all  the  possible  consequences  which  may  and 
must  result  from  the  substitution  of  a  system  of  weights  and  measures 
uniform  for  all  nations,  in  place  of  the  numerous,  diverse,  and  greatly 
incongruons  systems  at  present  in  use,  it  shall  appear  that  tliere  are  per- 
manent and  lasting  advantages  to  be  secured  to  mankind  by  the  change, 
sufiicient  to  outweigh  the  temporary  inconvenience  and  possible  confusion 
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which,  it  may  cbubp,  tliere  can  be  no  doubt  that  means  ought  to  be 
taken  to  insure  the  introduction  ol  audi  a  Bjstem  at  as  early  a  day  as 
may  be  practicable  with  a  due  consideration  for  the  tenacity  with  which 
men  cling  to  eetabliBlied  usages,  and  a  due  regard  to  the  material  inter- 
ests which  are  likely  to  be  affected  by  it. 

Bat,  supposing  the  first  question  to  he  thus  disposed  iif,  and  the  desira^ 
bleness  of  a  common  system  of  weights  and  measures  for  use  among  all 
nations  to  be  universally  admitted,  there  remains  behind  a  second  ques- 
tion of  liajdly  less  difficulty,  which  is  to  determine,  amoag  the  various 
systems  which  may  be  suggested,  that  which  combines  in  itself  the  largest 
number  of  practical  advantages,  and  which  is  therefore  intrinsically  the 
best.  And  here  it  may  he  remarked,  that  many  existing  systems  are  so 
exceedingly  bad,  so  arbitrary  in  the  assumptions  of  the  unite  upon  which 
they  rest,  so  variable  in  the  absolute  values  of  these  units  in  different 
provinces  or  districts  of  the  same  countries,  and  often  in  their  dettdls  so 
inconsistent  with  themselves,  as  to  call  for  reform  in  the  interest  simply 
of  the  peoples  who  use  them,  and  without  regard  to  the  relations  of  these 
peoples  with  contemporary  nations.  Since,  therefore,  no  system  of  weights 
and  measures  which  may  be  proposed  for  international  use  can  have  any 
chance  of  acceptance,  unless  it  shall  be  in  itself  very  manifestly  a  good 
Bystom,  it  follows  tliat  many  of  the  argument--  which  may  be  urged  in 
favor  of  the  adoption  of  an  international  system,  will  be  arguments  of 
weight  in  favor  at  the  system  itself,  independently  of  its  international 
character. 

The  disadvantages  which  result  from  the  great  number  and  diversity 
of  es:i3ting  weights  and  moasiiies,  are  too  obvious  to  require  extended 
illustration.  Tliey  are  felt  by  all  men  engaged  in  effecting  the  world's 
exchanges,  in  the  oppressive  burden  of  arithmetical  computations  with 
which  they  incumber  all  their  operations.  They  are  felt  by  statesmen 
and  statisticians  in  the  difficulties  with  which  they  surround  all  inquiries 
relating  to  tlie  resources  and  the  wealth  of  nations.  They  are  felt  by  en- 
gineers, mechanical  artiaans  and  manufacturers,  in  the  greatly  increased 
labor  to  which  they  subject  such  persons,  whenever  they  seek  to  inform 
themselyes  of  the  improvements  in  tlie  sciences  of  conatructiou,  or  in  the 
practical  arts  of  life,  taking  place  in  other  lands,  in  order  that  they  may 
profit  by  them.  They  are  felt  by  travelers  and  tourists,  in  the  obstacles 
which  they  interpose  to  their  proper  understanding  of  what  they  see  and 
hear  in  regard  to  the  countries  which  they  visit, and  the  liability  to  which 
they  expose  them,  of  taking  up  erroneous  impressions,  which,  through  the 
publication  of  their  observations,  are  often  conveyed  to  others.  And  as  it 
respects  all  liistorical  or  archteological  reaearcli,  not  only  the  diversity  of 
weights  and  measnres  existing  at  present,  hut  the  instability  of  those 
standards  in  the  past,  and  the  extreme  uncertainty  which  accompanies 
any  attempt  to  fix  their  absoluin  value  at  any  given  period  of  remote  an- 
tiquity, throws  around  many  questions  of  the  deepest  interest,  an  ob- 
scurity which  no  patience  of  investigation  will  ever  be  able  to  remove. 
The  desirableness  of  a  uniform  system  of  weights 
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used  in  common  by  all  mankind,  ia,  however,  too  obvious  to  admit  of  any 
difference  of  opinion.  If  between  any  two  individual  men,  in  order  to 
the  interchange  of  material  objects,  or  even  in  order  to  the  intercliange 
of  intellip;ent  thought,  it  ie  necessary  that  there  aUoald  exist  some  stand- 
ard or  Btandards  of  value  recognized  by  both,  the  same  is  true, in  a  much 
hiijher  degree,  of  large  commnnitips  of  man ;  and  by  an  extension  of  the 
reasoning,  the  same  is  j  ust  as  true  of  all  mankind.  It  is  proper  to  ob- 
serve, however,  that  the  same  is  not  just  as  true  of  all  mankind,  except 
on  the  supposition  that  relations  of  frequent  commercial,  social  or  intel- 
lectual intprcoursp  are  entabliahed  between  all  the  branches  of  the  great 
human  fsmilr  and  therefore  that  it  has  not  liad  always  in  the  past  the 
same  importance  which  it  has  in  the  present ;  nor  has  it  at  this  time 
llie  tam"  magnitude  of  importanie  which  it  is  destined  to  have  in  the 

Writers  whr  haie  endeavorsd  to  trace  the  origin  of  the  weights  and 
measures  which  we  find  prei  ailing  among  ourselves  at  the  present  time, 
inform  us  that  in  a  primitue  state  of  society,  men  found  in  the  dimen- 
sions of  their  own  bodies  or  of  its  members,  the  prototypes  of  their 
original  linear  measures  Two  reasons  conspire  to  make  such  a  deriva- 
tion natural  In  the  first  place  the  first  uses  which  tlie  nnciviJiaed  hnman 
being  will  ha(e  for  measures  will  be  for  the  constnictioii  of  his  habita- 
tion ot  his  garmints  ot  the  rude  implements  which  he  employs  to  facili- 
tate hia  laboi  or  of  the  weapons  with  which  he  pursues  his  game.  These 
must  of  course  bear  some  convenient  proportion  of  dimensions  to  the 
person  who  intends  them  for  his  own  use  But,  in  the  second  place,  the 
idea  of  an  artifidal  and  matenal  scale  or  rule  for  the  measurement  of 
objects,  is  one  which  involves  processes  ot  reflection  and  abstraction 
which  primitive  man  has  not  yet  learned  to  use  •  while  his  own  person, 
with  its  several  members,  is  e\er  present,  not  merely  as  a  measure,  but 
as  the  very  thing  which  is  to  be  acroramodated  and  fitted  by  means  of 
the  earliest  constructions  for  whioli  jneasureraents  are  made.  As  in  the 
course  of  time  more  numerous  comparisons  become  necessary,  the  same 
standards  of  measurement  are  naturally  applied  in  making  them. 

In  the  measurement  of  distances,  another  idea  suggests  itself,  equally 
growing:  ""t  of  the  condition  and  habits  of  primitive  man.  Before  man 
had  learned  to  subjugate  animals  to  his  service,  hia  only  means  of  loco- 
motion were  such  as  he  possessed  in  common  with  these ;  and  in  estimat- 
ing the  moderate  distances  from  his  dwelling  to  which  his  daily  walks 
might  extend,  nothing  could  more  naturally  enggeat  itself  than  to  count 
his  pt«ps.  From  this  arose  the  fundamental  unit  of  itinerary  measure, 
which  is  still  more  or  less  employed  for  rude  determinations ;  i.  e.,  the 

In  the  state  of  society  here  supposed,  each  man  will  be  his  own  stand- 
ard. And  though  the  persons  of  diSerent  individuals  differ  sensibly  in 
dimensions,  yet  in  the  transactions  which  may  occur  between  the  mem- 
bers of  a  community  so  rude,  these  difl'erences  will  be  unimportant ; 
more  especiallj'  wljen  It  is  considered  that  no  series  of  si 
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meiilH,  made  by  the  same  indiyidual,  by  meana  of  a  stajidard  so  imperfect, 
are  likfily  to  be  more  than  mere  approsimations  to  equality.  As  civiliza- 
tion advances,  and  society  becomes  more  perfectly  organized,  and  ex- 
clianges  multiply,  and  men,  looking  beyond  the  mere  supply  of  their 
daily  wants,  aim  at  the  accumulation  of  wealth,  the  necessity  will  be  felt 
of  greater  uniformity  and  more  exactness  in  measurements,  and  an  arti- 
ficial and  constant  standard  will,  by  common  consent,  be  adopted  to  super- 
sede the  natarai  and  variable  one  ;  but  this  will  still  hear  the  same  name 
(the  foot  for  instance)  ae  the  BtBndaI^l  superseded,  and  will  be  designed  to 
represent  its  average  value.*  Such  conventions  will  at  first  extend  only 
to  limited  districts,  and  different  districts  will  liave  different  artificial 
standards,  agreeing  in  name  and  according  approximately,  but  only  ap- 
proximately, in  value.  It  is  thns  that  there  early  originated  in  different 
countries  of  Europe,  and  in  different  provinces  of  those  countries,  more 
than  one  hundred  different  units  of  measure,  all  bearing  the  name  pous, 
pes,  pied,  pie,  pe,  fusa,  fod,  fot,  fmite,  or  foot,  and  all  equally  signifying  the 
derivation  of  the  measure  from  the  average  length  of  the  human  foot ;  a 
value,  however,  which  in  many  instances  it  exceeds,  (as  in  England  and 
the  United  States,)  and  in  some,  (as  in  Portugal  and  many  of  the  Italian 
States.)  largely.  The  greater  number  of  these  discordant  measures  have 
disappeared,  chiefly  in  consequence  of  the  extension  of  the  metric  sys- 
tem, which  now  prevails  in  France,  Belgium,  Holland,  Italy,  Spain,  Por- 
tugal and  Greece.  Nevertheless,  at  the  Exposition  of  Weights  and  Meas- 
ures in  Paris,  made  in  connection  with  the  Universal  Industrial  Exposition 
of  1807,  there  were  exhibited  thirteenf  units  of  measure  as  being  tlien 
in  actual  use  under  the  name  of  foot,  (or  its  equivalent  in  other  lan- 
guages,) among  which  were  found  eight  different  absolute  lengths. 

The  history  of  the  origin  of  existing  weights  and  measures  is  interest- 
ing, inasmuch  as  it  is  a  part  of  the  history  of  the  human  race.  But  in 
its  bearing  upon  the  question,  what  ought  to  be  the  standards  adopted  by 
men  in  a  liigh  state  of  civilization,  it  is  of  no  importance  whatever.  Yet 
the  foot-measure  has  been  strongly  advocated  in  our  own  time,  on  the 
score  that  it  is  a  natural  measure,  suggested  by  a  sort  of  instinct,  which 

*  Instead  of  being  taken  at  an  average  value,  this  unit  of  linear  meas- 
ure may  have  been  derived  from  tlie  person  of  some  conspicuous  individual. 
Thus  the  Olympic  foot-measure  of  the  Greeks  is  said  to  have  been  taken 
from  the  foot  of  Hercules ;  and  the  French  pied  du  roi  should  seem  from 
its  name  to  have  had  a  similar  ori)i7.n.  We  find  it  also  stated  that  the 
English  yard  was  derived  from  the  length  of  the  arm  of  Henry  I,  in 
tlOl ;  the  length  of  this  measure,  previously  to  the  Norman  conquest, 
having  been  somewliat  greater  than  that  of  the  modern  metre. 

I  The  measures  here  referred  to  were  from  Prussia,  Bavaria,  Wnrtem- 
berg.  Baden.  Hesse.  Switzerland,  Atistria,  Denmark,  Sweden,  Norway, 
Bussia,  Great  Britain  and  the  United  States.  The  foot-measures  of 
Great  Britain,  Russia  and  the  United  States  are  identical ;  also  those  of 
Switzerland  and  Baden.  Those  of  Prussia,  Denmark  and  Norway  are 
very  nearly  so.  The  rest  are  more  or  less  ditferent  from  either  of  these  ; 
but  the  foot-measures  of  Baden,  Hesse  and  Switzerland  have  metric 
values. 
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its  almost  universal  prRvalence  sliows  to  have  been  universal.  In  the  gift 
of  reason,  however,  man  ba^  been  fumlBlied  with  a  guide  Biiperior  to  in- 
stinct ;  and  tliere  is  no  more  propriety  in  reqniring  that  human  society, 
in  the  maturity  of  its  intellectual  development,  should  be  controlled  by 
the  instincts  of  ite  infancy,  than  that  the  fantasies  of  childhood  should 
^ve  law  to  the  adult  individual. 

There  is  no  system  of  weights  and  measures  anywhere  existing,  unless 
it  be  the  metric  sy stem,  which  is  not  so  faulty  08  to  demand  reconstruc- 
tion in  many  important  particulars,  without  regard  Ui  the  question  of  in- 
ternational uniformity,  and  solely  in  the  interest  of  the  people  themselves 
by  whom  it  is  used.  Take,  for  inst-ance,  the  system  which  prevails  in 
Oieat  Britain  and  the  United  States.  For  moderate  magnitudes,  the  foot 
is  no  doubt  a  convenient  measure  of  length.  It  would  probably  be  quite 
as  convenient,  and  would  still  more  nearly  approach  the  average  length 
of  the  member  from  which  it  purports  to  have  been  taken,  if  it  were  re- 
duced by  a  sixth  part.  A  foot  twelve  inches  in  length  may  have  been 
the  average  foot  of  some  giant  race  of  aboriginal  anthropophagi,  but  it  is 
not  the  average  foot  of  the  civilized  man  of  modem  times.* 

Tills  foot  is  much  more  truly  represented  by  the  fourth  part  of  a 
metre  than  by  the  third  part  of  a  British  or  American  yard.  But  either 
this  true  foot,  which  we  do  not  use,  or  the  artificial  and  imaginary  foot, 
which  we  do,  is,  as  just  observed,  a  sufficiently  convenient  unit  for  mod- 
erate measurements,  though  it  is  by  no  means  the  most  bo. 

It  is  unfortuately,  but  very  decidedly,  too  small  to  be  capable  of  being 
made  most  largely  useful ;  yet,  since  the  artificial  foot  has  an  estab- 
lished existence,  and  has  become  an  integral  part  of  every  ordinary  con- 
ception of  material  magnitude  among  the  peoples  who  use  it,  its  infe- 
riority of  possible  usefulness  would  not  be  a  sufficient  argument 
for  setting  it  aside,  if  its  use  were  already  universal,  or  there  were  any 
reasonable  probability  tliat  it  could  ever  be  made  so.  But  such  is  neither 
the  fact  nor  tlie  probability. 

The  unit  of  length,  which  we  find  mentioned  in  the  earliest  written 
records  extant,  vii :  the  historic  books  of  the  Old  Testament,  and  which 
was  in  use  in  antediluvian  times,  as  well  as  later,  among  the  Hebrews 
and  the  Egyptians,  was  the  cubit — a  measure  greater  than  the  foot,  and 
equal  in  some  instances  to  about  half  a  modem  British  yard,  and  in 
others  to  more  than  half  a  metre.|     The  yard,  which  is  three  times  the 

*  In  the  volume  of  "  Itfmstigations  in  the  MiUtaTy  and  Anthropologicai 
Statistics  of  Afaeriean  Soldiers,  by  Dr.  B.  A.  Gowld."  publishecl  among 
the  Memoirs  of  the  United  States  Sanitary  Commission,  are  given  some 
interesting  results  upon  the  measurement  of  the  length  of  the  adult  hu- 
man foot.  Nearly  sixteen  thousand  individuals,  of  very  various  races 
and  nationalities,  were  subjected  to  measurement,  of  whom  about  eleven 
thousand  were  white  men.  Dr.  Ooutd  says,  "  The  mean  length  was  found 
for  no  nationality  to  exceed  10'34  inches,  and  for  none  to  fall  below  U'HO 
inches — the  value  for  the  total  being  10058  inches." 

+  Among  the  collected  works  of  Professor  John  OrenDfn,  of  Oxford, 
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length  of  the  foot,  is  also  id  use  among  ourselveB  as  a  atandajd  unit  for 
the  measurement  ol  all  textile  fabrics,  and  all  yams,  threads,  twines  and 
other  articles  formed  by  spinning.  The  lengths  of  lioth  these  units,  the 
cubit  and  the  yard,  are  derived,  tilte  that  of  the  foot,  from  the  human 
body  ;  the  cubit  being  the  length  of  the  forearm,  taken  externally  from 
the  elhow  to  the  end  of  the  extended  middle  finger ;  and  the  yard,  the 
length  of  the  entire  outstretched  arm  and  open  hand,  measured,  however, 
not  from  the  shoalder,  hut  from  the  middle  of  the  face,  or  (where  this 
mode  of  measurement  is  still  actually  practised,  as  it  sometimes  is)  from 
the  tip  of  the  nose— a  feature  which  furnishes  a  very  dofluhe  point  of 
reference.  We  find  in  this  last  mentioned  fact  a  very  obvious  explana- 
tion of  the  usage  which  has  practically  restricted  the  use  of  the  yard  to 
the  measurement  of  articles  of  a  light  and  portable,  and  usually  flexible 
nature,  and  whiuh  has  prevented  its  application  to  immovable  and  solid 
objects. f  Tlie  savage  could  stretch  along  his  arm  the  thong  designed  to 
string  his  bow,  and  bring  the  extremity  to  his  lips,  and  he  could  measure 
off  with  his  feet  the  space  designed  for  the  floor  of  his  wigwam,  and 
apply  his  forearm  to  its  walla  ;  but  he  could  not  so  conveniently  measure 
the  thong  upon  his  foot  or  his  forearm,  nor  would  he  willingly  apply  his 
lace  to  the  surface  of  a  soHd,  or  to  that  of  the  earth.  For  this  reason, 
the  yard  measure,  which,  for  the  purposes  to  whicli  it  is  actually  ap- 

editcd  by  Thomas  Birch,  M.  A.,  and  published  in  London  in  1737,  is  con- 
tained a  "  Dissertation  on  Cubits,"  by  Sir  Isaac  Newton,,  originally  written 
in  Latin,  in  wliich  are  given  the  results  of  his  ini  estigations  as  to  the 
length  of  ancient  cubits  as  follows 

BntlBllfeet    Innhoa 

Cabit  ofMempHs  irtom  e\'8rioro(GcealP)Taimdi  l-ja* 

"                 "         (from  Kirti,  e  Chamber  m  1                     1 T19 

(from  Gallery  )                      1  17 

Cubit  of  Babylon  very  naarlj    3  000 

Rojgl  Cubit  of  Persia  1  lASa 

Sacred  Cnbit  of  Moees  n  >t  greater  than  2  irfiS 

not  less  than  2  OflOS 

"                              probable  value  ST3bW 

Cnbit  or  the  Bomsna  1  450S 

Cnbit  of  the  Oreeke  probably    1  Sloe 

Present  Cubit  gf  Egypt,  (A  D  1737)  1  8M0 

The  Dissertation  from  which  these  nunii>erq  are  taken  has  been  re- 
printed by  Captain  C  Piaz  i  Sm^iA  in  the  second  volume  of  his  "  Life, 
and  Work  at  the  Great  Piramid        Edmburgh   1867 

f  Mr.  Adams,  in  his  report  quoted  farther  on  says  that  the  yard  is  a 
measure  of  Saxon  ongin  derived  Irom  the  circumference  or  girth  of  the 
body.  (Saxon, ff^iton  to  inclose  or  surround)  So  den\ed  it  belongs  to 
a  period  in  the  history  of  civilization  later  than  that  In  which  men  used 
the  person  itself,  or  a  portion  of  it,  directly,  as  a  measuring  instrument. 
But,  however  derived,  the  must  convenient  mode  of  ftuding  the  leugth 
of  the  yard,  in  the  absence  of  an  artificial  measure,  and,  therefore,  for 
udng  it  in  the  measurement  of  light  and  lleKible  articles,  would  soon  be 
found  to  be  by  reference  to  the  arm. 
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plied,  we  find  so  much  auperioc  in  convenience  to  tlie  foot,  and  whicli 
seems  to  have  been  thus  restricted  only  by  tfie  accidents  of  its  origin,  or 
the  early  mode  of  its  use,  failed  to  become  the  ordinary  measuring  unit, 
to  the  great  disadvantage  of  all  subsequent  time.  Tlie  yard  is  superior 
to  the  foot  for  tlie  purposes  of  practical  menanration,  in  the  respect 
that  while  it  is  small  enough  to  be  conceived  in  its  whole  magni- 
tude by  tlie  hnmblest  capacity,  and  sliort  enough  to  be  conveniently  car- 
ried in  the  form  of  a  rule  in  the  hand,  it  permits  considerable  dimensions 
to  be  expressed  in  numbera  which  the  mind  still  easily  grasps,  while  the 
same  dimensions,  expressed  in  feet,  transcend  the  numerical  limits  within 
which  clear  conceptions  are  possible.  As  evidence  of  the  truth  of  this 
assertion,  we  have  only  to  appeal  to  esperienee.  Let  any  one  endeavor  to 
conceive  lo  himself  any  considerable  number  of  feet  of  silk  stuffs,  or  of 
carpeting — aa,  for  instance,  Bighty-aeven — and  he  will  scarcely  be  able  to 
form  a  definite  idea  of  this  quantity  until  attor  reducing  it  to  the  simpler 
form  of  twenty-nine  yaids.  An  equal  adiantage  would  be  found  in  the 
application  of  the  same  unit  to  the  dimensions  of  building-s,  of  city  lots, 
and  all  other  objects  requiring  many  repetitnns  of  the  unit,  were  it  not 
that  long  habit  has  in  such  cases  reduced  considerably  the  mental  effort 
which  the  use  of  the  smaller  unit  exacti 

As  it  respects  dimensions  less  than  the  yard,  they  are  now  in  fact  easily 
providcid  for  by  means  ol  binary  subdivisions  of  this  unit;  and  they 
might  be  provided  for  quite  as  satisfactorily  by  means  of  a  decimal  sub- 
division. But  as  the  yard  is  in  practice  restricted  to  a  narrow  range  of 
application,  small  measurements  are  commonly  made  at  present  in  duo- 
decimal divisions  of  the  foot,  and  binary  subdivisions  of  the  inch.  It  is 
commonly  asserted,  and  that  in  a  manner  so  i^ogmatic  as  to  imply  that 
the  proposition  admits  of  no  argument,  that  the  duodecimal  and  binary 
subdivisions  of  measure  and  weight  are  necessarily  and  in  their  own  na- 
ture preferable  to  any  other.  However  this  might  be  in  case  we  bad  a 
duodecimal  or  binary  system  of  arithmetical  numeration,  under  the  cir- 
cumstances actually  existing  it  cannot  be  admitted  without  many  reserva- 
tions. For  it  is  a  fact  that,  for  many  purposes,  the  division  of  the  foot 
into  Inches,  and  of  the  inch  into  halves,  quarters,,  eighths  and  sixteenths, 
is  so  positive  a  disadvantage  that  it  is  actually  in  such  cases  habitually 
discarded  in  favor  of  a  decimal  division,  which  the  system  does  not  pro- 
vide. The  carpenter  and  joiner  continue,  it  is  true,  to  use  the  duodecimal 
and  binary  system  in  all  its  details.  But  the  draftsman,  the  machinist, 
and  the  mechanical  engineer,  while  they  employ  the  foot  and  the  inch, 
discard  the  binary  subdivision  of  the  inch,  and  substitute  the  decimal. 
The  civil  engineer  again,  in  his  geodetic  work,  discards  the  inch,  and 
begins  liis  decimal  subdivision  directly  with  tlie  fundamental  unit,  tlie 
foot  itself.  Finally,  the  land  surveyor,  though  he  employs  a  multiple 
unit,  or  chain,  having  the  absurd  relation  to  the  standard  of  sixty-six  to 
one.  yet  subdivides  again  his  unit  decimally,  making  his  smallest  division, 
a  link,  sixty-sis  hundredths  of  a  foot,  or  seven  inches  and  ninety-two 
hundredths  of  an  inch. 
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Next  above  tliB  yard,  in  ordinary  linear  measurement,  we  have  tlie  rod, 
made  up  of  five  and  a  half  yards,  or  aixteen  and  a  half  feet.  Or,  to  avoid 
fractional  espressions,  we  may  say  that  two  rods  are  equal  to  eleven 
yards,  or  to  thirty-three  feet.  A  more  inconvenient  relation,  in  the  use 
of  numbers  so  moderate,  it  would  baffle  the  ingenuity  of  man  to  devise. 
Above  the  rod  we  have  the  furlong,  a  useless  denomination,  since  it  ia 
never  used.  Above  the  furlong  we  have  the  mile,  the  ordinm-y  unit  of 
itinerary  measurement ;  and  above  the  mile  the  league,  a  denomination 
which  in  some  countries  has  also  passed  out  of  use.  We  have  then  a, 
series  of  denominations  of  linear  measurement,  beating  to  each  other  the 
successive  ratios  expressed  by  the  following  numbers,  viz : 

13, 3, 5^,  40, 8, 3 ;  so  that,  1  league  =  3  miles  —  24  furlongs  =  980  rods 
—  5,280  yards  =  15,840  feet  =  190,080  inches. 

This  system,  therefore,  which  ia  had  in  its  basis,  is  greatly  worse  in  its 
denominational  relations.  If  it  had  be«n  contrived  with  the  explicit  and 
perverse  design  to  cut  off  all  connection  in  conception  between  the 
higlier  denominations  and  the  lower,  and  to  heap  up  labor  for  the  sake 
of  labor  upon  the  hands  of  those  who  use  it,  it  could  not  have  been 
mote  successful. 

That  which  is  true  in  this  system  of  measures  of  linear  dimension,  is 
equally  true  of  the  measures  of  surface,  of  solidity  and  capacity  which  it 
provides  ;  but  after  what  has  preceded,  it  will  hardly  be  necessary  to  fol- 
low these  out  through  all  the  inconsistenciea  of  their  details.  For  meas- 
ures of  surface  we  have  the  square  incli,  much  used  in  mechanics 
and  physics  and  dynamical  engineering ;  the  square  foot  applied  to  lum- 
ber, to  city  lots,  to  rolled  iiietals.  &c  ;  the  square  of  carpentry,  containing 
one  hundred  square  feet,  employed  for  wainscoting,  roofing  acd  flooring ; 
the  square  yard,  by  wliich  house-painters,  plasterers  and  paviors  calcu- 
late their  work ;  the  square  rod ;  the  square  chain,  containing  sixteen 
square  rods  ;  the  rood,  containing  forty  square  rods ;  and  the  acre,  con- 
taining one  hundred  and  sixty  square  rods,  or  four  roods,  or  ten  chains — 
aU  of  which  anomalous  and  arbitrary  denominations  are  intended  tor  the 
measurement  of  land.  And,  finally,  we  have  the  square  mile,  containing 
six  hundred  and  forty  acres,  which  is  used  in  stating  the  areas  of  town- 
ships and  larger  territories-  The  ratios  which  connect  these  several  de- 
nominations are  the  following.     It  is  safBeient  to  present  them.     They 


For  measures  of  solidity  we  have  the  cubes  of  the  inch,  foot,  yard  and 
rod,  with  the  following  relations  : 

1738  37  1664, 

with  a  special  provision  for  the  case  of  fire-wood,  of  which  the  unit  ia  a 
cord,  conaiating  of  one  hundred  and  twenty-eight  cubic  feet. 

The  ordinary  measures  of  capacity  in  tlie  United  States  are  not  con- 
nected with  the  measaree  of  solidity  by  any  simple  relation.     There  are 
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two  of  these  meaaures — one  for  liquid  and  the  other  for  dry  capacity. 
Their  origin,  history,  and  the  reason  of  their  differencea  have  been  very 
learnedly  made  ont  by  Mr.  John  Qaincj/  Adams,  in  his  well-liQown  report 
of  1831,  on  weights  and  measnres,  made  to  the  Houae  of  Representatives 
of  the  United  States  ;  bnt  these  matters,  however  interesting,  are  hardly 
enough  so  to  compensat*  for  the  anomalous  condition  of  things  to  which 
they  liave  led.  According  to  Mr.  Adams,  the  liquid  or  wine  gallon  was 
designed  to  contiin  exactly  eight  pounds  of  the  \vjne  of  (Sascony,  such 
as  is  now  known  by  the  names  of  Claret  and  Bordeaux— these  pounds 
being  pounds  of  fifteen  of  the  ounces  whereof  the  tower  pound  of  the 
reign  of  Henry  III.  contained  twelve — such  tower  pound  being  the  equiv- 
alent in  weight  of  two  hundred  and  forty  of  the  silver  pennies  of  the 

The  drj  measure  or  wheat  gallon,  was  designed  U)  contain  the  same 
number  of  similarly  determined  pounds  of  wheat.  Mr.  Adatns  informs 
UB  further  that  the  specific  gravity  of  the  wine  named  was  taken  at 
09935  (tLinporature  nrt  stated  )  and  its  weight  per  cubic  inch  at  two 
hundred  and  fifty  grains  and  that  the  ratio  of  the  specific  gravities  of 
nheat  and  wine  was  as  Hi  to  175,  The  pennyweight  was  held  to  be 
equivalent  to  twenty  two  and  a  half  grains.  From  all  which,  we  calcu- 
late that  thL  liquid  gallon  contained  two  hundred  and  aiiteeu  cubic 
inches  and  the  wheat  or  dry  gallon  364*34  cubic  inches  ;  or  the  bushel  of 
eight  gallons,  3il468  cubic  inches,  which  is  considerably  below  the  value 
of  the  Winchester  bushel  of  Henry  VII,  (2148  cubic  inches)  ;  or  the  Win- 
cheater  bushel  as  prescribed  by  the  later  act  of  WUliam  III,,  now  the 
bushel  of  the  United  States,  (315043  cubic  inches;)  or  the  imperial 
bushel,  established  in  Great  Britain  In  1834,  (3311*68  cubic  inches,)  Mr, 
Adams  has  shown,  by  a  patient  and  laborious  study  of  the  confused  and 
contradictory  legislation  of,  successive  centuries,  how  the  wine  gallon  of 
Henry  III.  became  successively  equal  to  317*6  cubic  inches,  319*43  cubic 
inclies,  334  cubic  Indies,  and  finally,  as  at  present,  331  cubic  inches ;  while 
the  buahel,  by  dry  measure,  became  at  length  the  Winchester  bushel  of 
3160' 43  cubic  Inches — losing  thus,  altogether,  the  previously  eiistiug  pro- 
portionality of  175  to  143,  which  would  have  required  a  buahel  of  not 
leaa  than  33G1,51  cubic  inches. 

It  appears  to  be  a  favorite  idea  of  Mr,  Adama,  that  there  ought  to  be 
two  different  units  of  capacity,  bearing  to  each  other  the  same  relation  as 
to  volume  which  the  average  specific  gravity  of  liquids  sold  by  measure 
bears  to  tiiat  of  corn  and  other  seeds  sold  also  by  measure  ;  so  that  dis- 
similar volumes  of  these  diSerent  articles  having;  the  same  name,  may 
have  alao  the  same  weight.  This  he  calls  a  uniforinity  of  proportimt,  in 
contradistinction  to  the  relation  of  equality,  which  he  calls  a  uniformit]/ 
of  identity.  But  it  is  evident,  without  argument,  that  this  uniformity  of 
proportion  cannot  be  by  any  means  a  umformity  of  exaetnesa,  except  upon 
the  condition  that  there  shall  be  as  many  units  of  capacity  as  there  are 
varying  specific  gravities  to  be  dealt  with,  Mr,  Adams  makes  it  a  re- 
proach to  the  government  of  France,  that,  while  professing  to  create 
everywhere  a  uniformity  of  identity,  it  still  prescribed,  by  an  ordinance 
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approved  on  the  flth.  of  December  IfiOS  bv  the  Minister  of  the  Interior, 
"that  the  sale  of  ri)  m  Parii  bj  retail  shall  be  by  weight,  in  raeaaares 
contidning  five  hectogram mea  one  double  hectogramme,  one  hecto- 
gramme, &c.  And  he  continneB  these  meaBureB,  being  cylinders  at 
tin,  are  stamped  with  initial  letters  indicating  that  one  is  for  Bweet  oil, 
and  the  other  for  lamp  oil  So  that  here  are  two  measures,  of  capacity 
altogether  incongruouB  lo  the  new  svstt,m  each  differing  in  cubic  dimen- 
sions from  the  other,  though  to  measure  the  single  article  of  oil,  and  both 
differing  from  the  litre.  They  attach  themselves  in  and  to  the  new  sys- 
tem by  weight,  but  abandon  entirely  its  pretensions  to  unity  of  n 
and  fall  at  once  into  the  old  principle  of  adapiinp:  the  measure 
weight," 

If  the  French  government  had  here  been  proposing  to  sell  by  n 
and  not  by  weight,  the  reproach  would  be  just.  But  what  shall  we  say 
of  a  system  which,  though  avowedly  founded  on  the  principle  of  "  iden- 
tity of  proportion" — -ai  a  system,  that  is  to  say,  which  declares  that  its 
measures,  identical  in  name  but  not  in  volume,  are  identical  also  in 
weight — does  yet  not  provide  two  measures  of  capacity — one  for  sweet 
oil,  and  the  other  for  lamp  oil  ? 

Our  measures  of  capacity  cuuld  not  be  more  unhappily  adjusted  than 
they  are.  Their  single  merit  is  tliat,  bad  as  they  are,  they  are  fixed  and 
definite,  and  that,  by  long  use,  we  have  made  them  familiar. 

Our  system  of  weights  is  connected  with  our  measures  of  capacity  and 
solidity,  by  the  very  inconvenient  relation  that  a  cubic  inch  of  distilled 
water,  at  the  temperature  of  63°  Farenheit,  the  barometer  being  at  30 
inches  of  mercury,  weighs  253458  grains,  whii'h,  at  437*5  grains  to  the 
ounce,  avoirdupois,  is  equivalent  to  997.137  ounces  to  the  cubic  foot.* 

The  pound,  avoirdupois,  of  7,000  grains,  is  the  unit  weight  of  com- 
merce :  but  there  is  another  pound,  called  the  troy  pound,  of  5,760  grains, 
whidi  is  used  for  the  precious  metals,  and  also,  but  with  a  different  name 
and  mode  of  subdivision,  for  drugs  and  medicines.  The  commercial 
pound  is  subdivided  into  sixteen  ounces,  the  ounce  into  sixteen  drams. 
Its  multiples  are  the  quarter  ^  35  or  38  pounds ;  the  hundred- weight 
—  100  or  113  pounds  ;  and  the  ton  —  3,000  or  3,310  pounds. 

The  troy  pound  is  divided  into  twelve  ounces  ;  the  ounce  into  twenty 
pennyweights ;  and  the  pennyweight  into  twenty-four  grains. 

The  apothecaries'  pound  is  divided  into  twelve  ounces ;  the  ounce  into 
eight  drachms ;  the  drachm  into  three  scruples ;  and  the  scruple  into 
twenty  grains. 

Of  these  divisions,  the  avoirdupois  is  the  best,  altliougU  there  is 
nothing  to  be  said  in  defense  of  what  is  called  the  long  hundred- weight 
of  113  pounds,  or  the  long  Ion  of  3,310  pounds ;  and  these  denominations 
are  gradually  going  into  disuse.     The  pound  is  a  convenient  unit,  nearly 


*  It  is  commonly  said  that  a  cubic  foot  of  water  weighs  1,000  ounces, 
or  63*5  pounds,  avoirdupois ;  and  this  is  sufficiently  near  the  truth  for 
rough  calculations ;  but  when  accuracy  is  necessary,  the  inconvenience 
of  the  actual  relation  between  weight  and  capacity  increases  very  greatly 
the  labor  of  calculations. 
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equivalent  to  lialf  a  kilogramme.  Weights  below  the  pound  are  usually 
stated  In  fractiODB,  as  one-half  pound,  one-quarter  pound,  &c,  where  that 
ia  practicable ;  and  dcaraB  are  rarely  mentioned.  The  divisions  of  the 
Troy  and  apothecaries'  weiKhts  are  arbitrary  iu  the  estreme.  In  the  mint 
of  the  United  States,  the  subdivisions  of  the  Troy  pound  below  the  ounce 
are  disused  entirely  ;  and  in  the  standards  prepared  at  the  Bureau  of 
Weights  and  Measures  at  Washington,  for  delivery  to  the  governments 
of  the  States  of  the  Union,  the  ounce  ia  subdivided  decimally  to  the  ten- 
thousandth  part ;  no  pennyweight  or  grain  weights  beinfr  furnished. 

Of  weights,  as  of  measures,  it  is. claimed  that  there  are  important  ad- 
vantageB  secured  by  forming  denominations  lower  than  the  unit  on  the 
principle  of  binary  or  duodecimal  subdivision.  But  these  advantages,  if 
they  exist,  belong,  it  is  obvious,  only  to  retail  dealings.  For  large  or  for 
numecous  transactions,  subdivisions  of  the  unit  in  any  ratios  other  than 
the  decimal,  occasion  only  inconvenience,  by  increasing  the  labor  of  com- 
putation. The  question  whether,  in  small  dealings,  which  are,  in  gen- 
eral, affairs  of  purchase  and  sale,  one  law  of  subdivision  is  better  than 
another,  depends  quite  as  much  upon  the  accordance  or  discordance  of  this 
law  with  that  governing  the  denominations  of  money,  as  upon  anything 
else.  If  a  pound  of  a  g^ven  article  cost  twenty -live  cents,  as  many  pounds  of 
many  articles  do,  it  is  much  more  advantageous  to  divide  this  pound  into 
nftlis  and  tenths  than  into  halves  and  fourths  and  eightiis.  It  is  here 
that  identity  of  law  becomes  a  "  uniformity  of  proportion,"  which  is  truly 
valuable ;  and  here  that  the  advantages  of  binary  division,  of  which  we 
hear  so  much,  become  positive  disadvantages. 

But  the  use  of  the  decimal  subdivision  of  weights  for  purposes  of  com- 
putation, in  respect  to  which  its  power  as  a  labor-saving  contrivance  is  in- 
calculable, by  no  means  excludes,  as  it  is  commonly  assumed  to  exclude, 
the  use  of  the  binary  subdivision,  whenever  it  may  be  found  advan- 
tageous to  employ  it,  for  the  practical  purposes  of  life.  That  the  two  go 
along  together  very  well,  is  evidenced  in  the  example  of  our  own  Federal 
currency,  and  in  the  money  of  the  French  nation.  Though  it  is  law  that 
ten  mills  shall  make  a  cent,  and  ten  cents  shall  make  a  dime,  and  ten 
dimes  shall  make  a  dollar,  we  find  ourselves  under  no  moral  or  legal  in- 
ability to  use  a  quarter  or  a  half  dollar,  if  we  please.  There  are.  anlong 
those  who  argue  against  the  decimal  system  of  weiglits,  some  persons 
who  apparently  hold  that  the  people  who  shall  adopt  such  a  system  will 
be  thereby  and  thenceforth  debarred  from  the  right  to  divide  anything  by 
two,  or  by  four,  or  by  eight,  or  by  any  other  number  but  ten,  forevermore. 
Undoubtedly  this  is  all  nonsense.  When  there  is  any  practical  advantage 
to  be  gained  by  the  use  of  binary  subdivision  in  small  transactions,  such 
subdivision  will  undoubtedly  be  employed,  even  by  those  who  adopt  the 
metric  weights  ;  and  this  without  interfering  with  the  decimal  diviMon, 
but  by  simply  for  such  cases  superadding  the  other  to  it.  It  is  within  the 
memory  of  many  now  living,  that  we  had  once  not  only  the  half  dollar 
and  the  quarter  dollar,  but  the  eighth  and  ihe  sixteenth  of  a  dollar  also, 
visibly  represented  in  legal  tender  coins.     Our  current  silver  coinage  was 
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then  chiefly  provided  for  ua  by  the  Spanish  mint.  We  have  chosen  to 
drive  out  the  lesser  fractional  coins  formed  by  Mnary  subdivision,  and  to 
perpetuate  the  greater  by  coining  them  ourselves ;  but  the  (act  that  all 
of  them  eiiBted  for  forty  years  or  more  after  the  creation  of  the  Federal 
currency,  and  that  some  of  them  still  exist  without  disturbing  the  sys- 
tem, shows  that  the  binary  and  decimal  divisions  can  go  along  together, 
and  be  carried  very  far,  side  by  side,  without  serious  inconvenience,  when 
there  is  any  important  object  to  be  gained  by  maintaining  both.  It  is 
true  that  the  eighth  and  the  sixteenth  of  a  dollar  give  us  fractions  o£  our 
smallest  coin,  the  cent.  But  we  might  have  coined  half  cents  and  quarter 
cents,  as  for  a  time  we  did  the  former;  and  the  quarter  cent  would  not 
have  been  as  small  as  the  French  centime.  The  truth  is,  that  these  small 
Spanish  coins  were  driven  out, because  the  dime  and  the  half  dime,  which 
are  conformed  to  the  decimal  division,  approach  them  so  nearly  in  value 
as  to  make  them  nselesB.  Otherwise,  like  the  half  dollar  and  quarter 
dollar,  they  might  have  been  retained  without,  nevertheless,  preventing 
the  statement  of  all  values  and  the  performance  of  all  computations  from 
being  made  in  denominations  of  Federal  money. 

It  is  not  forgotten  that  the  small  Spanish  coins,  here  spoken  of,  bore 
definite  relations  to  some  of  the  several  "  currencies  "  prevailing  in  the 
American  States  before  the  Revolution,  and  perpetuated,  for  a  greater  or 
less  length  of  time,  in  some  of  them  after  that  epoch.  Thus,  the  eighth 
of  a  dollar  was  "  nine  pence  "  in  New  England,"  and  a  "  shilling  "  in'  New 
York.  The  simplicity  of  some  of  these  relations,  especially  of  that  last 
mentioned,  had  a  tendency  to  protract  the  use  of  the  old  colonial  money  of 
account ;  but  everywhere,  except  in  New  York  and  North  Carolina,  and 
to  a  great  extent  in  those  States  also.  Federal  money  had  been  habitually 
employed  in  book-reckoning  long  before  the  circulation  of  the  small  and 
worn-out  coins  of  Spain  had  been  finally  prohibited.* 

•  A  striking  illustration  of  the  extent  to  which  the  judgments  of  even 
the  most  intelligent  men  may  be  biased  by  education  and  habit,  is  fur- 
nished in  the  following  passage,  extracted  from  the  able  report  of  Mr. 
Adams,  which  has  been  repeatedly  referred  to  in  the  text  foregoing  : 

"  The  divisions  of  the  Spanish  dollar,  as  a  coin,  are  not  only  into  tenths, 
but  into  halves,  quarters,  fifths,  eighths,  sixteentlis  and  twentieths.  We 
have  the  halves,  quarters  and  twentieths,  and  might  have  the  fiftlis  ;  but 
the  eighth  makes  the  fraction  of  the  cent,  and  the  sixteenth  even  a  frac- 
tion of  a  mill.  These  eighths  and  sixteenths  form  a  very  considerable 
proportion  of  our  metallic  currency  ;  and  although  the  eighth,  dividing 
the  cent  only  into  halves,  adapts  itself  without  inconvenience  to  the  sys- 
tem, the  fraction  of  the  sixteenth  is  not  so  tractable ;  and  in  its  circula- 
tion, as  small  change,  it  passes  for  si:  cents,  though  its  value  is  six  cents 
and  a  quarter,  and  there  is  a  loss  by  its  circulation  of  (our  per  cent,  be^ 
tween  the  buyer  and  seller.  For  all  ike  trantaetioni  <tf  retail  trade,  the 
eighth  and  the  sixteenth  of  a  dollar  are  among  the  most  useful  of  071t 
tcina  ;  and  altkough  we  have  never  coined  them  oursdvet,  ine  wiould  have 
felt  t/is  want  of  them  if  theg  had  not  been  atipplied  to  ui  from  the  coinage 
of  Spain." 

And  yet,  since  this  paragraph  was  written,  a  whole  generation  has 
grown  up  who  know  nothing  about  the  eighth  and  sixteenth  of  a  dollar 
as  coins,  and  who  are  so  far  from  "  feeling  a  want  of  them,"  that  they 
would  feel  their  re  introduction,  if  it  were  attempted,  to  be  a  positive 
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It  thns  appears,  froin  an  eianii nation  in  all  its  details  of  the  Bjatem  of 
weights  and  mciaaares  actually  in  uae  in  Great  Britain  and  the  United 
States,  tliat  this  system  is  one  which  can  only  be  defended  on  a  single 
ground— the  ground  tliat  it  actually  eiists.  Were  it  not  tliat  it  occupies 
this  position  of  advantage, — were  tbe  question,  in  other  words,  now  for 
the  first  time  presented  to  the  statesmen  of  tliese  two  great  and  enlight- 
ened nations,— what  system  of  weijihts  and  meaaures,  in  the  absence  of 
any  already  established,  Olight  to  be  adopted,  it  may  be  safely  said  that 
the  existing  system  would  have  no  chance  whatever  of  acceptance,  either 
as  it  respects  its  basis,  or  baiaes,  or  as  it  respects  the  details  of  its  denom- 
inational relations.  To  supplant  an  established  system  is,  however,  a 
measure  of  such  gravity,  that  it  should  never,  and  will  never,  be  lightly 
attempted.  It  would  not  be  worth  while  to  recommend  to  the  American 
or  to  Ihe  British  people  to  adopt  a  new  unit  of  length,  for  instance,  for  an 
object  less  important  than  that  of  bringing  into  harmony  all  the  discord- 
ant systems  at  present  prevailing  throughout  the  civilized  world.  But  it 
would  he  worth  while  to  recommend  to  them,  without  reference  to  any 
such  grand  and  far-reaching  design,  to  effect  those  important  improve- 
ments within  their  own  system  itself,  which,  without  changing  its  fund- 
amental units,  miglit  he  attained,  by  substituting  for  the  present  anom- 
alous uiultipiefl  and  subdivisions  of  the  units,  others  detennined  on  some 
principle  truly  scientific,  and  preferably  to  all  others,  tlie  decimal. 

But  the  prospect  of  being  able  to  unite  all  civilized  nations  in  the 
adoption  of  one  common  system  of  weights  and  measures  and  coins,  is 
one  of  sufficient  importance  to  justify  a  cliange  much  more  sweeping 
1l  an  Ih  a  An  1  for  the  acl  e  ement  f  a  resul  so  grand  and  so  desirable, 
otl  ng  more  s  ecessarv  at  tt  e  present  t  n  e  than  the  acceptance,  by 
Engl  ah  apeak  ng  nat  ons  and  by  tl  e  Emp  re  of  Russia,  of  the  metric 
Bjilem  ntrjduued  nto  Prance  near  the  close  of  the  last  century ,  and 
s  nee  ado]  ted  by  the  po)  ulat  ons  of  halt  of  Europe  of  a  large  part  of 
South  An  er  ca  and  of  Mex  oo 

The  European  States*  which  have  adopted  the  syste-m  are  France,  Hol- 
land, Belgium,  Spain,  Portugal,  Italy,  Greece,  and  the  North  German 
Confederation.  This  last  important  adhesion  to  the  system  took  place  by 
a  law  of  the  Keichstag,  promulgated  by  King  William,  of  Prussia,  in 
the  name  of  the  Confederation,  on  the  17th  of  August,  1888,  which  law  is 
to  take  full  effect  on  the  first  day  of  January,  1872,  Since  the  date  of  this 
promulgation,  the  Confederation  has  given  way  to  the  Empire ;  so  that 
it  can  hardly  be  doubled  that,  when  the  date  specified  in  the  law  shall 
have  arrived.  Southern  Germany  as  well  as  Northern  will  come  under  its 
operation.  Out  of  a  total  population  in  Europe  of,  approximately,  two 
hundred  and  sixty  millions,  about  one  hundred  and  thirty-five  millions 
have  accepted  the  metric  system  :  and,  after  the  first  day  of  January  next 
ensuing,  this  will  be  the  only  system  of  weights  and  measures  allowed 

*  Report  of  Professor  De  Jacobi  to  the  InfernatioHal  Conference  on 
Weights  and  Measures  of  Pans,  1867 ;  Peiyni,  Conversion  des  Mesures, 
Monnaies  et  Poids,  Paris,  1817. 
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among  them  by  U,w.  Certain  olhar  St^tee  liave  adopted  gome  features 
of  tlie  metric  Byateiu,  especially  the  law  of  decimal  multiplication  and 
division.  This  is  true  of  Switzerland,*  wliicli  has  assumed,  for  the  unit 
of  length,  thirty  ceatimetres,  and  for  the  nnit  of  weight,  five  hundred 
grammes  (half  the  French  kilogramme.)  Besides  the  decimal  multiples 
and  sabmultiples  of  weight,  Switzerland  continues  to  allow  the  use  of 
ihe  old  divisions  still. 

Swedenf  lias  adopted  the  decimal  scale,  without  adopting'  metrical 
units  of  lenjfth  or  of  weight.  Her  unit  o(  Idngtli  is  the  toot  —  M.  0*207. 
(the  English  foot  being  M.  l)-3045,)  and  her  unit  of  weight  —  K.  043,  (the 
English  pound  being  —  K.  0-4fl36.) 

Denmark,!  like  Switzerland,  has  taken  the  half  kilogramme  for  the 
unit  of  weight,  and  also  the  decimal  scale.  But  for  her  unit  of  length 
she  adheres  to  the  foot,  which  with  her  has  the  value  of  M  0  Bliti 

AuBtria,§  since  1853,  has  employed  in  her  custom-houses  a  pound  equal 
to  half  a  kilogramme,  with  decimal  subdivisions. 

Before  the  decisive  actiou  of  the  North  German  Parliament  mentioned 
above,  several  of  the  German  States  had  taken  some  stepi  towaid  the 
introduction  of  the  metric  system.  This  was  true  in  Prassia  in  the 
Grand  Duchy  of  Baden,  in  Hosae,  in  Wurtemberg,  and  in  Bavaria ;  all 
of  which  had  adopted  the  decimal  scale,  and  also  units  of  length  and 
weight  having  simple  and  definite  relations  to  those  of  France. 

In  Great  Britain,  since  1864,  and  in  the  United  States,  since  ISQS,  the 
use  of  the  weights  and  measures  of  the  metric  system  has  been  made 
Ingal  hut  not  compulsory.  The  law  of  the  Congress  of  the  United  States, 
of  1666,  provided,  that  standards  of  weight  and  measure,  conformed  to 
the  metric  system,  should  be  prepared  at  tlieBurean  of  Weights  and  Meas- 
ures in  Washington,  and  furnished  to  the  executive  authorities  of  all  the 
Slates  of  the  Union ;  also,  that  metric  weights  and  balances  should  be  em- 
ployed in  all  the  postoffiCBB,  for  weighing  letters,  and  that  the  letter 
weight  corresponding  to  a  single  postage  rate  should  be  fifteen  grammes, 
instead  of  half  an  ounce,  as  had  been  before  provided.] 

*  D«  Jaeabi  'a  Meport.  above  eUed.        t  Idem. 

\  Idem.  %  Idem. 

j  The  provisions  of  this  act  which  relate  to  letter  weight  were,  by  an 
unexampled  blander  in  legislation, or  a  singularly  perverse  ingenuity  in 
the  interpretation  of  law,  rendered  almost  immediately  nugatory.  An- 
other act  was  at  the  same  time  pending  before  Congress,  of  which  the 
design  was  to  regulate  international  postage;  and  as  the  previous  legis- 
lation of  the  United  States  had  made  half  an  ounce  avoirdupois  the  lim- 
iting weight  for  a  single  postage  rate,  this  act  provided,  or  designed  to 
provide,  that  in  the  adjustment  of  rates  with  foreign  nations,  "  half  an 
ounce  avoirdupois  should  be  held  and  taken,  for  postal  purposes,  to  be 
the  equivalent  of  fifteen  grammes  of  metric  weight."  It  was  intended 
that  this  act  should  be  pressed  to  its  passage  before  the  other  ;  but,  by 
some  mismanagement,  the  order  became  inverted,  and  it  was  not  passed 
until  the  following  day.  The  post-oiBce  department  of  the  United  States 
has  therefore  felt  authorized  to  apply  the  provision  just  cited  to  the  in- 
terpretation of  tbe  act  of  the  preceding  day.  Congress  is  thus  made  to 
stultify  itself  by  enacting,  first,  that  the  limiting  letter  weight  for  a  sin- 


db,Googlc 


31§  DRAFT   OUTLINES   OF   AN 

In  South  America,  the  metric  Byatem  haa  been  adopted  by  Brazil,*  (to 
take  lull  effect  in  1873,)  in  the  Argentine  Republic,!  in  UruguayJ  in 
Chili,§  and  in  New  Granada  ;|  and  in  Mesico,  in  North  America. 

It  thus  appears  tliat  the  metric  system  of  weights  and  measaree  ia  the 
system  e3ta,blialied  by  law  for  about  one  iiundted  and  sixty  millions  of 
the  inhabitants  of  the  civilized  world ;  among  all  of  whom  this  system  ia 
the  only  one  tolerated.  It  appears  further,  that  this  system  ia  made  legal, 
though  not  compulsory,  among  about  aeventy  milliona  morf,  (tlie  people 
of  the  United  States  and  of  the  British  Islands  :)  or,  if  the  depeniJenciea 
of  Great  Britain  in  all  parts  of  the  world  be  included,  among  nearly  two 
hundred  and  fifty  millions  more.  The  aystem,  moreover,  has  been  grad- 
ually gaining  favor  everywhere ;  and  of  all  the  great  powers  which  make 
up  the  Cbriatian  world,  there  is  but  one,  viz:  Russia,  which  hssnol.in  some 
form  or  other,  manifested  approval  of  its  principles.  There  is  reason, 
moreover,  to  believe  that  this  great  power  wUl  not  continue  long  la  main- 
tain so  exceptional  an  attitude.  In  no  country  of  Europe  are  the  en- 
lightened devotees  of  science  more  actively  alive  to  the  importance  of 
this  great  practical  reform  than  in  Buasia,  nor  is  there  any  in  which  such 
men  are  more  ardently  zealous  in  their  advocacy  of  tl 
hopeful  in  their  anticipations  of  its  early  suceeaa.  There  a 
too,  in  that  great  empire,  who  are  fuUycapable  of  appreciating  all  the 
magnitude  of  the  beneUta  which  muat  flow  from  the  adoption  of  a  meas- 
ure so  pregnant  with  good,  as  well  as  all  the  difficulties  which  must  at- 
tend its  execution,  and  the  embarrassments  which  must  accompany  the 
period  of  transition  ;  and  to  their  wisdom  and  their  sag-acity  we  may  look 
with  confidence  for  a  satisfactory,  though  it  maybe  a  deliberate,  solution 
of  the  weighty  problem  which  the  change,  now,  as  ia  manifest  ultimately 
inevitable,  presents. 

To  this  view  of  the  present  state  of  the  question,  conaidered  aa  a  polite 
ical  or  a  practical  queation,  it  may  be  added  that  the  suffrage  of  the  great 
body  of  men  of  science,  everywhere,  has  long  since  been  given  in  favor 
of  the  metric  system  of  weighta  and  measures.  Representative  bodies  of 
this  class  of  men,  of  the  highest  character,  and  in  countries  where  the 
system  lias  as  yet  not  come  into  use,  have  given  public  and  emphatic  es 
pression  to  their  favorable  judgment  of  its  merits  Ihe  National  Academj 
of  Sciences  of  the  United  States,  the  American  Asaouiation  for  Ihe  Ad 
vancement  of  Science,  the  British  Association  for  the  Advancement  of 
Science,  the  Boyal  Society  of  London,  the  Imperial  Academy  of  buences 
of  St.  Pete rsburgh,  and  many  others  of  those  organized  bodie?  which  arc 
recognized  as  constituting  the  highest  scientific  authorities  of  the  coun 

glc  postage  rate  shall  no  longer  be  half  an  ounce,  but  fifteen  grammes ; 
and  secondly,  that  fifteen  grammes,  metric  weight,  shall  be  only  half  an 
ounce  avoirdupois ;  in  other  words,  that  the  postal  laws  shall  be  changed 
in  an  important  particular,  with  the  proviso  that  they  ahall  not  be 
changed  at  all. 

*  Jacobi.  t  Peigrii,  abone  died. 

i  Idem.     Metric  system  in  use  in  Uruguay,  but  not  exclusively. 

g  JacoH.  ]  Idem. 
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tries  to  wliich  they  reapecti  vely  belong',  are  among  tliose  which  liave  tlivis 
deelnred  tliemseives.  No  aci^oiint  ia  hern  tafcen  of  llie  similar  associa- 
tions of  France,  Belgium,  Germany,  the  Netherlands,  and  Italy, connlries 
by  wliich  the  aysltin  lias  heen  already  adoptea,  since  they  may  he  coanteil 
in,  of  course. 

By  many  of  these  associaUons  (or  by  all  of  them)  it  ia  recommended 
or  required  that,  in  the  scientific  papers  presented  by  their  niombers,  or 
printed  in  their  transactions,  weights  and  measures  shall  be  stated  in 
terms  of  the  metric  system ;  and  with  individual  writers  for  the  scientific 
journals  of  Great  Britain,  Austria,  SwitzerJand,  Kuasia,  Sweden,  Den- 
mark, and  tlie  United  States,  (countries,  all  of  them,  in  which  the  metric 
system  does  not  prevail,)  it  is  becominjf  every  day  a  more  general  usage 
to  employ  no  other.  In  tliis  respect,  the'seientific  world  is  so  rapidly 
coming  into  common  accord,  tliat,  without  any  reference  to  the  move, 
ments  of  political  autliorities,  which  are  often  timid,  and  which,  in  a 
matter  of  this  magnitude,  may  very  properly  be  slow,  it  will  very  shortly 
have  created  for  itself  a  system  of  weights  aud  measures  which  shall 
be  practically  universal. 

From  this  view  of  the  actual  situation  at  thia  time,  as  it  leapects  the 
great  question  of  the  unification  of  weights  and  measures,  two  infer- 
ences present  themselves  as  plainly  warranted  by  the  facts.  In  the  first 
place,  to  effect  this  unification,  a  thing  on  every  account  so  earnestly  to 
be  desired,  upon  any  other  basis  bat  the  metric  system,  ia  palpably  a 
moral  impossibility.  To  espect  a  people,  after  having  subjected  them- 
selves to  all  the  embarrassments  attendant  on  the  overthrow  of  a  aystem 
interwoven  with  all  their  habits  of  thought,  and  the  substitution  in  its 
place  of  another  having  not  a  single  point  of  contact  with  that  which  it 
superseded,  intensified,  moreover,  as  these  embarrassments  were  in  the 
case  of  the  French,  by  the  mail  precipitation  with  wliich  the  change  waa 
thrnst  upon  them,  in  the  wildest  period  of  their  eventful  history  ;  to  ox. 
pect  anff  people,  after  such  an  esperience,  deliberately  to  relinquish  the 
happy  ftuits  of  all  thia  aiifferiug,  to  reject  the  new  system  after  it  has 
been  familiarized,  and  theugli  it  has  l)een  found  to  be  perfect  in  its  auien. 
tific  method,  simple  to  the  last  limit  of  attainable  simplicity,  and  in  the 
highest  degree  convenient  in  its  practical  applications,  in  order  to  set  up 
something  still  newer,  but  which  no  loj^c  can  ever  jiersuade  them  is  half 
so  good — this  ia  an  expectation  which  no  man  who  has  the  slightest  ac. 
qumntftnce  with  human  nature  can  ever  entertain.  Or  to  nxpect  any  other 
people  who  may,  some  three  or  five  or  fifteen  years  ago,  liave  entered 
voluntarily  and  through  conviction,  upon  a  course  of  self-education  to 
the  details  of  thia  system,  with  a  view  to  its  ultimate  adoption,  under 
such  wise  provisions  aj^inst  abrupt  and  sudden  cliange  as  might  secure 
them  against  the  confusion  which  attended  ita  introduction  into  France — 
to  expect  any  such  people  to  forego  their  convictions,  and  to  eschew  their 
legislation  deliberately  matured,  by  holding  out  the  temptation  of  some- 
thing l)etter  than  the  metric  system,  after  they  have  satisfied  themselves 
by  the  study  of  years  that  nothing  better  can  be  devised — this  too  is  an 
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ton  just  S.S  extravagant  and  jusC  as  sure  to  be  disappointed  as  the 
[f  tlie  nations  of  the  enrtli  sliall,  therefore,  ever  unite  upon  a 
system  of  weights  and  meaaares,  that  common  system  will  be 
the  metric  Bjatera.  Conversely,  if  the  metric  system  shall  not  meet  with 
universal  acceptance,  no  common  system  will  ever  exist. 

The  second  of  the  inferences  referred  to  above,  as  dedacible  from  the 
present  aspect  of  the  question  under  consideration  before  the  world,  is 
tliat  nothing  ia  wanting  but  persi-tent  elfiirt  and  active  ajntatlon  of  tlie 
measure,  to  induce  those  nations  whose  concurrence  in  the  adoption  of 
the  metric  system  ia  still  neceaaary  in  order  to  make  it  universal,  to  fol- 
low the  example  of  those  by  which  the  system  has  been  adopted  already. 
Tlie  progress  which  has  been  thus  far  made  toward  the  end  so  greatly  to 
be  desired,  has  been  made  in  the  absence  of  any  concerted  or  organized 
action  for  the  purpose  of  operating  upon  public  opinion,  and  has  been  a 
simple  consequence  of  the  manifest  merits  of  the  system  itself.  Yet  this 
progress  has  been  such  as  to  give  us  scarcely  less  cause  to  wonder  than 
to  rejoice ;  for  it  is  sorely  a  cause  for  wonder  that  a  change  affecting  all 
the  material  interests  of  men,  and  touching  all  their  daily  and  hourly 
actions,  tllOttghta  and  habits,  confined  at  first  to  a  single  people  fewer 
than  forty  millions  in  number,  and  forced  upon  them  with  so  little  at- 
tempt at  preparation,  and  such  ott«r  contempt  for  the  power  of  habit  and 
the  laws  of  the  human  mind  as  to  provoke  and  insure  among  the  leas  en- 
lightened a  resistance  and  a  struggle  protracted  throogh  nearly  half  a 
century,  it  ia  indeed  wonderful  that  audi  a  change  should  subsequently 
be  progressively  and  spontaneously  courted  by  other  peoples  upoU  whom 
no  such  political  pressure  has  been  brought  to  bear*  until,  a  quarter  of 
a  century  later,  it  is  found  to  extend  to  half  the  inhabitants  of  the  civil- 
ized and  Christian  world,  and  to  have  secured  a  legtLl  standing,  although 
not  yet  an  excl  usive  adoption,  amonjjt  the  larger  proportion  of  the  remain- 
ing half.  In  this  result,  so  steadily,  so  silently,  and  yet,  if  we  count  the 
time  u[M)n  the  great  dial  of  histJiry,  so  rapidly  accomplished,  there  is 
something  more  than  encouraging  ;  there  is  something  prophetic  and  as- 
suring. In  another  sense  tban  that  intended  by  Solomon,  we  may  say, 
"'  the  thing  whieh  hath  been,  it  is  the  thing  which  ahall  be,  and 
that  which  hath  been  done,  ia  that  which  shall  be  done."  till,  in  respect 
to  measures  and  weighta,  there  sliall  be  no  diversity  of  things  under 
the  sun. 

Bat  the  coming  of  this  era  of  happy  accord  among  nations,  for^hadow- 

*  The  fact  that  the  Frencli  attempted  to  force  their  system  upon  the 
peoples  subj  ugated  by  them  during  the  wars  of  the  first  empire,  liardly 
makes  it  necessary  to  qualify  tliis  remark  ;  for  everywhere  except  in  the 
Netheilands,  witli  the  downfall  of  the  empire,  the  system  was  thrown 
off  The  natural  effect,  moreover,  of  this  attempt,  at  the  hands  of  a  hos- 
tile and  hated  power,  would  be  to  (jroduoe  a  prejudice  against  the  sys- 
tem ;  80  that  we  might  expect  to  find  these  peoples  embittered  against  it 
upon  grounds  purely  political.  This  consideration  renders  the  sulsequent 
prevalence  of  the  system  aiuong  the  same  pei)ples  the  more  remarkable, 
and  shows  this  prevalence  to  have  bwen  a  consequence  of  the  triumph  of 
intelligence  over  passion  no  less  than  over  habit. 
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ing,  as  in  a  moasure  it  certainly  does,  tlie  ultimate  aceoptance  of  the 
higher  doctrine  of  the  iinlversnl  solidarity  of  jieoplea,  may  be  (greatly  ac- 
celerated by  the  union  of  all  the  influences  which  can  lie  brought  to  bear 
upon  llie  minds  of  men,  through  the  consentaneous  and  organized  action 
of  all  the  friends  of  progress  thronghout  the  world.  Tliis  consideration 
justifies  here  a  brief  enumeration  of  those  characteristics  of  the  metric 
system  itself,  which  fairly  entitle  it  to  the  (teneral  preference  which  it 
has  already  secured,  and  to  the  universal  acceptance  to  which  it  is  mani- 
festly destined ;  and  tlie  same  reason  demands  that  the  various  objections 
which  have  been  urged  agaiust  the  system,  sometimes  by  men  of  note 
and  high  ability,  like  Mr.  Adnms  and  Sir  John  HeriKhel,  should  be  can- 
didly examined. 

The  metric  system,  anppoaing  it  to  be  universally  received,  will  of 
course  be  productive  of  all  tlie  beneSta  which  must  belong  to  any  com- 
mon system  of  weights  and  measures  aa  a  consequence  of  the  fact  that 
ii  is  MDiTiion ;  and  the'w  may,  therefore,  l>c  at  once  claimed  (or  it,  and 
will  be  conceded  without  argument.  It  is  worth  while  first  to  glance  at 
these. 

The  advantages  of  a  common  system,  simply  as  such,  are  felt  in  re- 
gard to  ali  matters  in  which  nations  have  a  comd.im  interest,  such  as  the 
aflkirs  of  commerce,  of  the  adjustment  and  collection  of  customs-im- 
posts, and  of  the  interchange  of  thought  under  every  form,  as  personal, 
postal,  telegraphic  or  diplomatic. 

In  commercial  transactions  carried  on  between  peoples  whose  standards 
of  weight  and  measnre  dififer,  and  whose  monetary  systems  are  usually 
different  at  the  same  time,  every  exchange  effected  involves  a  laborious 
transformation  of  the  expressions  of  value  from  one  system  to  the  other. 
When  transactions  are  large,  the  burden  thus  imposed  is  enormous,  and 
is  felt  not  merely  in  the  labor  it  imiwses.but  also  in  the  considerable  loss 
of  time  which  it  involves.  The  unnecessarily  increased  labor  implies, 
moreover,  of  course,  a  correspondant  unnecessarily  increased  expense. 
It  is  found,  in  fact,  to  be  indispensable  in  every  commercial  hoose  largely 
engaged  in  foreign  commerce,  to  employ  computers  to  conduct  this  class 
of  calculations,  who  have  been  specially  trained  to  the  work,  and  who 
are  charged  with  no  other  duty.  But  every  expense  incurred  in  the 
process  of  tinnsferring  commodities  of  whatever  description  from  the 
producer  to  the  consumer,  enters  at  last  into  the  selling-price  of  the  com- 
modity ;  so  that  the  diversity  of  weights  and  measures  existing  in  the 
world  compels  the  consumers  of  imported  articles  in  every  country  to 
maintain  an  immense  staff  of  calculators  to  perform  labors  for  which,  in 
the  nature  of  things,  there  is  no  necessity  wliatever ;  whose  salaries  are 
nevertheless  paid  out  of  an  assessment  pro  rata  upon  every  article  con- 
sumed Jioiuover  the  time  wl  ith  11  occupied  in  performing  these  calcu 
lations  retards  to  a  certain  extent  the  oompletim  of  every  transac 
tion  and  is  ti  the  same  extent  a  tax  upon  profits   by  keeping  capital 
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of  lioueet  dealing.  Tlie  public  who  conEiime  t}ie  productions  of  foreign 
Jands  liavc,  in  the  abaence  of  such  a  common  ByBlem,  not  only  in  general 
no  ftctnal  knowledge  of  the  relative  value  of  commoditina  at  home  and 
abroad,  bat  hardly  even  a  possibility  of  knowinj;,  And  in  the  fluctua- 
tions of  valn«  which  are  continuall.i'  iMjcarring  in  foreign  markets,  none 
but  experts  can  correctl.v  Judge  what  ought  to  be  the  legitimate  effects  of 
SHch  chttogcf  npcm  current  prices  at  home.  With  a  common  sjstem  of 
weights,  measures  and  mon<ij-s,  tlio  opportanities  of  securing  extrava- 
gant profits  by  false  representations,  or  of  maintaining  prices  above  their 
just  level,  when  in  the  natural  c<mrse  of  things  they  should  decline,  are 
greatly  reduced ;  and  this  effect  will  be  so  much  the  more  decisive  and 
jiositive,  in  proportion  as  this  common  system  is  more  simple  in  ita  form, 
and  more  scientifically  methodical  in  its  principles.  Tiiia,  therefore,  is 
one  of  the  points  in  which  the  metric  system,  should  It  become  the  sys- 
tem uiiivorsally  prevalent,  will  be  found  to  be  especially  valuable.  It 
will  not  ouly  make  it  possible,  but  will  even  make  it  easy,  for  all  man- 
kind to  nnderstand  the  ways  of  the  market ;  and  will  render  those  artifices 
of  trade  by  their  ignorance  of  which  tliey  are  now  such  frequent,  and  are 
liable  to  be  such  continual,  suffeiers,  in  a  great  degree  ineffectual. 

The  advantage  of  a  common  system  of  weights  and  measures  is  es- 
pecially great  in  all  matters  relating  to  the  assessment  and  collection  of 
tliat  part  of  the  revenue  of  natjons  which  is  derived  from  imposts  apon 
tlioir  foreign  commerce.  Here  the  existence  of  such  a  common  system 
permits  the  use  of  the  original  invoices,  without  any  alteration  of  the 
figures  in  which  quantities  are  expressed,  for  the  purpose  of  fixing  the 
amount  of  the  duties  to  be  levied.  There  is  no  room  for  error  or  mistake 
in  the  declarations  of  importi-rs,  nor  any  danger  of  those  misapprehen- 
sions, in  coiisefineuce  of  which  delays  so  often  occur  in  the  deliveries  of 
merchandise,  and  seizures  are  occasionally  made  without  cause.  But  in 
the  absence  of  such  a  common  system,  all  those  trnnstommtions  are  neces- 
sary which  have  been  already  mentioned  as  encnmberinjr  commerce ;  so 
that,  practically,  this  heavy  labor  of  arithmetical  computation  lias  to  be 
performed  twice  over.  The  government  must  have  its  computers,  that  it 
may  protect  the  public  interest,  and  the  importer  must  have  his  also,tliat 
he  may  know  that  he  suffers  no  iujustice.  Many  employees  ate  thus  kept 
continually  occupied  in  the  performance  of  labors  which  add  nothing  to 
human  wealth  or  human  Ciimfort,  but  which  are  made  necessary  by  differ- 
ences growinn  out  of  the  early  isolation  or  limited  Intercourse  with  each 
other,  of  different  races  or  communities  of  men.  With  the  disappearance 
of  these  differences  would  disappear  at  the  same  time  the  necessity  of 
this  profitless  labor ;  and  thus  there  would  be  liberated  for  more  useful 
service  in  other  directions,  a  vast  amount  of  ability  and  energy  now 
wasted. 

As  it  respects  interconimunication  or  exchange  of  thought  between  in- 
dividuals l>BloDging  to  different  nationalities,  the  value  of  a  common  sys- 
tem of  weights  and  measures  is  of  the  highest  practical  importance.  With- 
out such  a  system  there  may  bo  no  understanding  of  even  the  most  com- 
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rpgard  to  the  aflkirs  of  life,  unless  tlirouffh  a  resort 
to  tables  or  to  calculations,  which  render  intercourse  wtarisome,  and  pro- 
tract intolerably  the  simplest  espliinatioHs.  And  as  in  oral  communica- 
tions there  la  rarely  dispTOition  or  op|)ortanity  carefully  to  verify  reeolts, 
the  liability  to  misunderstamling  is  under  tlieas  circumstances  exceed- 
ingly great.  This  may  be  illustrated  by  the  experience  of  any  one  who 
has  had  occasion  to  travel  successively  through  countries  differing  widely 
in  their  monetary  systems,  but  not  all  in  this  respect  equally  differing 
from  liis  own.  An  American  in  Prance  will  feel  liimaelf,  from  tlie  firet 
day,  as  little  liable  to  be  deceived  in  regard  to  the  values  of  sums  ex- 
pressed in  francs  and  centimes,  as  he  would  be  if  they  were  stated  in 
dollars  and  cents.  But  it  is  quite  otherwise  when  he  passes  into  Ger- 
many, and  hears  nothing  spoken  of  in  the  way  of  money  but  thalers, 
silbergroschen  and  pfennigs. 

Ab  it  respects  diplomatic  intercourse  also.the  absence  of  a  common  sys- 
tem of  weights  and  measures  is  a  serious  disadvantage.  It  makes  neces- 
sary in  many  cases  a  duplication  of  statements  in  the  same  documents, 
so  that  quantities  or  dimensions  may  be  expressed  in  denominations  fa- 
miliar to  both  the  nations  represented,  and  requires,  of  course,  on  both 
sides,  the  verification  of  the  equivalency  of  these  double  forms. 

In  the  matter  o(  intercommunication  by  pMtal  conveyance  or  by  (ele- 
grapli,  there  enter  certain  other  considerations  of  inconvenience,  which 
arise  from  the  want  of  common  standards  of  weight,  measure  and  money. 
The  tariff  of  postages  is  founded  generally  upon  weights,  but  sometimes 
also  upon  both  weights  and  distances ;  and  the  postage  rates  are  payable 
in  the  denominations  of  money  current  where  the  letters  are  posted  or 
where  they  are  delivered.  Hence  arise  difficulties  in  the  adjustment  of 
the  tariffs  themselves,  and  occasional  embarrassments  and  possible  errors 
in  assessments  made  under  tliem.  The  limit  of  weight  allowed  for  a 
single  postal  rate,  as  expressed  in  the  denominations  in  use  in  two  differ- 
ent countries,  cannot  be  made  to  conform  to  that  fractional  amoont  which 
would  l>e  necessary  on  the  one  side  or  on  the  other,  or  on  both,  to  secure 
perfect  identity,  since  the  weights  on  both  sides  must  be  units  or  simple 
fractions  of  units  familiar  to  the  people.  There  will,  therefore,  be  some- 
times letters  wliicL  are  within  the  limit  at  the  station  at  which  they  are 
posted,  but  which  will  be  beyond  the  limit  at  that  at  which  they  are  re- 
ceived. Again,  the  writer  of  a  letter  may  be  aware  he  has  not  exceeded 
the  legal  limit  as  it  will  he  anderstood  at  the  place  where  his  correspond- 
ent is  residing;  and  yet  he  may  find  it  taxed  with  a  double  rate  at  the 
ofHce  where  he  is  obliged  to  post  it.  From  the  want  of  harmony  in  these 
particulars,  correspondence  is  sometimes  subjected  to  delays,  and  some- 
times actually  suppressed  as  underpaid.  Occasionally  a  functionary  will 
consult  the  schedule  of  weights  allowed  by  the  postal  regulations  of  the 
country  for  which  the  letter  is  destined,  and  if  the  frank  accords  with 
this,  will  allow  it  to  pass,  though  overweighted  according  to  liis  own.  If 
such  is  his  practice,  he  may  have  to  refer  from  time  to  time  to  several 
systems  of  weight  and  measure  besides  that  of  his  own  country.     By  the 
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adaption  of  ail  inteniationttl  eystem  lie  would  be  required  to  make  refer- 
ence to  only  one ;  wliicli  would  Imi  so  much  gained, even  tliougli  his  own, 
for  internal  afiairs,  should  not  be  abandoned. 

Telegraphic  dispatches  are  charged  in  general  according  to  distance. 
As  the  linsa  along  which  international  telegraphs  have  been  erected  are 
few  and  deEnite,  it  is  practicable  for  tlie  companies  to  prejiare  and  to  print 
tables  fctr  the  guidance  of  the  operators  employed  in  the  several  offices 
established  for  the  receipt  and  traDsmisstou  of  dispatches.  But  so  lonj; 
ae  difierent  standards  of  distance  and  money  eiciRt  in  dilTerent  countries, 
these  must  assume  as  many  forma  as  there  are  varieties  of  these  stand- 
ards ;  and  with  the  extension  of  the  lines'.  Che  trouble  of  revising  and 
correspond  injrly  extctnding  these  various  guides  will  continually  recur. 
With  the  adoption  of  common  standards,  all  these  embarrassments  will 
disappear. 

The  advantages  of  a  common  system  of  weights  and  measures,  thus  far 
considered,  are  such  as  would  result  from  the  universal  acquiescence  of 
nations  in  any  common  system.  But  if  this  universal  acquiescence 
should  be  secured  for  the  metric  system,  there  would  be  secured  at  the 
same  time  tteneflts  of  a  very  high  order,  which  have  their  source  in  the 
nature  of  the  system  itself.  Of  these,  the  most  prominent  are  tliose 
which  relate  to  the  educational,  practical  and  scientific  uses  which  the 
standards  by  which  quantities  are  measured  naturally  subserve. 

The  first  and  most  obvious  advantage  resulting  from  the  system,  eon. 
sidered  as  an  educational  instrumentality,  arises  from  the  fact  that  it  pre- 
sents but  a  single  form  of  expression  for  numerical  values  of  all  the 
descriptions,  and  brings  abstract  and  concrete  numbers  under  precisely 
the  same  rules  of  operation. 

One  of  the  heaviest  burdens  laid  upon  the  youthful  mind,  in  the  study 
of  elementary  arithmetic,  consislfl  in  the  complicated  rules  required  for 
the  treatment  of  what  are  called  "  compound  nnuibers."  This  burden  dis- 
appears, aa  if  by  magic,  the  moment  that,  in  place  of  the  anomalous  suli- 
divisions  of  weight  and  measure  which  have  descended  to  us  from  bar- 
barous times,  we  substitute  the  denominations  ol  the  metric  system. 
Where  all  was  blindness  and  obscurity  before,  the  change  introduces 
light,  and  the  young  learner  pursues  with  pleasure  a  task  which  he  had 
previously  found  to  be  irksome  and  repulsive. 

The  experience  of  all  mankind  proves  that  the  decimal  system  of  nu- 
meration is  the  simplest  of  all  conceivable  systems  for  the  expression  of 
considerable  numbers.  It  is  so  even  among  peoples  who  are  scarcely 
removed  sutficiently  I'rom  barbarism  to  count  an  hundred.  Such  peoples 
couQtalmost  Invariably  by  tens,  told  offupon  their  fingers,  and  told  off  some- 
times upon  both  their  fingers  and  tlieir  toes.  Among  civilized  peoples,  chil- 
dren usually  learn  the  value  of  the  ten  Arabic  numerals  liefore  tliey  are 
taught  the  artificial  systems  of  numeration  by  means  of  which  these  ten 
characters  are  made  to  sufSce  for  the  expreswon  of  all  numbers.  And 
this  system  is  so  simple  in  itself  that  it  is  acquired  almost  without  a 
sensible  eflort.     Then  follow  those  elementary  processes  whicli  are  com- 
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monly  called  the  graiiiid  rules  of  arithmetic,  tlie  maaterv  of  wliicli  is  a 
primiiry  neceaaity,  wlintever  be  the  systems  of  concrete  numbers  upon 
whicli  the  learner  is  to  be  afterwards  required  to  employ  his  arithmetical 
powers.  But  tliese  being  acquired,  everj-tUing  is  acquired  which  tlie  metric 
syBtem  demands,  while  for  one  ivlio  has  to  deal  with  quantities  expressed 
in  the  weights  and  measures  of  any  other  system,  his  task  is  not  yet  bejran. 
The  extension  of  the  decimal  method  to  fractions  of  the  unit  requires 
but  ft  alifflitly  greater  effort  than  tliat  which  is  involved  in  the  acquisi- 
tion of  the  numeration  of  integers.  The  similarity  of  the  principle 
makes  it  easy.  This  extension,  moreover,  is  one  which  the  learner  ia 
compelled  to  make,  whether  he  is  taught  the  metric  system  or  not ;  and 
the  tact  that  in  the  visible  divisions  of  metric  weights  and  measares  he 
has  palpable  illustrations  presented  to  him  of  such  an  extension,  makes 
of  this  system  actually  a  species  of  educational  machinery  for  facilitating 
the  attainment  of  correct  conceptions  of  the  abstractions  of  aritlimotic. 

While  it  is  an  advantage  of  great  importance  ami  value,  that,  by  tlie 
dd  of  the  metric  system,  the  elementary  books  used  in  aehools  may  be 
cleared  of  a  vast  amount  of  rubbish,  and  both  teachers  and  learners  re- 
lieved of  a  task  as  profitless  and  unnecessary  as  it  is  di'earj  and  painful, 
it  is  by  no  means  a  small  one  that  there  will  be  effected  simultaneously  a 
ler>  material  »a^ing  cf  time  not  only  in  the  teaching  of  arithmetic, 
but  also  m  all  those  branches  of  education  wbidi  have  to  deal  with 
matenal  things  Tlie  simplirity  of  the  metric  expressions  for  quantity 
so  aensibl}  facilitates  the  clpar  understanding  and  recollection  of 
the  tacts  of  physical  and  chemical  science  of  political  economy,  of 
statistical  (feograph*  and  other  kindred  subjects  and  so  singularly  ab- 
breiiates  all  calculations  which  it  is  necessary  to  institute  in  regard  to 
these  things,  that  the  Rain  to  the  learner  has  been  estimated  by  persons 
of  good  judgment  at  not  less  than  a  third  part  of  the  time  ordinarily  de- 
voted to  education.*  This  estimate  may  be  considered  excessive,  but  that 
the  gain  is  large  is  too  evident  U>  admit  of  question. 

Nest  to  the  educational  benefits  which  must  follow  the  adoption  of  the 
metric  system,  may  be  mentioned  the  practical.  The  first  of  these  consists 
intheeKtremefacility  with  whicli,  in  the  actualaffairaof  business,  all  oi)m- 
putatious  may  be  made  by  tho  help  of  this  system  for  the  purposes  either 
of  the  tradesinati  or  of  the  mechanic.  The  advantage  hence  resulting  is 
three-fold.  The  mental  effort  required  for  the  operation  is  less,  the  time 
consumed  in  making  it  is  less,  and  the  liability  to  error  is  materially 
less  than  is  the  case  in  the  use  of  denominations  of  weight  and  measure 
not  standing  to  each  other  in  decimal  relations. 

In  the  mechanic  arts,  inoi'eover,  particularly  in  all  constructions  in 
which  the  exact  adaptation  of  the  several  paits  to  each  other  is  essential, 
the  measures  of  length  in  use,  where  the  metric  system  has  not  yet  been 
adopted,  are  loo  deficient  in  the  delicacy  of  their  subdivisions  to  answer 
the  purposes  of  the  workman  ;  and  they  have  accordingly,  as  has  been 
remarked  earlier  in  this  paper,  been  discarded  in  favor  of  a  decimal  di- 

*  De  Jaeobi'^  Beport,  above  cited. 
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viaiou.  This  is  a  tacit  recognition  of  the  merits  of  the  principle  on  wMch 
tUe  iiietricai  relations  are  founded  ;  and  it  furnialies  an  indication  ot  what 
would  be  tho  practical  ad^aataKeB  which  would  follow  the  adoption  of 
tLe  decimal  division  throughout  all  the  I'angfe  of  linear  dimensions. 

An  it  respects  weighta.  where  minute  accuracy  ia  required  we  have 
seen  a  tendency  iu  the  same  direction.  The  jewellers  of  England  and 
the  United  States  may  still  continue  to  deal  in  grains  and  pennyweijfhts, 
bnt  the  mint  of  the  United  States  has  diacarded  theae  denominatioas  for 
decimals  of  an  ounce,  and  aoalytic  chemists  everywhere  use  grammes 
and  milligrammes  only. 

But  one  of  the  moat  important  of  the  practical  advantages  which  the 
metric  system  offers  to  those  wlio  use  it,  is  found  in  the  relation  which 
connects  icdyht  with  the  measure  of  avhie  eapaeity.  The  unit  measure  of 
capacity  is  a  cubic  decimetre,  and  is  called  a  litre.  The  litre  of  water 
furnishes  the  unit  of  commercial  weight,  which  is  a.  kilogramme.  The 
litre  contains  one  thousand  cubic  centimetres.  A  cubic  centimetre  of 
water,  therefore,  weighs  one  gramme. 

Water  again  is  the  standard  of  reference  for  specific  gravity  ;  that  is  to 
say,  its  specific  gravity  is  1.  Hence,  aa  the  bulk  of  water  in  litres  ia  the 
weight  of  the  same  water  in  kilogrammes ;  or  as  the  bulk  of  water  in 
cubic  centimetres  is  the  weiglit  of  the  same  water  in  grammes ;  so  the 
bulk  of  any  other  substance  in  litres  (cubic  decimotrss)  multiplied  by  tlie 
specific  gravity  o(  that  substance,  is  the  weiRlit  of  the  same  substance  in 
kilogrammes ;  and  the  bulk  of  any  other  substance  in  cubic  centimetres 
similarly  multiplied,  is  the  weight  of  that  substance  in  grammes.  Silver, 
for  instance,  has  a  specific  gravity  of  lOJ.  Hence  10^  kilogrammes  of 
silver  would  form  a  solid  linving  the  contents  of  one  cubic  decimetre. 
And  one  cubic  centimetre  of  silver  weighs  just  ten  and  a  halt  grammes. 
On  this  principle,  the  weights  of  all  solids  are  dnduted  in  metric  values 
with  great  facility,  from  a  knowledjto  of  their  bulks  and  specific  gravi. 
ties;  and  the  bulks  are  in  lite  manner  and  with  equal  facility  deduced 
from  their  weighta.  But  these  are  problems  which  are  only  solved  by 
means  of  many  figures,  involving  several  successive  multiplications  and 
divisions,  usually  also  with  inconvenient  numbers,  when  any  other  modes 
of  staling  weights  and  dimensions  are  employed  except  those  furnished 
by  the  metric  system. 

Tlie  advantages  which  accrue  to  science  from  the  use  of  this  system 
are  equally  important.  Tho  first  of  these  to  be  noticed  is  a  natural  con- 
sequence of  the  fact  that  the  system  is  in  itself  one  of  the  most  complete 
and  admirable  examples  possible  of  scientific  method.  Being  constructed 
in  exact  aocordaiice  with  the  plan  of  abstract  arithmetic,  it  makes  avail- 
able, for  the  purposes  of  its  computations,  all  the  tables  which  have  been 
pre iiared  with  reference  only  to  the  properties  of  aiistract  numbers;  thus 
not  only  reducing  labor,  but  increasing  the  power  of  tho  macliinery  by 
which  labor  ia  performed.  The  connection  between  bulk  and  weight  alao, 
which  has  just  been  mentioned  aa  being  attended  with  such  frequent  ad- 
vantage to  tlie  practical  man.  is  an  advantage  still  greater  lo  the  man  ot 
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science;  and  it  is,  in  itself,  an  Idea  strictly  scientific,  as  admiriible 
for  ita  ingenuity  as  for  its  scientific  simplieitj-,  ■  1'he  artizan  or  tlie  me- 
chanic may  liave  occasion  to  avail  liimself  of  this  property  of  ihe  system 
only  at  considerable  intervals,  but  the  chemist  or  physicist  Huds  it  of 
daily  and  hourly  use. 

The  metric  Bystem  has  f  nrthermore  become  almost  anecessity  to  the  scien- 
tific world.,  in  order  that  tliose  who  belong  to  this  world  may  understand  one 
another.  Much  of  the  literature  of  science  produced  in  the  early  part 
of  the  present  century,  and  in  centuries  before  the  present,  is  made  prac- 
tically n'seless  to  modern  readers,  in  consequence  of  (he  fact  that  all  its 
statements  of  quantity  of  every  kind  are  made  in  deoominattous  which 
areouly  locally  intelligible.  In  science.  It  is  hardlynecessary  to  say, exact- 
ness is  everything ;  and  hence  the  literature  above  spoken  of  fails  in  pre- 
cisely the  point  lu  vtbicli  all  its  jiossibility  of  value  lies.  A  patient  stu- 
dent might,  it  is  true,  by  laborious  transformations  of  the  expressions 
given,  bring  them  into  a  form  suitable  for  comparison  with  results  else- 
where obtained ;  but  it  is  not  always  the  case  that  the  values  of  the  de- 
nominations employed  are  accurately  known.  Mr,  Peigne,  in  his  com- 
pendium of  the  weights,  measures  and  moneys  of  the  world,  published 
in  France  in  18ST,  speafas  of  the  task  he  had  attempted  aa  one  tvhlch 
"  bristled  with  difficulties,  numerous  and  at  times  insolvable,  however  ob- 
stinate and  conscientious  the  persistence  which  one  mig-ht  brinjr  to  it." 
The  making  of  the  supposed  transformations  is,  therefore,  not  only  laho- 
riouB,  but  it  is  not  always  attended  with  such  certainty  as  to  the 
correctness  of  the  results  as  ia  necessary  to  the  validity  of  scientific 
deductions. 

In  the  later  years  of  our  century  the  practice  has  become  so  general 
with  scientific  writers,  of  statiufr  measures  and  weights  in  terms  of  the 
metric  system,  that  a  scientific  literature  is  growing  np  which  is  truly 
cosmopolitan.  Simultaneously  also  an  extension  has  been  given  to  the 
scope  of  the  inquiries  in  social  and  statistical  science,  so  wide  aa  to  render 
the  use  of  the  syst«m  for  these  purposes  a  matter  not  of  mere  choice,  but 
of  necessity.  It  is  now  nearly  twenty  years*  since  there  was  assembled 
at  Brussels,  on  the  invitation  of  tlie  government  of  Belgium,  a  conven- 
tion which  assumed  the  name  of  "  The  First  International  Statistical  Con- 
gress." This  body  consisted  of  two  hundred  and  tliirty-sis:  members,  who 
were  about  equally  divided  between  Belgium  and  foreign  countries, 
thirty-five  being  delegates  appointed  by  governments.  This  first  conven- 
tion, held  in  1853,  has  been  followed  by  sis  others,  of  which  the  second 

*  This  paragraph,  and  those  following,  which  relate  to  "  The  Interna- 
tional Statistical  C'ongress,"  and  the  probable  influence  of  the  proceed- 
ings of  that  body  upon  the  progress  of  mettological  reform,  are  borrowed 
from  a  paper  I'ead  before  the  Convocation  of  "  The  University  ot  liie  Slate 
of  New  York,"  at  a  session  held  at  Albany  on  the  first  day  of  August, 
1871,  and  published  in  the  "  Albany  Argus,"  ot  the  sixteenth  of  the  same 
month. 
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waa  asBemlJled  iu  Paris,  in  1835 ;  tha  tliird  at  Vienna,  in  1857 ;  tlie  fourth 
at  Loudgu,  in  18Q0  ;  the  filtli  at  Berlin,  iu  1863  ;  the  sislh  at  Florence,  in 
1807 ;  and  the  seventh  at  the  Hague,  in  1800.  The  spirit  iu  which  these 
great  interuatioual  assemblages  originated  is  explained  in  the  f»ll owing 
brief  extract  from  the  report  of  Mr  S.  B.  Rugglcs,  of  Sew  Tort,  the 
dtdegate  from  the  United  States*  to  the  convention  of  1860,  at  the 
Hague,  recently  paljlished  by  order  of  tile  United  States  Senate. 

"  The  distinguished  promoteiB,"  says  ilr.  Jidj/jies,"  of  the  first  Congress, 
at  Brussels,  had  seen  enough  of  modern  statesmanship  to  know  that  the 
government  of  nations,  in  their  present  state  of  material  projcresa^  cannot 
be  wisely  coudacted  without  a  thorough  knowledge  of  '  quantities ;'  and 
that  the  systematic  collection  and  philosophical  arranjrenlent  of  the 
'  quantities '  needed  for  showing  the  general  condltiun  of  nations,  was  an 
indispensable  preliminary  to  any  recommendation  by  an  iutemational 
congress  of  any  measures  seeking  to  promote  the  general  welfare." 

In  accordance  with  this  spirit,  "  the  olEclal  report  (or  ■  C^nte  rendu ') 
of  the  congress  at  Brussels  shoivs  its  labors  to  have  been  largely  devoted 
to  the  scientific  analysis  of  '  quantities,'  in  subjects  interesting  to  all  na- 
tions, to  be  used  as  the  basis  of  a  uniform  system  of  Inquiries,  in  actually 
collecting  the  necessary  facts."  And  in  like  manner  all  the  suceseding 
congresses  have  dfvot«U  themselves  sedalously  to  the  labor  of  bringing 
together  every  description  of  facts  obtainable  in  regard  to  the  actual 
wealth,  the  productions,  natural  and  artificial,  the  condition  of  industry 
and  commerce,  the  character  of  the  social  institutions,  and  other  matters 
of  kindred  interest,  relating  to  the  various  peoples  who  make  up  the  popu- 
lation of  the  globe.  The  results  of  such  ijiquiries  conld  only  be  made 
available  for  any  useful  purpose,  on  the  condition  that  all  the  "  quanti- 
ties" so  ascertained  should  be  reduced  to  a  form  in  which  thfy  could  be 
compared ;  on  the  condition,  therefore,  that  they  should  lie  espresaed  in 
denominations  of  the  satne  system  of  weights  and  measures ;  and,  accord- 
ingly.  it  has  been  urgently  recommended  by  all  these  congresses,  tliat  all 
statistical  statements  everywhere  sbciuld  be  made  iu  terms  of  the  metric 
system.  The  seventh  and  uiost  recent  of  these  assemblies,  moreover,  iii- 
aujTurated  a  work  which,  if  efficiently  prosecuted,  win  be  in  iionorable 
harmony  with  the  magnificence  of  the  idea  wlilch  originated  these  con- 
gresses of  the  nations.  The  nature  of  this  work  is  thus  stated  by  Mr. 
Ragglei  : 

"  On  the  last  day  of  the  session,  Dr.  Engel,  the  distinguished  director 
of  the  statistical  bureau  of  Prusaia,  presented  to  the  body,  in  general  as- 
sembly, a  plan  of  great  comprehensiveness  and  importance,  which  had 
been  matured  after  full  discussion  in  the  ai)pTOprlate  section,  and  conver- 
sation with  most  of  the  governmental  delegates.  It  provides  for  a  full 
and  syBteniatic  eicploration  of  the  whole  field  of  internatiouul  statistical 
Inquiry,  which  is  divided  for  that  purpose  under  twenty-four  different 
heads,  each  to  he  the  subject  of  sepamle  investlgallou  by  the  delegates 

the  fifth  Con. 
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or  mpmberg  from  some  one  of  the  nntinna  to  be  selected,  and  which  ia  to 
embrace  the  stntistics  under  that  head  of  all  llie  nations.  This  great 
work,  i(  fully  carried  out,  will  fnrnish,  in  convenient  encyclopedistic 
form,  a  Bystematic  aeries  of  carefully  prepared  reports  on  most  of  the 
subjects  of  highest  interest  to  the  statesmen  and  legislators  of  the  differ- 
ent nations.  Editions  of  at  least  two  thousand  copies  of  each  re]x»rt  are 
to  be  published  in  octavo  volumes,  under  regulations  prescribed  in  the 
plan,  whi^^h  was  unanimously  adopted  by  the  congress,  with  strong  ex- 
pressions of  approbation." 

Without  the  metric  system,  the  vast  mass  of  information  thus  collected 
would  be  nnavailable ;  the  encyclopedia  would  be  illegible.  This  system 
has,  therefore,  thus  become  something  more  than  a  mere  instrumental ity 
in  the  service  of  statistical  science  :  it  has  become  even  an  integral  part 
of  the  science  itself.  Henceforth  the  two  are  ao  irrevocably  wedded  that 
tliey  can  not  be  se])arated. 

Tile  "'  International  Statistical  Congress"  may  now  be  regarded  as  an 
established  institution.  Its  eighth  meeting  in  order  of  succession  will  be 
held  some  time  durinjr  the  course  of  the  year  1871,  and  probably  in  St. 
Petersburgh.  Already  the  influence  of  its  deliberations,  of  the  published 
results  of  its  labors,  and  of  the  spirit  of  comprehensive  statesmanship 
which  it  has  inculcated  and  fostered,  is  beginning  to  be  sensibly  felt,  and 
with  each  successive  decade  of  years  it  will  be  felt  with  a  power  con- 
tiuoally  increasing,  in  educating-  the  minds  of  the  peoples  and  in  mould- 
ing the  counsels  of  govemraenta  into  harmony  with  the  great  principle 
that  nations  only  then  consult  their  truest  interests  when  they  consult 
the  coiniuoii  interests  of  haraanity. 

The  gevici  idea  of  an  agency  which,  with  time,  has  developed  itself 
intoaxiower  capable  of  control liiijr,  and  destined  so  largely  to  control, 
the  future  of  human  history,  ia  to  be  found  in  the  report  of  Mr,  Atlitms 
to  the  House  of  Kepresentatives  of  the  United  States  Congress,  made  in 
1831,  which  has  been  ah-eady  cited  in  this  note.  Though  this  report  dis- 
couraged the  adoption  of  the  metric  system  by  Congre^,  and  theugh  its 
reasonings  had  the  effect  undoubtedly  to  impress  the  popular  mind  with  the 
conviction  that  the  introduction  of  the  system  into  the  American  States 
is  hopeless,  yet  the  author  himself  was  as  deeply  imbued  with  admira- 
tion of  this  system,  cousiidered  aa  a  scientific  creation,  as  the  warmest  of 
its  advocates ;  and  no  one  felt  more  profoundly  than  he  how  great  would 
be  the  boon  to  humanity  if  one  uniform  system  of  weights,  measures  and 
moneys  could  be  made  to  prevMl  everywhere  througliout  the  world.  In 
the  view  of  his  large  and  statesmanlike  intellect,  very  many  of  the  em- 
barrassments wliioli  attend  intercourse  between  nations  spring  from  the 
narrow  and  selSsh  legislation  which  looks  only  to  the  immediate  inter- 
ests or  convenience  of  particular  communities,  and  disregards  the  results 
to  the  great  family  of  men.  To  him  all  nations  and  all  races  are  brothers 
by  blood,  inheriting  the  earth  as  their  common  patrimony ;  and  though, 
in  the  esisting  state  of  human  society,  it  is  necessary  that  the  artificial 
lines  which  divide  States  from  each  other  should  be  preserved,  it  is  em- 
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inciitlT  liesirable  that,  for  as  many  purposes  na  possible,  they  ahcrald  be 
kept  nut  of  sight.  He  therefore  pro|>osed  that  the  President  of  the 
United  States  should  be  anthoiiaed  to  invite  the  governments  of  the 
several  States  having  diplomatic  relations  with  that  of  the  Union,  to  ap- 
point delegates  to  a  Congress  of  nations,  charged  with  the  duty  of  delib- 
eratiiiji  upon  measures  likely  to  he  promotive  of  the  general  welfare ; 
but  foremost,  anil  especially,  npon  the  poedihility  of  establishing  a  nni- 
form  sy.i^em  of  weights  and  measares  for  all  mankind.  That  this  im- 
portant proposition  was  productive  of  no  immediate  result,  is  attributed 
by  Mr.  Ruggles,  and  with  apparent  justice,  to  the  political  condition  of 
Europe  during  all  the  earlier  portion  of  tliis  century ;  and  especiaily  to 
tliat  compact  of  political  rulers  for  the  suppression  of  liberal  thought,  and 
the  stifling  of  all  freedom  of  political  discussiou,  which  the  momentous 
eveata  of  recent  history  have  since  shattered,  known  as  "  the  Holy  Al- 
liance.". Happily,  however,  at  length,  to  use  the  vigorous  words  of  Mr. 
Ruggles,  "  we  find  the  germ  of  the  general  convention,  planted  by  the 
far-seeing  sajjucity  of  Mr.  Adimna  in  1831,  though  slumbering  for  a  gen- 
eration beneath  the  surface,  actually  fructifying  in  1853,  when  the  first 
general  assemblage  of  natinos  by  government  delegates,  and  really  inter- 
national in  its  objects,  was  convened  at  Brussels." 

From  this  epoch  dates  a  new  era  in  the  history  of  the  world's  legislation. 
For  the  enlarged  views  »i  the  reciprocal  duties  as  well  as  of  the  true  in- 
terests of  nations  in  which  this  groat  general  movement  originated,  are 
destineil,  through  its  instrumentality,  to  impress  themselves  more  and 
more  completely  upon  human  institutions ;  until  statutes  shall  at  length 
cease  to  be  monumeiUs  of  ignorance,  prejudice  or  ignoble  jealousies,  and 
the  aim  of  all  laws  shall  be  the  greatest  good  of  the  greatest  number. 
One  most  important  result  has  already  been  secured  by  the  action  of  these 
conjrressea,  in  that,  so  far  as  the  science  of  statistics  is  concerned  so  far 
we  may  even  say,  as  the  successful  conduct  of  governmental  adminlstra 
tion  is  concerned,  it  has  made  tlie  metric  system  of  weights  and  meas 
uces  a  system  of  universal  necessity  ;  and  lias  made  a  familiar  acquaint 
ance  with  it  absolutfly  indispensable  to  every  statesman,  every  publicist 
every  teacher  or  student  of  political  economy,  and  every  enlighianed 
lawgiver  throughout  the  world. 

It  only  remains  to  examine  briefly  some  of  the  objections  which  haie 
been  brought  forward  in  disparagement  of  this  system,  and  which  have 
been  urged  as  reasons  for  discourajring  its  estension  into  countries  which 
liave  not  yet  received  it.  These  may  be  distinguished  into  two  classes ; 
as  first,  strictures  upon  the  merits  of  the  system  itself;  and  secondly, 
grounds  for  believing  its  further  extension  impossible.  The  expression 
"  further  extension,"  meaning  by  thiB,^j'(Aa!'  extension  in  any  direcUnn, 
is  essential  to  this  statement :  for  the  alleged  difficulties  classed  under 
this  head  exist  equally  in  every  quarter  in  which  the  metric  weights  and 
measures  have  not  yet  been  accepted. 

It  has  been  objected  to  the  system,  upon  grounds  purely  theoretic  or 
scientific,  that  the  basis  upon  which  it  rests  is  not  well  chosen.  The 
metre  is  in  theory  the  ten -millionth  part  of  ii  quadrant  of  a  terrestrial 
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meridian.  Its  length  ia,  tlicrefore,  as  unalterable  as  the  dimensions  of  the 
earth  itself  ;  and  it  is  impoBsihIe  that,  by  any  accident  or  complication  of 
accideots,  it  should  be  pennnnently  lost.  Nor  is  it  true,  as  is  commonly 
Bwd,  that  in  case  at  the  loss  ot  all  its  visible  types,  a  thing  hardly  con- 
ceivable, resort  should  be  necessary  to  the  remeaaurement  of  the  great  arc 
of  the  meridian  passing  througli  France,  from  which  it  was  originally 
deduced,  for  its  recovery.  For  unless  all  the  record  of  that  magnificent 
survey  should  be  simultaneously  stricben  out  of  esisteuce,  and  all  the 
monuments  obliterated  which  were  employed  to  mark  the  important 
points  of  the  great  triangulation,  the  redetermination  of  any  one  of  the 
lines  connecting  those  points  would  suffice  for  the  purpose,  since  the 
metrical  values  of  al!  those  lines  are  now  perfectly  known,*  The  objec- 
tion, however,  is,  that  all  the  terrestrial  meridians  are  not  equal.  The 
metre,  therefore,  supposing  it  to  be  correctly  determined,  is  only  the  ten- 
millionth  part  of  a  quadrant  of  that  meridian  on  which  the  great  French 
arc  was  measured.  This  objection  is  pressed  very  seriously  by  Sir  John 
SeTschel,\  who  quotes  the  discuasion  by  General  de  Schubert,  in  tlie  Me- 
moirs of  the  AcAdemy  of  Science  of  St.  Petersburgh,  of  the  principal 
meridian  measurements  lieretofore  made,  wherein  it  ia  concluded  that  the 
equator  is  an  ellipse  and  not  a  circle,  its  major  axis  having  one  extremity 
in  longitude  about  41°  east  of  London,  the  other  falling  in  the  middle 
of  the  PaciSc  ocean,!;   The  ellipticity  apparently  made  out  ia  very  alight, 


t  A  lecture  entitled  "  The  Ta^,  Vie  Pendv.lv.ra,  and  the  Metre^  coniiid- 
ered  in  referenee  to  ikn  Ohmee  of  a  Btnndard  of  Length."  Read  before 
the  Leeds  Astronomical  Society.  October  37, 1868.  By  Sir  Johm  F.  W. 
Herschel.  Published,  in  a  volume  of  "  FamUiar  Lectures  on  Scientific 
Subjects."  .London  and  New  York :  1886. 

t  "  Esiiai  d'wne  diiermiiiation  de  la  vMtable  figure  de  la  Terre.  Par 
T.  F.  DB  ScnuBERT."  St.  Petersburgh :  1859.  An  abstract  of  the  most 
important  particalara  of  this  discussion  was  prepared  by  Mndiei,  lot  Prof. 
He^lfs  Wochenachrift  fiir  Afttonomie,  Meteorologie  und  Geographie,  (Nos. 
51  and  53,  Dec.  31  and  38, 1859,)  which  was  afterwards  translated  by  G. 
A.  Bahott,  Esq..  of  the  United  States  Coast  Survey,  and  republished  in 
the  AmerKan  Journal  of  Scienee,  vol.  XXX.,  second  series,  from  July  to 
Nov.  1880. 

Mr.  Airff  also.  Astronomer  Royal  of  England,  gave,  in  the  MontUy 
Notices  of  the  Boyal  Aftronomiecu,  Society  for  January.  1860,  a  synopsis  of 
the  method  of  Gen.  de  Schubert,  aud  its  results,  suggesting  at  the  same 
time  that,  by  generalizing  the  method  still  farther,  these  results  might 
probably  be  imide  more  satisfactory.  Upon  thia  hint  of  Prof.  Airy,  Caiit. 
A.  S.  Glarke,  of  the  British  Ordnance  Survey,  was  led  to  make  a  very 
elaborate  re-ex  ami  nation  of  the  question  of  the  earth's  figure  and  dimen- 
sions, reaching  conclusions  somewhat  different  from  those  of  Gen.  de 
SchjMrt,  and  increasing  the  apparent  error  of  the  metre. 

The  publication  of  (Jen.  de  ScAitftej'i '«  paper,  here  referred  to,  marks 
certainly  a  new  era  in  the  history  ot  geodetic  investigation ;  but  the  data 
thus  far  gathered  by  direct  measurement  are  far  from  being  sufficient  to 
admit  of  the  aatisfactory  application  of  his  method,  or  of  the  more  gen- 
eral one  of  Capt,  Clarke,  in  practice.  The  truth  of  this  assertion  will  be 
manifeat  from  the  following  al 
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(only  a  little  over  one-nine-tlioTisaiidtli,)  and  the  actual  diflference  between 
tlie  major  and  the  minor  aiis  ia  less  tlian  one  mile,  Tlie  differencB  is 
eafficieat,  however,  t*  invalidate  tlie  assumption  of  the  scientific  commis- 
eion  of  17il9,  under  whose  advice  tlio  basis  of  the  metric  Bvstem  was 

Hitherto,  it  has  been  generalty  held  by  Reodesists,  (1.)  thai  the  me- 
ridians of  the  earth  are  ellipses  ;  (3,)  that  the  axis  of  rotation  is  the  minor 
axis  of  all  these  elliptical  meridiana:  and  (3,)  titat  the  Tnertdians  of  the 
eaith  are  all  eqnal.  On  this  hypothesis,  it  would  not  matter  in  liow  widely 
different  lon^tndes  dififerent  deirrees  of  latitude  should  be  measured ;  whMi 
compared,  they  ought  always  ttigivethe  same  values  for  the  polar  and  tht* 
equatorial  diameters  of  the  spheroid,  aud  for  the  compression  of  the  poles. 
Tlie  fact  is,  that  the  results  deduced  from  sucli  compaiisons  are  largely 
diBCordant. 

Gen.  (te  Schubert's  paper  commences  with  a  series  of  comparisons  of 
this  nature.  For  the  purposes  of  the  comparison  he  selects  eight  differ- 
ent arcs,  vii :  the  great  Eusaian  arc,  of  S5°  20'  in  lenjtth  ;  the  Indian  arc, 
21°  21':  the  French  arc,  (extended  to  Formentera,)  13°  33';  the  South 
African  arc,  (of  Maclear  and  Henderson.)  4°  87' ;  the  Peruvian  arc,  3°  7' ; 
the  British  arc,  2°  50',(8ince  extendeii  to  10°  13' ;)  the  Prussian  arc,  1°  30' ; 
and  the  Pennsylvania  am,  1°  39'.  Five  of  these  eight  arcs  differ  much 
lees  in  longitude  than  could  be  desired,  being  all  within  a  range  of  less 
than  thirty  degrees.  Tlie  Indian  and  the  Peruvian  arcs  diftfer  in  longi- 
tude by  nearly  half  a  circle,  bat  the  Pernvian  ia  very  short.  The  Penn- 
sylvaninn  aw  is  nearly  in  the  same  longitude  as  the  Peruvian,  and  seems 
to  have  been  included,  not  as  having  important  weight,  hut  because  of 
this  circamstance. 

Comparing  eacli  of  these  eight  arcs  with  every  other,  the  author  obtains 
twenty-eight  systems  of  elements,  preaentinif  great  discordances.  The 
maximnm  and  minimum  values  obttdned  for  the  aemiaxes  differ  by  miles, 
and  the  values  found  for  the  compression  are  equally  various.  Gen.  de 
ScXubert  concludes  from  this  that  tlie  earth  cannot  be  a  solid  of  revolu- 
tion ;  hot  he  still  holds  that  the  meridians  are  elliptical ;  and  he  conse- 
quently infers  that  the  true  mode  of  finding  the  figure  of  the  earth  is  t* 
compare  different  portions  of  each  arc  with  other  portions  of  the  same 
arc,  or  with  the  whole. 

When  this  conclusion  Is  reached,  however,  we  see  at,  once  how  meagre 
are  the  materials  available  for  the  application  of  this  method.  The 
EuHsian  arc  a  little  exceeds  one-fourth  of  a  quadrant  in  length,  and  the 
Indian  arc  falls  short  of  one-fourth  of  a  quadrant  by  about  tlie  same 
amount.  The  French  arc  {extended  to  Formentera)  is  about  one-seventh 
of  a  quadrant.  Tliese  are  long  enouffh  to  permit  of  some  comparisons, 
tolerably  trustworthy,  to  be  made  within  themselves ;  but  the  rest  in  the 
list  above  given  may  for  this  purpose  be  dismissed  at  once. 

Now  dividing  these  three  principal  arcs  Into  two  portions  approxi- 
mately equal,  each,  the  author  obtains  from  the  Indian  and  the  Ruaaian, 
values  of  the  polar  axis  differing  only  about  fifteen  hundred  feet ;  but 
the  difference  between  the  valnes  of  this  element  aa  deduced  from  the 
Indian  and  the  French  area,  ia  more  than  ten  times  as  great,  or  exceeds 
flfteen  thousand  feet. 

Tlie  author  therefore  rejects  the  French  arc  in  making  this  determina- 
tion, thus  narrowing  hia  base  to  the  Indian  and  the  Russian  alone ;  giving 
at  tlie  same  time,  rather  arbitrarily,  double  the  weight  to  the  Russian 
which  he  gives  to  the  Indian. 

By  the  aid  of  the  semiaxis  thus  found,  and  the  measured  length  of 
the  degree  of  Peru,  the  equatorial  radius  in  tlie  longitude  of  tlie  Peru- 
i-ian  arc  is  obtained ;  and  this,  with  the  Indian  and  the  Russian  equatorial 
radii,  servee  to  determine  the  eccentricity  of  the  equator,  conaitiered  as 
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selected  ;  the  assumption,  viz :  that  the  earth  is  a  regular  oblate  spheroid, 
all  the  sectlonB  ot  which,  made  by  planes  passing  throufch  the  aiis  of 
revolution,  are  equal  and  similar.  On  this  assumption,  the  teu-millionth 
part  of  any  one  meridional  quadrant  ia  the  ten-millionth  part  of  any 
otter ;  and  wherever  a  man  may  be  upon  the  surface  of  the  planet,  he 
has  boneatb.  his  feet  the  natural  standard  upon  which  reata  the  system  of 

an  ellipse,  and  the  positioa  of  ita  major  and  minor  ases.  To  find  the 
length  of  a  meridional  quadrant  in  any  longitude,  the  nest  step  is  to 
calculate  (which  with  the  data  now  possessed  is  easy)  the  length  of  the 
equatorial  radius  in  that  longitude.  This  ia  the  major  seraiaxia  ot  the 
meridional  ellipse,  and  the  earth's  polar  semiasis  is  the  minor. 

The  idea  of  this  method  is  escellenl,  but  it  rests  on  assumptions  whioL 
are  only  approximately  true,  and  it  requires  that  more  numerous  and 
more  extended  iiieasureraents  should  be  made  hefore  it  can  be  satisfac- 
torily applied.  It  assumes  that  the  meridians  are  all  elliptical,  hut  none 
of  them  appear  to  be  strictly  ao.  It  assumes  the  equator  to  be  an  ellipse, 
bnt  the  equatorial  diameters  independently  deduced  from  the  several 
meridional  arcs,  do  not  well  sustain  that  liypothesis.  Capt.  Piaisi  Smyth, 
Astronomer  Itoyal  of  Scotland,  expresses  the  opinion  (■'  Our  Inheritance 
in  the  Qreat  Pyramid,"  p.  38,)  tliat  they  prove  it  rather  to  he  "  an  irregular 
curvilinear  triangle."  There  is,  furUiermore,  amechanioal  difficulty  in- 
volved in  Gen.  de  iSc7iM6er< '« theory  of  the  earth's  figure;  which  is,  to 
explain  how  a  planet  of  which  the  surface  is  three-fourths,  and  the  equa- 
toruil  circumference  nearly  five-sixths,  fluid,  should  have  the  form  of  an 
ellipsoid  of  three  unequal  axes.] 

]t  was  suggeeted  by  Prof.  Airy,  as  above  stated,  on  examining  the  re- 
sults of  (Jen.  de  Schubert,  that  a  better  mode  of  employing  tlie  available 
material  would  be  to  make  no  attempt  to  determine  in  advance  the  value 
of  the  earth's  ])olar  asis,  or  any  of  its  equatorial  radii,  but  to  leave  the 
three  semiaxes  of  the  ellipsoid,  as  well  as  the  longitude  of  the  equa- 
torial semiases,  indefinite  ;  and  to  determine,  by  the  method  of  least 
squares,  wliat  values  given  to  these  would  best  represent  all  the  posi- 
tions ot  all  the  stations  which  had  been  determined  astronomically  and 
geodeticatly  upon  the  several  arcs  measured.  This  was  the  method  em- 
ployed by  Capt.  Clarke,  in  his  elaborate  investigation  presented  to  the 
koyal  Astronomical  Society  in  1860,  and  published  in  that  year  in  the 
39th  volume  of  their  Memoirs.  Capt.  Clarke  selects  forty  stations  upon  the 
lines  of  the  Indian,  the  Russian,  the  French,  the  British  and  the  Peruvian 
arcs,  and  determines  what  are  the  values  of  the  variable  elements  men- 
tioned above,  wiiicli  make  the  sqiinres  of  the  errors  of  latitude  of  these 
stations  a  minimum.  He  thus  finds  a  larger  eccentricity  in  the  equator 
than  Gen.  de  Schubert,  and  a  amaller  polar  axis ;  also  a  larger  eccentricity 
of  the  Paris  meridian,  and  a  larger  error  of  the  metre.  Capt.  Clarke  has 
several  times  modified  his  results,  as  reason  lias  been  found  to  correct  the 
latitudes  of  some  of  h?s  stations ;  and  he  appears  to  be  by  no  means  satis- 
fied that  the  equator  is  truly  an  ellipse  and  not  a  circle.  On  this  point 
his  own  langnage  is :  "  Whatever  the  real  figure  of  the  earth  may  be,  if 
on  the  investigation  we  presuppose  it  to  be  an  ellipsoid,  it  is  quite  clear 
that  the  arithmetical  process  must  bring  it  out  an  ellipsoid  of  some  kind 
or  other;  which  ellipaoid  will  agree  better  with  all  the  observed  latitudes, 
as  a  whole,  tlian  any  spheroid  of  revolutitm  will.  Nevertheless,  it  would 
scarcely,  I  conceive,  be  correct  to  say  we  had  proved  the  earth  not  to  be 
a  solid' of  revolution.  To  prove  this  would  require  data  which  we  are 
not  in  possession  of  at  present,  which  must  include  several  arcs  of  longi- 
tude. In  the  mean  time,  it  is  interesting  to  ascertain  what  ellipsoid  does 
actually  best  represent  the  eiiiatlng  measurements," 
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weiglits  and  measurea  for  the  world.  Bat  since  this  assamptioii  liaa  been 
shown  to  be  possibly  or  proljahly  incorrect,  we  are  no  longer  at  liberty  to 
regard  the  ten-inilliouth  part  of  a  qaadrant  of  a  meridian  as  beiug  a  quan- 
tity everywhere  the  same.  A  metre  deduced  from  the  great  meridional 
arc  of  Russia  would  be  slightly  greator  than  one  derived  from  the  arc  of 
Pern.  The  aelual  metre,  supposing  it  to  be  truly  the  ten-millionth  part 
of  the  French  quadrant,  would  fall  very  nearly  half  way  between  these 
values ;  since,  according  to  de  SeAubert,  the  radius  of  the  equatorial 
ellipse  lying  in  the  plane  of  the  French  arc  is  very  nearly  the  mean  equa- 
torial radius ;  while  the  similar  radii  corresponding  to  the  Russian  and 
Peruvian  meridians,  are  not  far  from  the  positions  of  the  equatorial  semi- 
axta.*  This  dismvery,  if  it  Is  proper  to  apply  such  a  term  to  what  is  as 
yet  but  a  plausible  hypothesis,  renders  it  necessary  to  qualify  the  defini- 
tion of  the  metre,  and  to  say  that  this  unit  is  the  ten-mill iontli  part,  not 
of  a  quadrant  of  any  terrestrial  meridian,  but  of  a  quadrant  of  a  particular 
terrestrial  meridian.  Wliatever  there  may  be,  therefore,  pleasant  to  the 
imagination  in  tlie  idea  of  a  standard  derived  directly  from  a  dimension 
everywhere  the  same,  and  everywhere  equally  ascertaioable,  of  the  globe 
on  which  we  live,  must  be  relinquished.  This  consideration  would 
no  doubt  have  been  fatal,  in  the  view  of  the  scientific  commission  of  1799, 
to  the  claims  of  the  meridian  as  a  basis  of  a  system  of  weights  and 
measures,  had  tlie  irregularity  of  the.  earth's  figure  been  known  at  the 
time  it  was  selected  for  that  purpose ;  for  the  commission  rejected  the 
proposition  to  adopt  the  pend  alum  as  the  basis,  for  the  reason  of  a  similar 
want  of  uniformity  of  the  indications  of  such  a  standard  in  different  lati- 
tudes and  diflferent  longitude.  It  must  be  obvious,  however,  that  it  is 
only  the  ideal  perfection  of  tlie  standard,  scientifically  considered,  that  is 
impaired  by  the  discovery  of  the  irregularity  of  the  terrestrial  ellipsoid. 
Practically  this  circumstance  is  of  no  importance  whatever.  If  the  stand- 
ard had  been  some  natural  dimension  to  which  reference  could  upon  oc- 
casion be  easily  made,  either  directly  by  individuals,  or  by  tlie  combined 
effhrtsot  several.eKactinginpraotieenogrent  labor  or  expenditure  of  time 
or  of  money.then  the  discovery  that  this  dimension,  originally  assumed  to 
be  everywhere  the  same,  is  not  so,  would  be  one  of  gravity.  But  the  quad- 
rant of  the  meridian  has  no  such  universal  availability  as  this.  It  was 
not  contemplated  by  the  authors  of  the  metric  system  that  the  stupendous 
labor  of  measuring  a  great  meridian  arc  would  be  ever  again  undertaken 
for  the  purpose  of  simply  verifying  the  length  of  the  metre,  or  of  recov- 

*  The  positions  of  these  ases  ai*,  however,  very  imperfectly  ascer- 
tained, if  indeed  the  whole  hypothesis  of  the  ellipticity  of  the  equator 
is  not  a  mistaken  one.  Capt.  Vlarke'a  paper,  referred  to  previously,  re- 
moves the  vertex  of  the  equatorial  ellipse  from  longitude  41°  East  to 
longitude  14°  East.  This  would  give  to  the  Paris  meridian  nearly  a  max- 
imum instead  of  a  mean  length.  In  his  revised  cal eolation,  published  in 
1866,  in  an  appendix  to  a  volume  from  the  Ordnance  Survey,  containing 
"  Comparisons  of  Standards  of  Length  of  Enghmd,  France,  Belgium, 
PriDiia.  Russia,  India  and  AiiatrtUia,'  he  removes  it  again  from  14  East 
to  15°  34'  East. 
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Pring  it,  in  cast:  of  its  accidental  loss.  The  latter  accident  was  provided 
for,  by  directing  tliat  tlie  metre  should  he  reestalilished,  in  case  of  the 
destruction  of  tlie  prototype  deposited  at  the  palace  of  the  Archives,  by 
means  of  its  known  relation  in  length  to  the  length  of  the  pendulum 
vibrating  seconds  at  Paris.  But  it  is  not  probable  that  even  this  com- 
paratively expeditious  method  would  be  practically  resorted  to,  since 
pendulum  experiments  of  this  degree  of  delicacy  are  difBcult;  and  are 
themselves  subject  to  Bome  uncertainty.  The  probability  rather  is,  that 
the  prototype  metre  would  be  replaced,  if  lost,  in  the  same  manner  in 
which  the  standard  British  yard  was  reproduced  after  its  destruction  by 
the  burning  of  the  Parliament  houses  in  1834 ;  and  that  is,  by  the  com- 
parison of  copies  of  it  carefully  made  previously  to  its  destruction,  of 
which  considerable  numljers  now  exist.  The  British  statute  on  the  sub- 
ject, like  the  French,  required  the  reprodaction  to  be  made  by  reference 
to  the  seconds  pendulum ;  but  since  the  renewal  of  the  standard,  this  pro- 
vision of  law  has  ceased  to  esist  in  Great  Britain. 

Looking  at  the  matter  practically,  therefore,  it  may  be  stated  that  the 
metre  is  the  length  of  a  certain  platinum  l>ar,  originally  constructed  of 
the  exact  length,  as  presumed,  of  one-ten-millionth  part  of  the  terrestrial 
meridional  quadrant  passing  through  Paris  ;  this  length  having  been  de- 
termined by  an  elaborate  measurement  of  nearly  one-ninth  part  (9°  40')  of 
that  quadrant.  The  paramount  reason  lor  the  selection  of  such  a  standai'd 
originally,  was  that  the  unit  might  be  as  invariable  as  the  glotie  itself. 
This  property  of  invariability  it  has,  in  being  derived  from  a  particular 
meridian,  quite  as  completely  aa  it  could  have  it  if  all  the  meridians  were 
equal.  The  fact  tliat  the  metre  represents  the  ten-millionth  of  one  par- 
ticular quadrant,  is  only  to  be  regretted,  inasmuch  as  it  detracts  from  the 
beauty  of  the  pure  ideal  upon  which  the  system  was  founded. 

But  it  is  objected  tliat  the  actual  metre  is  not,  after  all,  the  exact  ten- 
millionth  part  even  of  this  particular  quadrant.  It  is  said  to  be  too  small 
by  a  fraction,  minute  indeed,  but  by  no  means  inappreciable.  This  objec- 
tion, which  is  apparently  not  without  foundation,  seems  by  some  to  be 
regarded  as  a  sufficient  reason  for  rejecting  the  metre  as  the  i>asis  of  a 
system  of  weights  and  measures  altogether.  Such  persons,  to  be  logical, 
should  reject  equally  every  basis  which  purports  to  be  a  determinate  part 
of  any  given  dimension  of  tiie  earth,  whether  it  be  of  a  meridian,  or  of 
the  equatorial  circumference,  or  of  the  polar  axis,  or  of  the  equatorial  or 
the  mean  diameter,  unless  this  dimension  shall  be,  or  unlil  it  shall  be, 
demonstrated  to  have  been  ascertained  with  absolute  exactness.  But 
that  certainly  is  not  the  case  at  present  with  any  of  the  dimensions  just 
named.  If  anything  is  made  apparent  by  an  examination  of  the  details 
of  any  of  the  great  geodetic  operations  which  have  been  carried  on  during 
the  last  two  hundred  years,  it  is  that  the  earth  is  too  irregular  in  figure 
to  be  regarded  any  more  as  an  ellipsoid  of  three  axes,  aa  Gen.  de  BchubeTl 
and  Capt.  Otorfe  would  make  it,  than  as  a  simple  oblate  spheroid ;  and  yet 
these  gentlemen  profess  to  assign  the  error  of  the  metre,  by  comparing  the 
quadrant  passing  through  Paris,  theoretically  computed  as  a  quadrant  of 
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Huch  an  ellipsoid,  with  the  same  quadrant  aa  determined  by  the  act  vial 
measurement  of  its  ninth  part.  But  certainly  this  arc  measured  did  not 
focm  part  of  a  regular  ellipse.  Had  that  been  true,  the  successive  de- 
grees measured  would  have  exhibited,  in  proceeding  froin  south  to  north, 
a  regular,  and  gradual  increase  iu  length.  An  increase  was  observed,  but 
it  waa  by  no  meaus  regular.  The  whole  arc  being  divided  into  three 
parts  approximately  equal,  showed,  in  the  southern  diviEion,  a  mean  in- 
crease of  13'9  toises ;  in  the  middle  division,  an  increase  of  334  toiaes  ; 
and  iu  the  northern  division,  an  increase  of  5*5  toises  only.  When  sub- 
sequently the  arc  had  been  eiteiided  northward  to  tlie  latitude  of  Green- 
wich and  southward  to  the  island  of  Formentera,  making  a  total  of 
13°  4B  4J  89  or  very  nearly  one-seventh  of  the  quadrant,  a  similar 
dniaion  mio  five  parts,  (the  northern,  however,  being  less  than  the  aver- 
age of  the  otliers,)  gave,  in  the  southern  division,  a  diminution  going 
north  in  direct  contiaJiction  to  the  tlieory  of  a  flattened  spheroid.  The 
succession  of  values  was  then,  for  the  southernmost  division,  a  diminutJon 
of  two  toises  per  degree  going  nortli ;  for  the  second, an  increase  of  12S 
toises;  for  the  third,  an  increase  of  S3*4  toises;  for  the  fourth, an  iucrease 
of  8'4  toises  i  and  for  the  fifth,  an  increase  of  7'33  toises.  It  is  thus  mani- 
fest that  the  diminution  of  curvature  was  least  rapid  in  the  middle  of  the 
arc,  being  more  rapid  both  uortli  and  south  of  that  point,  which  is  not  a 
characteristic  of  an  elliptical  curve.  The  scientific  commission  which  Bxed 
tlie  length  of  the  metre,  had  before  it  only  the  measurement  from  Mont 
Jouy  to  Dunkirk,  of  9°  40'  45", 67.  Two  eminent  geometers,  members 
of  this  commission,  Laplace  and  Legtndre,  found,  from  a  comparison  of 
the  different  sections  o(  this  arc,  an  ellipticity  of  l-150tli  and  1-1 48th : 
but  from  a  comparison  of  tlie  whole  with  the  arc  of  Peru,  only  an  ellip- 
ticity  of  1-Jl!j4th.  Delanibre,  who,  with  MMiain,  had  eseeiited  the  meas- 
urement, found,  from  a  similar  comparison  with  the  Peruvian  arc,  an  eccen- 
tricity of  l-313tli,  and  subsequently  of  l-309tU.  Upon  the  extended  arc, 
from  Formentera  to  Greenwich,  he  made  the  eccentricity  finally  l-178th. 
The  commission  fixed  the  metre  at  443*396  French  lines ;  but  Delwmbre 
concluded,  from  his  latest  results,  that  the  true  length  should  be  443'330 
lines ;  which,  it  correct  would  show  the  metre  of  the  commission  to  be 
too  short  by  l-460th  rt  an  Engl  sh  inch 

Degrees  in  the  same  latitudes  measured  in  different  parts  of  the 
world,  differ,  in  some  instances  verj  sensiblj  Ihe  length  ot  the  degree 
found  by  Liesganig  in  Hungary  is  materially  less  tlian  that  in  the  cor- 
responding latitude  m  Frame  Tliat  found  bj  Mason  and  IHxon,  iu 
Pennsyivaaia,  is  also  considerably  less  than  thit  ni  the  French  geode- 
sists  between  Formentera  and  Mont  Jouj  bith  in  latitude  39^,  A  very 
extraordinary  anomalj  is  presented  bj  the  measurement  of  Lacaille,  at 
the  Cape  of  Good  Hjpe  which  gnes  in  latitude  d^°  b  a  greater  lengtli 
than  is  found  in  France  in  latitude  45  This  determination  compared 
with  the  Peruvian  arc  would  implv  m  the  southern  hemi'^ptero,  the 
extreme  ilatteuiuij  of  1    8th  * 

*  Little  weight  is  attached  to  the  measurement  in  Pennsylvania,  it 
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Any  two  meaaiirpments  anywhere  made,  when  compared,  g'ive  a  dif- 
ferent value  for  the  compression  of  the  polar  regions ;  and  these  differ- 
ences are  moreover  found  as  well  in  comparing  different  parts  of  the  same 
measured  arc,  as  in  comparing  different  area.  Col.  Everest,  in  liis  report 
upon  the  northern  section  of  the  great  meridian  sarvey  of  India,  liaa 
thus  made  comparisons  upon  twelve  arcs,  comhined  in  forty-two  difTerent 
modes  and  from  every  comparison  he  has  deduced  a,  different  eilip- 
ticity,and  different  valnes  of  the  earth  s  polar  and  equatorial  diameters  * 
Among  the  arcs  thoi  compared  are  the  Indian  arc,  the  Rnasian  arc,  the 
French  arc  the  Swedish  arc  and  th<  Peruvian  arc.  The  northern  half 
of  the  northern  section  of  the  Indian  are  compared  with  the  soutllern 
half  of  the  same  section  gives  an  eccLntricity  of  l-192iid;  while  the 
southern  half  oi  the  northern  section  compared  with  the  wliole  southern 
section,  gives  one  of  ]-30Oth— ahout  half  the  former. 

The  followinft  remarks  \  of  Co!.  Everest  illustrate  the  futility  of  the  at- 
tempt, in  the  present  sta,te  of  our  knowledge,  to  ascertain,  with  anything 
like  minute  enactneaa,  the  true  dimensions  of  the  earth,  from  geodetic 
measurementa.  He  says:  "In  making  the  selection  of  arcs,  which  are 
most  worthy  to  be  employed  in  these  comparisons,  it  is  utterly  hopeless 
to  escape  the  imputation  of  esercising  the  judgment  arbitrarily,  for  the 
plain  reason  that  what  pleases  one  person  will  rarely  satisfy  the  views  of 
another.  If,  however,  the  elements  be  all  authentically  extracted,  and 
their  functional  constants  accurately  compnied,  it  can  be  of  little  moment 
what  selection  is  made,  provided  a  fall  exposition  he  afforded ;  for  these 
elements  and  constants  will  materially  facilitate  the  task  of  those  who 
give  the  preference  to  any  other  arcs  than  those  chosen."  And  further  : 
"  As  each  comparison  gives  an  independent  value  of  the  major  axis  of 
the  ellipse  and  of  the  compression,  there  arises  a  difficulty  similar  to  that 
just  alluded  to,  of  filing  on  the  least  objectionable  method  of  linding 
the  moat  probable  mean  result;  to  whicli  the  same  observation  is  appli- 
cable, via  :  that  every  geodeaiat  is  at  liberty  to  use  that  which  seems 
best  to  him,  provided  he  gives  a  full  explanation,  and  leaves  the  data 
free  for  others  to  employ  in  any  manner  they  may  deem  preferable." 

The  conclusion  at  which  we  arrive  from  all  this  discussion  is,  tliat 
while  the  metre  is  probably  somewhat  in  error,  the  amount  of  its  error  is 
a,  and  that,  if  it  were  altogether  correct,  we  could  not  know  it  to 


having  been  made  without  triangulation,  and  with  the  chain  alone.  Gen. 
de  Selmberl,  computing  its  length  Irom  his  hypothetical  spheroid,  makes 
it  676  feet,  or  about  one  furlong,  too  short— the  total  length  measured 
being  nearly  103  miles.  LaeaUieg  measurement  has,  moreover,  been 
shown,  by  the  more  esact  operations  of  Maclear  and  Henderson,  to  have 
been  affected  by  a  very  material  error  of  excess 

•  Similarly  discordant  results,  obtained  later  by  Gen.  de  Schubert,  by 
comparisons  made  upon  eight  measured  arcs,  have  been  mentioned  above. 
It  may  be  thought  by  some  that  the  citations  from  Col.  Shereat,  which  fol- 
low, have  no  longer  any  value ;  but  it  is  too  early  yet  to  say  that  the  old 
geodetic  methods  are  entirety  superseded. 

t  An  Account  of  the  Measurement  of  two  Seeiimis  of  the  Meridional  Arc 
of  India,  <te.  By  Lieut.  Col.  Bvbrbbt.  London,  1847.  The  citations  are 
from  p.  43S. 
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be  80.  Delambre,  the  diatinguiBlied  geodesist,  whose  labors  contributed 
so  ]argel)-  to  fumisli  the  basis  on  which  tlie  intommioiial  commiasion  of 
1799  tstablislied  their  determination  nl  the  metre,  and  himself  a  member 
of  that  commission,  makes  the  defect  of  length  about  equivalent  to 
l-460th  of  an  inch.  Sir  John  Heraehet,  computing  from  the  data  fur- 
nished bj"  Airy,  Bessd  and  de  Schiibert,  puts  it  at  l-208th  of  an  inch. 
The  same  authority,  computing  fiflm  the  results  of  Capt.  Clarke,  ad- 
vances the  magnitude  of  the  error  from  l-308th  to  1-I63rd  of  an  inch. 
And  Capt.  Clarke  himself,  in  his  later  computation,  published  in  1866,  in 
a  volume  iaaued  by  the  Ordnance  Survey,  gives  it  at  the  somewhat  re- 
duced value  of  l-173rd.  Finally,  from  the  direct  consideration  of  the 
French  geodetic  measurement  itself,  we  have  some  reason,  aa  wiU  pres- 
ently be  made  to  appear,  to  suppose  that  these  valuations  may  be,  one 
and  all,  too  great.  But  what  is  beyond  any  question  is  that  no  two 
geodeaista,  though  starting  from  the  same  facts  ever  reach  precisely  the 
same  result;  that  every  addition  to  the  data  must  modifj  every  pre- 
viously formed  deduction ;  and  that  the  time  will  probably  never  arrive 
when  the  length  of  any  meridional  quadrant  will  b--  known  with  abso- 

It  will  of  course  be  understood,  and  it  has  been  stated  already,  that  the 
manner  of  arriving  at  any  value  of  the  imputed  error,  is  by  comparing  a 
calculated  value  of  a  hypothetical  quadrant  of  a  preaumedly  regular 
ellipsoid  of  three  axes,  with  the  length  of  an  actual  quadrant  of  the 
earth  itself,  aa  determined  by  the  direct  measurement  of  its  ninth  part. 
Now,  it  HO  happens  that  the  French  arc,  upon  the  measurement  of  which 
the  metre  is  founded,  is  so  aituated  aa  to  give  very  nearly  the  length  of 
the  mean  degree ;  that  is,  of  a  degree  scarcely  at  all  affected  by  the  ellip- 
ticity  of  the  meridian,  whether  that  be  greater  or  less.  The  limiting  lat- 
itudea  are  Mont  Jouy,  41°  32'  4S",4,  and  Dunkirk,  51°  3'  9" .7,  of  which 
the  aum  exceeds  a  quadrant  by  but  about  two  and  one-third  degrees.  If 
this  sum  had  been  just  90°,  the  influence  of  the  ellipticity  upon  the 
length  of  the  metre  would  have  been  practically  inappreciable.  In  the 
actual  case,  the  aulratitution  of  the  ellipticity  found  by  Gen.  de  Schubert, 
for  that  employed  by  the  scientific  commisaion,  would  not  have  affected 
this  length  by  so  much  as  the  fltty-thousandth  part.  The  possibilities  of 
error,  which  always  exist,  to  the  extent  of  a  second  or  two,  and  inevita- 
bly to  fractions  of  seconds,  in  the  latitudes  of  the  terminal  stations,  may 
introduce  a  larger  degree  of  uncertainty  than  this — an  uncertainty  which 
diminishes,  however,  aa  the  amplitude  of  the  arc  is  greater. 

The  error,  then,  if  it  exists,  ia  thus  thrown  upon  the  process  of  meas. 
urement.  According  to  the  computation  of  Sir  John-  Serschel,  from  the 
data  of  Gen.  de  ScMibert,  the  international  commission  of  1799  made  their 
quadrant  too  short  by  4,008  British  feet.  From  Capt.  Clarke's  results  he 
deduces  the  larger  error  of  5,134  feet;  but  Capt.  Clarke  himself  gives 
the  length  ot  the  quadrant  passing  through  Paris  as  being  1,472"5  metres 
in  excess  of  ten  million,  which  ia  equivalent  to  an  error  of  4,831  British 
feet.  Hence,  the  original  measurement  must  have  been  wrong  to  the  ex- 
tent of  445  feet,  (the  ninth  part  of  4,008,)  if  we  adopt  the  first  conclusion. 
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or  of  537  feet,  (the  ninth  part  of  4  R31,)  if  we  prefer  the  second.  Now,  a 
test  of  the  accuracy  of  the  geodctii.  work,  as  it  was  actuallj  conducted, 
may  be  found  m  the  fatt  that  the  base  of  veriScation  at  Perpigoan, 
G,006'349  toises  in  Ipn^th,  having  been  determined  by  compulation 
through  a  chain  of  fift>  three  triangles,  from  tlie  base  at  MbIuii,  distant 
33,000  toiaes  wa.t  found  to  be  apparently  of  the  length  of  6,006-089  toisea; 
BO  that  between  the  len^h  as  measured  and  the  length  as  computed, 
there  was  a  diaorepancy  of  only  si;:teen-one-hundredtha  of  a  toise.  As 
in  33,000  there  are  iive  and  a  half  times  6,000,  this  error  indicates  a  pos- 
sible error  five  and  a  half  times  greater  on  the  whole  distance  between 
the  bases;  that  is  to  say,  nearly  T.  088.  Then  as  the  whole  arc  meas- 
ured was  551,485  toisea,  or  seventeen  times  33,000,  the  total  error  on  the 
whole  distance  might  have  been  poaaibly  T.  15 ;  which  is  eqaivalent  to 
ninety-ail  feet  nearly.  The  probabilities  are,  therefore,  that  the  length 
of  the  quadrant,  as  determined  by  MSchain  ajid  Delambre,  is  not  in  error 
more  than  about  800  feet,  if  as  much ;  and  that  the  possible  error  of  the 
platinum  metre  of  the  Archives,  instead  of  amounting  to  l-200th  of  an 
inch,  does  not  esceed  l-960th.* 

It  ia  not  a  matter  of  any  practical  importance,  however,  what  is  the 
supposed  value  of  thia  minute  fraction.  There  can  be  no  doubt  that 
every  new  meridional  measurement  will  furnish  material  to  the  geom- 
eters for  new  inveatigationa  and  new  results ;  nor  is  it  probable  that  it 
will  soon  be  settled  what  is  the  true  length  of  any  meridian.  The  lec- 
ture of  Sir  John  Serschel,  which  contains  the  strictures  upon  the  correct- 
newi  of  the  French  survey  above  noticed,  itself  furnishes  evidence  of  the 
instability  of  the  so-called  constants  of  the  earth's  figure.  The  original 
test  of  the  lecture  gives,  under  date  of  September  30,  1863,  one  set  of 
values  tor  the  polar  axis ;  the  semi-aiea  of  the  equatorial  ellipse,  and  the 
positions  of  these  semi-ases ;  the  ellipticity  of  the  French  meridian ;  and 
the  (inferential)  error  of  the  metre ;  and  an  appendix  of  October  11,  in 
the  same  year,  gives  another  set  complete ;  while  a  poatacript  to  the  ap- 
pendix, without  date,  informs  us  of  still  more  recent  modifications  of 
these  last  determi nation s.f 


*  Mr.  Delambre,  who  arrives,  by  a  different  course  of  reasoning,  at  the 
aame  result,  i.  e.,  fifteen  toisea  for  the  poasible  error,  observes  that  the 
mean  should  he  taken  between  observation  and  calculation,  viz.:  7'5 
tois^j  which  would  reduce  the  probable  error  o^  the  metre  to  the 
1,980th ;  say  the  3,000th  part  of  an  inch. 

All  these  deductions,  iiowever,  as  well  as  those  of  de  Schubert  and 
Clarke,  are  founded  on  the  assumption  that  the  earth's  quadrants,  if  not 
equal,  are  at  least  truly  elliptical  in  curvature.  But  this  appears  not  to 
be  the  case  with  any  of  them ;  so  that  the  only  way  to  arrive  at  absolute 
certainty  in  regard  to  the  length  of  any  one,  would  be  to  measure  it  ac- 
tually from  end  to  end — a  method  manifestly  impracticable. 

f  The  numbers  here  referred  io  are  those  of  Capt.  Clarke,  already  men- 
tioned. Sir  John  Seraehel,  like  Prof.  Piaxzi  Smyth,  and  some  others, 
aeems  to  have  indulged  a  sort  of  fond  hope  that  the  earth's  axis  would 
ultimately  prove  to  measure  exactly  500,500,000  British  inches.  His  ovm 
determination  had  made  it  500,497,056.   Capt.  Clarke's  first  result  reduced 
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The  suggestion  of  Sir  JoJin  Henehd,  tliat  the  polar  axis  of  the  earth 
would  have  heEn  a  more  felicitous  choice  as  the  basis  of  a  metrical  ays- 
tem  than  the  length  of  any  meridian,  or  than  any  other  known  natural 
dimension,  will  probably  be  undisputed  in  any  quarter.  This  is  a  dimen- 
sion which  is  entirely  unique ;  and  being  the  common  asiB  of  all  me- 
ridians, belongs  equally  to  all  the  world.  But  it  absolute  accuracy  ia 
insisted  on,  it  will  no  more  be  found  in  this  axis  than  in  the  meridians, 
though  the  magnitude  of  the  probable  error  may  be  less.  Sir  John 
Sersehd  himself  gives  seven  diffareut  determinations ;  one  from  Airy, 
one  from  Beasel,  three  from  de  Sehvbert,  one  from  himself,  and  one  from 
Glarke.  The  difference  between  the  maximum  and  the  minimum  among 
these,  is  mote  than  15,000  feet.  Col.  Emreit,  as  stated  above,  has  given 
forty-two,  found  by  taking  different  arcs  by  pairs.  These  he  has  subse- 
quently combined  in  various  ways,  for  the  purpose  of  obtaining  mean 
results ;  the  number  employed  to  obtain  a  single  mean  varying  from  five 
to  nine.  The  difference  between  the  maximum  and  the  minimum  of  the 
means  thus  obtained,  is  nearly  19,000  feet.  The  extremes  of  course  differ 
much  more  widely,  as  do  those  found  by  de  Schubert, 

Though  it  is  to  he  regretted  that  the  earth's  axis  had  not  been  origin- 
ally selected  as  the  basis  of  the  world's  system  of  weights  and  measures, 
yet  the  regret  arises  rather  from  a  sense  of  the  superior  beauty,  sim- 
plicity and  scientific  perfection  in  the  ideal  of  a  system  founded  upon 
such  a  basis,  than  from  any  practical  disadvantage  resulting  from  the 
choice  actually  made.  No  matter  what  may  be  the  numbers  used  here- 
after to  express  the  length  of  the  earth's  axis  or  of  its  meridians,  the 
metre  will  always  be  the  length  of  the  platinum  bar  definitely  declared 
to  be  its  representative  by  the  international  scientific  commission  of 
179S. 

Besides  the  objection  to  the  scientiflc  basis  of  the  metrical  system, 
other  objections  of  a  more  practical  nature  have  been  urged  against 
some  of  its  particular  features.  All  these  have  been  brought  together 
in  the  exhaustive  report  of  Mr.  Adam«,  already  referred  to,  and  may  be 
briefly  examined  as  they  are  presented  there. 

Mr.  Adams  first  objects  to  the  length  of  the  metre,  as  being  too  great 
for  convenience  as  a  unit  of  measure,  "  Perhaps,"  he  says, "  for  half  the 
which  arise  in  the  life  of  every  individual  for  the  use  of  a  linear 
e,  the  instrument,  to  suit  his  purposes,  must  be  portable,  and  fit  to 
be  carried  in  his  pocket.  Neither  the  metre,  the  half  metre,  nor  the 
decimetre  is  suited  to  that  purpose."  Without  stopping  to  inquire  how 
far  the  foot-rule  may  be  more  fit  to  carry  in  the  pocket  than  the  deci- 
metre, it  is  Buffioient  here  to  observe  that,  if  a  measure  of  three  deci- 
metres in  length  (which  is  almost  exactly  a  foot)  should  be  found  to  be 

this  result  to  500,490,432  ;  and  it  was  gratifying,  therefore,  to  bo  able  to 
announce  in  the  postscript  that  his  later  corrections  "  Lad  made  the  polar 
axis  approximate  *till  more  nearly  to  500,500,000  inches."  The  final  de- 
termination, published  in  1866,  however,  carries  it  farther  off  from  this 
favorite  value  than  any  of  the  foregoing,  since  it  gives  it  at  500,48259(). 
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more  coa*enieiit  and  more  portable  tliao  an  entire  metre,  anybodj  who 
■choose  to  carry  such  a  rule  in  his  pocket  can  do  so ;  and  the  facility  witli 
which  measures  naade  with  such  a  rule  may  he  converted  into  metres  is 
such,  that  it  la  impossible  to  find  any  solid  ground  for  objection  in  the 
fact  that  such  a  converaion  will  be  necessary.  But  if,  for  common  pur- 
pose, this  measure  continues  to  be  called  a  foot,  (or  a  foot-metric,  to  dia- 
tingaiBh  it  for  the  time  from  the  old  foot,)  and  the  conversion  is  not  prac- 
tised at  all,  it  is  not  apparent  what  hanu  can  arise  ;  while,  for  any  pur- 
pose of  computation,  the  conversion  could  be  immediate ;  so  that  all  the 
advantages  of  the  metric  system  could  be  secured,  without  really  en- 
croaching sensibly  in  this  respect  upon  the  ordinary  habits  of  men.  The 
new  foot  would  fall  short  of  the  old  one  by  not  quite  19-lOOths  of  an  inch. 
This  difference  is  considerably  leas  than  exista  now  between  the  Danish 
and  the  Austrian  foot  measures,  on  the  one  hand,  and  the  British,  on  the 
cither;  the  first  being  in  excess  by  Sfl-IOOths  of  an  inch,  and  the  second, 
by  nearly  45-ll)0th8 ;  or  between  the  British  and  the  Swedish,  which  latter 
ia  in  deficiency  by  36-lOOths;  or  between  the  British  foot  and  the  foot  of 
Frankforton-the-Mwne,  which  falls  short  by  eight-tenths  of  an  inch. 
Tliia  new  foot,  moreover,  perfectly  accords  with  the  foot  measure  of  Swit- 
zerland, which  has  been  made  by  law  exactly  three  decimetres. 

But  though  it  is  thus  apparent  that,  for  practical  purposes,  ft  measure 
may  be  used  which  is,  for  all  the  ends  of  convenience,  equivalent  to  the 
foot,  and  which  is  still  in  perfect  harmony  with  the  metric  system,  it 
does  not  appear  that  there  ia  any  want  of  practical  portability  in  the 
metre  itself.  Notwithstanding  Mr.  Adatnt's  defense  of  the  foot-rule,  on 
the  ground  that  it  is  "  an  instrument  fit  to  be  carried  in  tlie  pocket,"  it  is 
presumed  that  few  people  so  carry  this  instrument,  except  in  a  folding 
form;  and  in  this  form  the  metre  may  be  carried,  and  ia  in  point  of  fact 
carried,  with  equal  convenience-  Moreover,  inasmuch  as  the  yard  is 
found,  after  all,  to  be  the  measure  best  adapted  to  the  occasional  uses  for 
which  necessity  arises  in  the  ordinary  occurrences  of  life,  the  portable 
measure  most  frequently  found  in  men's  pockets  is  a  tape  measure,  of  the 
length  of  one  or  two  yards — a  measure  which  is  put  up  in  a  form  greatly 
more  compact  than  any  rule  can  be. 

Besides  the  foot-metric,  of  three  decimetres,  it  ia  perfectly  practicable 
and  permissible,  if  any  one  desires  it,  to  use  a  rule  of  a  half  metre  or  of 
a  quarter  metre,  or  of  any  other  fraction  of  a  metre  in  length.  If  the 
acceptance  of  the  metric  sytem  were  to  impose  upon  a  people  any  mental 
or  legal  incapadty  ever  to  divide  anything  more  into  two  equal  parts,  we 
miglit  do  well  to  hesitate  long  before  laying  ourselves  under  sucli  a  disa- 
bility. But  it  is  to  be  presumed  that  people  will  do  what  they  find  it  con- 
venient to  do,  after  as  weU  as  before  the  introduction  of  the  new  system. 
They  will  gain  from  tliis  system  all  the  power  which  it  derives  from  its 
decimal  relations,  and  all  the  benefit  which  results  from  tieing  in  harmony 
with  tlie  rest  of  the  world,  without  losing  any  real  advantage  which  other 
relations  way  furnish  in  the  ordinary  transactions  of  life. 

Mr.  Adams  objects  to  the  metre,  that  it  does  not  correspond  with  any 
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knowu  dimension  of  tlie  liaman  body;  and  that  thus  its  substitution  for 
tiie  unit  at  present  in  use  in  the  United  States  will  deprive  the  people  of 
ft  resonrce  which  they  now  find  convecient  for  ascertaining  the  length  of 
the  unit  in  the  absence  of  a  rale  measure.  But  the  foot,  certainly,  cannot 
be  determined  by  any  such  reference  to  the  person,  thougli  it  is  possible 
that  the  yard  may  be.  As  a  g-eneral  rule,  the  yard  found  by  holding  one 
end  of  a  string  between  the  thumb  and  finger  of  the  arm  ejctouded  hori- 
EontftUy,  and  "  marking  the  point  which  can  be  brought  to  touch  the 
centre  of  tlie  lips,  (facing  full  in  front,")  in  accordance  with  the  direction 
given  by  Sir  John  Heradhd.  will  be  a  short  yard;  and  the  face  should  be 
inclined  to  the  direction  opposite  the  extended  arm,  to  make  it  true.  But 
if,  instead  of  marking  the  point  which  touches  the  centre  of  the  lips,  the 
eitperiroenter  carry  the  string  across  the  lipa  aa  far  around  as  the  angle 
of  the  jaw,  he  will  have  pretty  accurately  a  metre.  Or,  otherwise,  if  the 
string  be  carried  horiEOtttally  across  the  brenat,  the  point  characteristic 
of  that  part  of  the  person,  on  the  side  opposite  the  extended  arm,  will 
mark  the  metre.  The  present  value  of  the  foot,  not witli standing  its 
name,  is,  in  Eng-land  and  the  United  States,  manifestly  a  derivative  from 
the  yard,  of  which  it  is  a  third  part.  The  length  of  the  human  foot  Is 
neither  a  third  part  nor  a  fourth  part  of  the  arm,  measured  (as  above)  to 
the  lips;  but  it  is,  with  a  very  near  approach  to  exactness,  the  fourth 
part  of  a  metre ;  ao  that  a  man  of  ordinary  stature  and  normal  propor- 
tions could  easily  reproduce  the  metre  with  sufficient  accuracy  for  ordi- 
nary uses,  by  simply  measuring  his  uncovered  foot.* 

•  Mr.  Adams  rather  exaggerates  the  importance  of  that  property  of  a 
unit  of  measure  which  identifies  it  in  some  way  with  the  human  person. 
And  one  of  his  illustrations  of  this  importance  seems  to  prove  something 
which  he  did  not  intend.  "When  the  Russian  general,  SuwarroM,"  he  ob- 
serves, ■'  in  his  "  Dkc<mrsei  under  the  Trigger,  said  to  his  troops, '  a  sol- 
dier's step  is  an  araheen,'  [archine,]  he  jjave  to  every  man  in  the  Bussian 
army  the  natural  standard  of  the  long  measure  of  his  country.  No  Rus- 
sian soldier  could  ever  afterward  he  at  a  loss  for  an  araheen."  Without 
having  the  text  of  the  "Discourses"  at  liand,  one  may  well  doubt 
whether  the  rough  old  general  were  not  here  designing  to  convey  an  idea 
purely  military,  rather  than  to  contribute  to  the  elementary  education  of 
his  troops ;  the  idea,  that  ia  to  say,  that  a  st«p  having  a  length  equal  to 
an  archine,  ia  (he  step  which  will  enable  men  to  get  over  the  most 
ground  in  a  given  time  and  with  the  least  fatigue ;  and  is,  therefore,  a 
soldier's  step,  or  the  step  a  aoldier  ahould  cultivate.  And  liis  reference 
to  the  archine  was  apparently  a  reference  to  something  the  soldier  was 
])resumed  to  know  iready,  rather  tliau  to  aomething  he  ought  to  learn. 
But  i(  an  archine,  which  ia  twenty-eight  inches,  is  a  soldier's  step,  liow 
comes  it  that  a  farmer's  atep,  in  the  United  Statea  and  England,  is  thirty- 
ais  inchea!  The  fact  is,  that  the  pace,  whether  an  archine  or  a  good 
yard  in  length,  thoogh  commonly  spoken  of  as  a  natural  unit,  is  an  arti- 
ficial step,  which  cannot  be  usefully  employed  without  some  practice. 
And  wUoever,  equally  without  practice,  attempts  to  ascertain  the  length 
of  the  yard  in  the  manner  mentioned  in  the  text,  will  find  that  his  re- 
sulta  are  variable,  and  few  of  them  exact. 

None  of  the  (average)  dimensions  of  the  human  frame  answer  per- 
fectly to  any  determinate  values  of  the  prevailing  measures  of  length ; 
and  it  is  aa  eaay  to  find  modes  of  deriving  approximate  metrical  lengths 
from  the  person  as  any  other. 
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Mr.  A^ams  epeaka  of  the  antiquity  of  the  foot  as  indicating  that  it  hea 
been  determined  in  its  lengtli  by  some  iniierent  property  of  convenience 
which,  belongs  to  no  other  measure.  But  looking  atthe  world's  entice 
history,  the  foot  seems  to  be  of  comparatively  modern  origin.  The  cubit 
was  the  unit  of  the  antediluvian  world.  The  foot  was  not  known  to 
Noali  when  he  laid  the  keel  of  the  ark ;  nor  to  G/ieopa  when  he  raised 
the  great  pyramid  of  QhJMh;  nor  to  Moie»  when  he  erected  the  taber- 
nacle in  tlie  wilderness ;  nor  to  Solomon  wlien  he  built  the  Brst  temple  at 
Jerusalem ;  nor  to  Zervbabel  when  he  built  the  second.  It  is  evident, 
therefore,  that  there  is  nothing  Ln  the  nature  of  things  wliiah  makes  it 
necessary  that  the  foot  should  be  retained. 

Mr.  Adams  regards  it  as  a  serious  defect  of  the  metric  system  that  it 
provides  only  one  series  of  weights  for  all  commodities,  and  one  series  of 
measures  for  all  capacities.  The  early  weights  and  measures  of  Great 
Britain  on  the  other  hand,  which  her  colonists  carried  with  them  to  the 
western  continent,  embraced  double  units  both  of  weight  and  of  measure, 
related  to  each  other  as  the  specific  gravities  of  com  and  wine.  If  a 
counterpoised  vessel  on  being  filled  with  wine  required  a  pound  weight 
avoirdupois  to  restore  the  equilibrium,  the  same  vessel  filled  with  com 
would  require  a  less  weight  to  do  the  same;  and  this  determined  the 
pound  Troy.  In  lilce  manner,  if  the  wine  which  fills  a  vessel  of  given 
capacity;  balance  a  pound  weight  avoirdupois,  a  vessel  of  larger  capacity 
will  be  required  in  order  that  the  grain  which  fills  it  may  produce  the 
same  equiponderance.  The  advantages  which  such  an  adjustment  ap- 
parently aflbrds,  seem  to  have  impressed  Mr.  Adama  very  forcibly;  yet 
he  admits  that,  ia  England,  the  proportion  has  been  lost  in  the  measures 
of  capacity  ;  and  that,  as  it  respects  weight,  it  is  practically  of  no  use  in 
the  United  States.  Three  or  four  years  after  his  report  was  presented,  the 
British  Parliament  abolished  the  double  measures  of  capacity  altogether. 
Among  the  minor  arguments  alleged  by  Mr.  Adama  in  favor  of  the  pre- 
servation of  both,  that  ia  the  double  units  both  of  weight  and  capacity,  is 
the  rather  curious  one  that  retail  dealers  may  sometimes  (as  in  the  case 
of  drugs)  buy  by  avoirdupois  weight,  and  make  a  profit  in  selling  by 
Troy.  Innkeepers,  also,  {such  was  at  the  time  the  case  in  Pennsylvania,) 
may,  under  this  system,  buy  their  ale  by  the  larger  measure,  and  sell  ad- 
vantageously at  retail  by  the  lesser.  "  In  both  cases,"  he  remarks, "  the 
difference  of  the  measure  forms  part  of  the  compensation  for  the  labor 
and  skill  of  the  apothecary,  and  part  of  the  profits  necessary  to  support 
the  establishment  of  the  publican."  Such  an  argument  in  the  mouth  of 
a  statesman  excites  surprise.  What  has  the  legislature  to  do  with  com- 
pensating the  labor  and  skill  of  the  apothecarv  or  helping  the  tavern- 
keeper  to  keep  up  his  establishment  '  And  nhj  should  the  dry-goods 
dealer  be  prevented  from  selling  (bi  a  pjwce-is  unperteivPd  by  the  cus- 
tomer) four  yards  for  the  fair  price  jf  fii  e  when  the  druggist  is  en- 
abled (by  a  similar  expedient)  to  sell  four  pound*  for  the  price  of  five? 
To  the  world  of  the  present  day,  there  can  be  no  duubt  that  the  exist 
ence  of  two  systems  of  weight  and  measure  side  by  side  however  con- 
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uected  by  proportion,  is  simply  a  nuisance ;  and  argument  upon  this 
point  would  lie  throwa  away.  The  additional  suggestion  of  Mr.  Adama, 
that  tie  two  standards  of  weight  serve  to  verify  each  other  ■  beingin  the 
known  ratio  of  5.760  to  7,000,  b.    h  ca  d  h 

other,  the  latter  will  serve  to  repla       km  nn  to 

require  remark.      The  occurrence  h  g  k 

possible,  is  wholly  inconceivable. 

Mr.  Ada/ms   further   says   that    h     m    n  m  wh  g    h 

weight  of  a  single  substance  (disti     d  w  w  h  k       k     w 

gives  the  weight  of  nothing  else ;     h  h        d  B        h        gh  d 

meaa'urea  gave  the  weight  of  both  oo  d  w  fA     A  h      h 

selected  for  censure,  a  point  in  wh   h  li     S  °l  ^ 

metric  systems  lies.     So  far  from  g       g         w    gh  h    j, 

water,  it  gives  the  weight  of  everything  else.  This  matter  has  been 
already  so  fully  illustrated  that  it  may  here  be  dismissed  without  further 
argument. 

It  is  made  still  further  a  matter  of  reproach  to  the  metric  system  by 
Mr.  Adaiaa,  that  the  system  has  not  yet  been  estended— lie  would  make 
it  appear  to  have  been  found  impracticable  to  extend  it — to  geography 
and  navigation  (latitude  and  longitude)  or  to  the  division  of  the  circle : 
and  that  this  f^lure  furnishes  pretty  strong  evidence  that  the  theoretic- 
ally simple  may  not  seldom  be  at  war  with  the  practically  useful. 

To  this  reproach  it  may  be  replied  that  the  extension  of  the  system  to 
the  subj  ects  mentioned  /km  been  made  and  found,to  be  adi  antageous ,  but 
that  it  has  not  seemed  indispensable  or  even  very  important  to  press  a 
change  in  this  respect ;  inasmuch  as  the  terrestnal  co  ordinates  and  the 
division  of  the  circle  were  precisely  the  matters,  (and  except  the  Arabic 
numerals  and  the  symbols  of  algebra  the  only  matters )  upon  which  all 
the  world  were  in  perfect  harmony  before  the  metric  system  was  con 
ceived.  To  press  the  change  as  to  other  matters  «ould  be  to  promote 
unity.  To  introduce  it  here  would,  for  the  time  being,  simply  create  di 
versity.  The  time  may  possibly  come  when  tbe  senagesimal  dmsion  of 
the  circle  will  be  abandoned  for  the  centesimal ;  but  this  will  only  be  by 

shall  have  been  universaUy  received.  Centesimal  tables  of  the  tngno 
metrical  functions  were  constructed,  and  circular  instruments  were  cen 
teslmally  divided,  during  the  early  years  of  the  first  Preuth  Republic 

That  they  were  found  convenient  by  those  who  used  them  is  sufficiently 
established  by  the  testimony  of  DdawJire,  who  makes  the  following  state- 
ment ;  ''  Trois  de  nos  quatre  cercles  Stoient  devises  en  grades  ou  degr^s 
dScimaui  valanl  chaeuh  860°  -^  400  =  0.°9  =  54'  =  8340."  Cette  dtm- 
Hon  eat  heaucaup  plu»  commode  pour  Vuaage  du  eereU  TSpUiteur,  et  U 
seroit  igalement  pow  lea  verniers  He  tons  les  instruments  queleongitei. 
Plusieurs  peraonnes  tlennent  encore  £1  Taacienne  division  par  habitude  et 
parce  qu'elles  n'ont  fait  aucun  usage  de  la  nouyelle;  maia  aucun  des 
eeux  qui  leg  ont  pratiqu^es  toutes  Aeux,  ne  veut  retoumer  a   ' 

*  Delambre,  Bate  dii  tystime  metrique  diciuaal,  Tome  I,  j 
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Delamhre  proceeds  to  eiplain  liow  the  ordinary  tables  may  be  used  with 
centeBimally  divided  inBtrumentB,  or  ceiiteainial  tablea  with  the  ordinary 
instriLments ;  sexagesimal  area  (or  for  present  purpoaea  we  may  say 
nonagesimali  being  converted  in'o  centesimal  by  adding  one-nintli  to  the 
numerical  ex presHions  of  their  value;  and  centesimal  reduced  to  nona- 
gesimal,  by  subtracting  one-tenth.  It  appears,  therefore,' not  to  be  true, 
88  imputed,  that  the  non-extension  of  the  decimal  system,  into  trigono- 
metry, geography  and  astronomy,  is  an  evidence  of  its  ill-adaptatioii  to 
the  objects  of  those  sciences :  this  non-estension  has  been  owing,  on  the 
other  hand,  to  the  fact  that  there  already  exists  a  uniformity  of  practice 
throughout  the  world  in  the  methods  of  these  sciences,  which  it  is, not 
important  immediately  to  disturb  ;  with  the  additional  fact  that  the  ei; 
isting  system  is  so  interworen  with  every  form  of  scientific  publication, 
that  it  could  not  be  suddenly  changed  without  an  inconvenience  as  uni- 
versal as  is  the  present  prevalence  of  the  system  itself. 

The  final  objection  of  Mr.  Adams  to  the  metric  system  is  found  in  its 
nomenclature.  Yet,  regarded  as  a  scientific  creation,  he  looks  upon  this 
nomenclature  aa  admirable.  His  objection  to  it  is,  that  the  people  cannot 
possibly  be  made  to  use  it.  "  Tlie  theory,"  he  says, "  of  this  nomenclature 
is  perfectly  simple  and  beautiful.  Twelve  new  words,  five  of  which  de- 
note the  things,  and  seven  the  numbers,  include  the  whole  system  of 
metrology  ;  give  distinct  and  significant  names  tc  every  weight,  measure, 
multiple,  and  subdivision  of  the  whole  system  ;  discard  the  worst  of  all 
the  sources  of  error  and  confusion  in  weights  and  measures,  the  applica- 
tion of  the  same  name  to  different  things;  and  keep  couata,ntly  present 
to  the  mind  the  principle  of  decimal  arithmetic,  which  combines  all  the 
Weights  and  measures,  the  proportion  of  each  weight  or  measure  with  all 
its  multiples  and  divisions,  and  the  chain  of  uniformity  which  connects 
together  the  profonndeat  researches  of  science  with  the  most  accomplished 
labors  of  art  and  the  daily  occupations  and  wants  of  domestic  life  in  kU 
classes  and  conditions  of  society.  Yet  this  is  the  part  of  the  system 
which  has  encountered  the  most  insuperable  obstacles  in  France.  The 
French  nation  have  refused  to  learn  or  repeat  these  twelve  words.  They 
have  been  willing  to  take  a  total  and  radical  change  of  things  •  bat  they 
insist  upon  calling  them  by  old  names.  They  take  the  metre,  hut  they 
must  call  one  third  part  of  it  a  foot.  They  accept  the  kilogramme  ;  but 
instead  of  pronouncing  its  name,  they  choose  to  call  one  half  of  it  a 
pound.  Not  that  the  third  of  a  metre  is  a  foot,  or  the  half  of  a  kilogramme 
is  a  pound ;  but  Ijecause  they  are  not  very  diflterent  from  them,  and  be- 
cause, in  expressions  of  popular  orl^n.  distinctness  of  idea  in  the  use  of 
language  is  more  closely  connected  with  habitual  usage  than  with  preci- 
sion of  expression." 

This  quotation  is  given  at  full  length,  becauae  it  presents,  in  the  first 
place,  the  merits  ot  the  nomenclature  so  distinctly  as  to  render  any  words 
on  that  point  unnecessary  ;  and  because,  secondly,  it  exhibits  very  pre- 
cisely the  nature  of  the  difficulty  which  is  said  to  render  the  system  ob- 
jectionable,     A  reply  might  be,  that   things  are  things  and  names  are 
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nameB.  It  ia  the  tMnge  that  are  of  primary  importance  i  names  occupy 
only  the  Becondary  rank.  If,  as  Mr,  Adams  says,  tlie  things  are  accepted 
wtile  the  names  are  rejected,  be  it  bo  for  the  time.  The  maim  point  is 
gained.  The  names  wiU  be  accepted  later.  The  illustration  which  Mr. 
Adams  himself  brings  from  tlie  history  of  his  own  conntrymen  in  their 
treatment  of  the  Federal  coinage  and  its  nomenclature,  was  in  point  with 
him  then,  and  is  in  point  with  ua  now.  The  people  knew  the  name 
"  dollar  "  bat  they  Itnew  nothing  of  dimes,  cents  and  mills.  Their  smaller 
moneys  were  shillings  and  pence  ;  and  these  denorainatioiis  were  in  their 
mouths  for  years  after  the  creation  of  the  Federal  currency,  and  are  not 
even  jet  forgotten.  Mr.  Adama  saya,  "  It  is  now  nearly  thirty  years 
since  our  new  moneys  of  account,  our  coins  and  our  mint,  have  been 
established.  The  dollar  under  its  new  stamp  has  preserved  its  name  and 
circulation.  The  cent  has  become  tolerably  familiarized  to  the  tongue 
wherever  it  has  been  made  by  circnlation  familiar  to  the  hand.  But  the 
dime  having  been  seldom,  and  the  mill  never,  presented  in  their  materia] 
images  to  the  people,  have  remained  so  utterly  unknown,  that  now,  when 
the  recent  coinage  of  dimes  is  alluded  to  in  our  public  journals,  if  their 
name  is  mentioned,  it  is  with  an  explanatory  definition  to  inform  the 
reader  that  they  are  ten  cent  pieces  ;  and  some  of  them,  which  have  found 
their  way  over  tha  mountains,  by  the  generous  hospitality  of  the 
country  have  been  received  for  more  than  they  were  wortli,  and  have 
passed  for  an  eighth,  instead  of  a  tenth  part  of  a  dollar."  Since  this 
paragraph  was  written,  the  people  of  the  United  States  have  learned  per- 
fectly the  name  as  well  as  the  appearance  of  the  dime  and  during  the 
same  period,  the  French  people  have  equally  learned  the  uomenclatiire 
of  their  system  of  weights  and  measures.  The  lesson  was  in  their  case 
an  especially  hard  one  to  learn,  and  one  which  toon  much  time  beiause 
it  was  forced  upon  them  without  any  prelimmarv  preparation  That  is 
an  error  which  will  nowhere  be  repeated  in  the  future 

It  is  evident,  throughout  the  report  of  Mr  Adiims  tliat  his  own  un 
willingness  to  see  an  attempt  made  toward  the  introduction  of  the  metric 
system  of  weights  and  measures  into  the  United  btates  grew  out  of  the 
popular  resistance  made  to  its  acceptance  by  the  people  of  France  and 
a  belief,  from  whldi  be  soeins  to  have  been  unable  to  escape,  that  it  never 
would,  or  at  least  would  not  soon,  become  dominant  in  the  country  in 
which  it  originated.  The  state  of  tilings  which  existed  at  the  time  his 
report  was  written  was  not  ill  suited  to  produce  such  a  belief.  It  is  des- 
cribed by  him  in  the  following  words :  "  The  result  of  the  mo-t  stupend- 
ous and  systematic  effort  ever  made  by  a  nation  to  introduce  uniformity 
into  their  weights  and  measures,  has  been  a  conflict  between  four  distinct 

■'  1.  That  which  existed  before  the  revolution, 

"  3,  The  temporary  system  established  by  the  law  of  Ist  August,  1763. 
"  3,  The  definitive  system  establislied  by  the  law  of  the  10th  December, 
1T99  :  And, 
"  4.  The  uiuaZ  system,  permitted  by  the  decree  of  13tb   February,  1813, 
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"  This  last  decree  is  a  compromise  Ijetween  philosophical  theory  and 
inveterate  popular  habits.  Retaining  the  principle  of  decimal  multipli- 
cation and  division  for  the  legal  system,  it  abandons  them  entirely  in  the 
weights  and  measures  which  it  allows  the  people  to  use." 

This  "  usual  aysteni "  permitted  the  employment  of  old  names,  and  also 
ot  old  diviBlons,  both  binary  and  duodecimal.  But  it  did  not  restore  the 
old  things;  for  all  the  weights  and  measures  allowed  were  derived  from 
the  metric  units.  Mr.  Adami  wrote  in  1831.  The  prospect  of  the  speedy 
triumph  of  the  system  even  in  Prance  appeared  to  him  at  that  time  to  be 
anything  but  encouraging-.  Sixteen  years  later,  however,  the  usMOi  sys- 
tem waa  abolished  ;  and  since  that  time — that  is,  for  more  than  thirty 
years — nothing  more  has  been  heard  of  that  resistance  on  the  part  of  the 
French  people  to  the  use  of  metric  weights  and  measures,  or  of  their  re- 
fusal to  learn  their  nomenclature,  or  of  their  discontent  with  the  decimal 
principle,  which  Mr.  Adams  evidently  believed  to  be  hopelessly  con- 
firmed, and  which  so  much  excited  his  apprehension. 

Mr.  Adaims's  able  report  emboiiies,  and  presents  in  a  forcible  manner, 
all  the  material  objections  which  have  ever  been  raised  against  the  metric 
system ;  and  in  answering  him,  all  other  objections  are  answered  at  the 
same  time.  It  is  worth  while  now  to  cite  his  own  personal  opinions  of 
the  merits  of  this  system,  and  his  hopes  as  to  the  future  which  may  yet 
be  in  reserve  for  it,  in  spite  of  the  (to  his  view)  unpromising  aspect 
of  things  in  his  ovm  time.  He  remarks,  "  The  French  system  embraces 
all  the  great  and  important  principles  of  uniformity  which  can  be  ap- 
plied to  weights  and  measures,  but  that  system  is  not  yet  complete.  Con- 
sidered merely  as  a  labor-saving  machine,  it  is  a  new  power  offered  to 
man,  incomparably  greater  than  that  which  he  has  acquired  by  the  new 
agency  which  he  has  given  to  steam.  It  is,  in  deagn,  the  greatest  in- 
tierdion,  of  human  ingenuity,  since  that  of  printing ;  but  like  that,  and 
every  other  useful  and  complicated  invention,  it  could  not  be  struck  out 
perfect  at  a  heat.  Time  and  experience  have  already  dictated  many  im- 
provements of  its  mechanism,  and  others  may,  and  undoubtedly  will,  be 
found  necessary  for  it  hereafter.  But  all  the  radical  principles  of  uni- 
formity are  in  the  machine,  and  the  more  universally  it  shall  be  adopted, 
the  more  certain  will  it  be  of  attaining  all  the  perfection  which  is  within 
the  reach  of  human  power."  By  the  "improvements,"  here  mentioned 
as  having  been  made  in  the  system,  are  intended  probably  those  modifi- 
cations which  were  authorized  by  the  law  of  1813 — the  law  which  created 
the  "  usual  system."  Subsequent  experience  has  shown  that  those  modifi- 
cations were  mainly  unneceBSaty  ;  and  that  the  system,  though  originally 
"  struck  out  at  a  heat,"  was  produced  as  nearly  perfect  as  any  creation  of 
human  origin  is  ever  likely  to  be.  The  lesson  of  this  experience  must 
be  kept  still  in  mind  in  reading  the  following  glowing  eulogy  of  the 
system,  from  another  part  of  the  same  report: 

"  This  system,"  says  Mr,  Adarm,  "  approaches  to  the  ideal  perfection  of 
wtiformity  applied  to  weights  and  measures,  and  whether  destined  to 
succeed  or  doomed  to  fail,  will  shed  uafading  glory  upon  the  age  in 
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which  it  was  oonteiTHil,  and  npon  the  nation  by  wliich  its  e: 
attempted,  and  liaa  been  in  part  achieved.  Iq  the  progress  of  its  estab- 
iiehment  there,  it  has  been  often  brought  i-n  conflict  with  the  laws  of 
physical  and  moral  nature — with  the  impenptwfljility  of  Tnatter,  and  with 
the  habits,  passions,  prejudices  and  necesaitieB  of  man.  It  has  undergone 
various  important  modifications.  It  must  undoubtedly  still  submit  to 
others,  before  it  can  look  tor  uniier'al  adoption  But  if  man  be  an  im- 
provable being  if  that  universal  peace  wliicli  wa^  the  oliject  of  a  Sa- 
viour's misfion  which  i^  the  desire  of  the  piiilosoplier  the  longing  of 
the  philanthropist  the  trembling  hope  ot  the  Christian  is  a  I  leasing  to 
wliich  the  futurity  of  mortal  man  has  a  claim  of  more  than  mortal 
promise  if  the  &pint  of  Evil  la  before  the  final  consummation  of  all 
things,  to  be  cast  d>wn  from  his  dominion  over  men  and  bound  in  the 
chains  of  a  thousand  years,  the  foretaste  here  of  man's  eternal  felicity ; 
then  this  system  of  common  instruments  to  accoraplisli  all  the  changes  of 
social  and  friendly  commerce,  will  furnish  the  links  of  sympathy  be- 
tween the  inhabitants  of  the  most  distant  regions  ;  the  metre  will  sur- 
round the  globe  in  use  as  in  muHiplied  extension ;  and  one  language  of 
weights  and  measnrea  will  be  spoken  from  the  equator  to  the  poles." 

The  period  thus  clearly  foreseen,  at  wliich  all  the  world,  on  a  subject 
ao  nearly  affecting  the  daily  and  hourly  intereata  ot  ita  inhabitants  of 
every  race  and  country,  sliall  be  "  of  one  language  and  of  one  speech," 
is  certainly  much  nearer  than  the  eloquent  prophet  could  have  antici- 
pated when  these  words  were  written  "  Opinion,"  which  he  elsewhere 
says,  '■  is  the  que-en  of  the  world  without  whose  tavoriufr  voice  no  great 
measure  of  public  policy  can  be  pressed  to  a  successful  consummation, 
has  marched  with  a  rapidity  which  he  certainly  by  no  means  contem- 
plated ;  so  tliat,  already,  that  uniformiti  for  which  he  longed,  but  hardly 
dared  to  hope,  except  as  a  crowning  glory  of  the  millenium,  has  been 
reached  by  nearly  half  the  popnlation  of  the  civilized  and  Christian 
wortd,  and  promises  at  no  diatant  day  to  prevail  universally. 

In  anticipation  of  the  period  at  which  the  metric  system  shall  be  intro- 
duced among  the  peoples  by  whom  it  has  not  yet  been  received,  it  be- 
comes the  govermnents  of  thoae  peoples  to  make  such  preparation  for  the 
changes  which  it  will  bring,  as  shall  prevent  the  inconvenience  and  con- 
fnsion  which  attended  its  first  introduction  into  France.  To  this  end, 
first  of  all,  the  principles  of  the  system  ahould  be  thoroughly  taught  in 
all  the  schools  for  the  education  of  the  o  ng.  Let  but  a  single  genera- 
tion be  thus  instr  d  d  h  b  hange  wiiich  has  been  found 
in  men's  invetera  b  ts  h  gh  w  be  practically  removed.  Let 
there  then  lie  a  p  gre  m  rod  n  f  the  denominations  of  the 
system  into  differ  b  h  f  p  service  aucceaaively ;  begin- 
ning with  those  wh  h  nee  nte  relations,  as  for  instance,  the 
collection  of  the  re  m  tom  and  the  foreign  postal  and  tele- 
graphic service ;  nd  q  n  ad  ng  to  matters  of  internal  ad- 
ministration, such  h  n  public  works,  the  management 
of  the  navy  yard            h    m             p    ts  and  of  mines  operated  by  gov- 
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3,  tlie  Btfttemeiita  of  the  census  and  siatistical  bureaus,  &c, ;  so 
tliat  at  length,  when  tlia  people  ahull  have  become  anfficiently  faniiliaj- 
ized  with  the  system,  by  seeing  these  examples  of  its  application,  it  may 
be  extended  to  commerce  and  to  the  ordinary  affairs  of  private  life.  An 
additional  advantage  may  be  secured,  by  adopting  the  practice  of  stating, 
for  a  time  at  least,  all  quantities  or  values  specified  in  public  documents, 
in  duplicate  form ;  the  first  being  the  metric  numbers,  and  the  second 
the  numbers  belonging-  to  the  familiar  system.  By  means  of  this  expe- 
dient, every  auch  document  will  become  an  educational  lesson,  and  the 
people  will  become  familiarized  with  the  system  almost  without  knowing 
it.  This  ia,  in  general,  the  plan  which,  by  a  unanimous  vote  of  the  inter- 
national conference  of  weighta,  meaaurea  and  moneys,  held  in  Paria  in 
June,  1867,  was  recommended  for  adoption  to  the  governments  of  all  na- 
tions which  have  as  yet  taken  no  steps  looking  to  the  introduction  of  the 
metric  system  among  them.  It  is  to  be  hoped  that  the  recommendation 
will  not  be  permanently  disregarded  by  any. 

While  these  pages  are  passing  through  the  press,  there  has  been  re- 
cei'i'ed  a  compendious  treatise  on  the  metric  system,  prepared  by  Prof. 
Leone  Lew,  of  London,  Honorary  Secrefa,ry  of  the  Metric  Committee  of 
the  British  Association,  and  publiehed  in  Jnne,  1871,  from  which  are  de- 
rived some  additional  facts  in  regard  to  the  progreaa  of  metrological 
reform.  The  most  important  of  these  relates  to  British  India.  It  ia 
stated  that,  by  an  act  paaaed  in  1870  with  the  approval  of  the  home  gov- 
ernment, the  kilogramme  ia  adopted  as  the  unit  of  weight  in  India,  and 
the  metre  as  the  unit  of  length ;  and  the  Governor-General  in  Council  is 
empowered  to  cause  the  new  weiglits  and  measures  to  be  used  by  any 
government  office  or  municipal  body  or  railway  company  ;  and  to  require 
that,  after  a  date  to  be  fised,  these  weights  and  measures  shall  in  every 
district  be  the  bMls  of  all  dealinga  and  contracts  in  any  specified  buai- 

In  Wurtemberg,  Bavaria  and  Baden,  additional  progress  has  been 
made  by  laws,  initiated  or  passed  in  1868  and  18G9,  toward  the  introduc- 
tion of  the  metric  system  in  full. 

In  Roumania,  the  metric  system  has  been  establisliod  by  law  since  Jan- 
uary 1st,  1865. 

On  the  American  continent,  the  metric  system  has  been  established  in 
the  Republic  of  Equador  since  185b,  and  in  Peru  since  1863.  lu  Vene- 
zuela, the  government  proposed  to  Congress  the  introduction  of  the  sys- 
tem as  long  ago  as  185G 

From  the  report  of  the  International  Conference  of  1867,  on  weights 
and  measures  and  coinage,  it  appears  that  Turkey  has  given  a  metric 
value  to  her  unit  of  length,  the  Turkish  archine  having  been  made  equal 
to  three-fourths  of  a  metre. 

From  Prof.  Levi')  work,  and  from  other  sources,  are  derived  the  follow- 
ing numbers,  representing  the  populations  which  have  adopted  tke  metri 


db,Googlc 


344  DRAFT   OUTLINES   OF   AH" 

system  in  full,  and  tlioae  which  have  adopted  metric  raluea   tot  their 


ing  the  Tnelric  system  in 


"•»! 


H.   Peoples  adopting  m 


i    ^?P^' 


Dntcb  Coloalee... 


3  38,0«T,0M  , 

S  8,931.000  ! 

S  3,683,467  J 

S  32,458,000  , 


Britiah  India... 
New  Ontnkda . . 


Tceatlae  Confederation. 


I     Pop"'" 
£   I      tfon. 


United  a  ta tea 18T0  38,5a5,'!a9 

Total I ....  I  70,342,837 

and  Norway  ([1S6T]  1,701,478  =  total 


Ab  the  peoples  in  the  second  class  above  may  be  regarded  as  committed 
to  the  ultimate  adoption  of  the  metric  system  in  full,  we  may  count  as 
already  enlisted  on  this  side  of  the  question,  a  total  of  about  420,000,000, 

On  the  2Gtli  of  July,  1871,  an  act  maltinjj  the  metric  system  of  weights 
and  measures  henceforth  compulsory  in  Great  Britain,  was  lost  by  a  ma- 
jority of  only  five  votes  iu  the  House  of  Commons. 


Article  509,  The  metric  system  of  weights  and 

adopted  for  intematioaal  purposes. 

510.  The  metric  system  to  be  employed  in  nego- 

tiations and  intercourBe  between  govem- 

511.  Customs  duties  to  be  levied  by  metric  weight 

and  measure,  and  postal  tariffs  to  be  regu- 
lated by  metric  weight. 
513.  Standard  units  of  length  and  of  weight. 

513.  Copies  of   the   standards   to   be   made   and 

carefully  preserved,  as  standards  of  veri- 

514.  Working  standards,  or  standards  for  daily 

use,  to  he  constructed  and   periodically 
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515.  Standard  iQeasures  of  capacity 

516.  Certain    denominations,   nut    decimally    re- 

lated  to  tlio  units  of  length,  capacity, 
Bnrface  and  weight  to  be  allowed. 

The  metric  system  of  weights  and  measures  adopted 
for  international  purposes. 

509.  -AJl  contracts  for  the  purchase  of  movable  prop- 
erty of  any  description,  and  all  accounts  rendered  for 
the  sale  or  delivery  of  such  propsrty,  when  the  par- 
ties to  the  transactions  belong  to  different  nations, 
shall  be  expressed,  as  to  the  q^uantities  specified,  in 
denominations  of  the  system  of  weights  and  measures 
known  as  the  metric  system  ;  and  the  denominations 
of  such  metric  system  named  in  the  following  tables 
shall  be  taken  as  equivalent  to  the  values  set  opposite 
to  them,  in  the  denominations  of  the  several  systems  of 
national  weights  and  measures  therein  named. 


Mtarura,"  Baltimore 
curacy.    Use  has  also 
Poida  et  Memres  ei  dee  Monna 
ttrds-  Commission '  ^ 


re  omltlefl  tlio  namea  of  all  conntriea  Id  wMch  tlie 
•BBBiee  already  prevallB.  Tho  anthority  mainly  relied 
■.a  has  been  Ale  SANDER'S  "  Btolionaiy  qf  Wiighta(m3 
irkor  remarkable  comprelieiiaivenflSB  and  HlDgnlar  ac- 
!  of  the  "  RappBTia  et  Procei-tierbaux  du  Comite  dti 
"  Second  Jieporl  qf  the  Stand- 


BrlUBh  Parliament,  Lou 


1,1869. 


f  Unils  0/  Wdjhl. 


-- 

UuSe. 

H. 

, 

trie. 

"unTte. 

IK 

OETam 

R3'- 

It.)  =  0-4538 

;;::8:iS" 

Kr»" 

■^  2^8   F. 

»..ip..d 

Pound  (aT 

oir.)=  0'4636 

=  a-2W6  p. 
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II.    Egvivalenis  of  Units  of  LengOi. 


-"■ 

».->,. 

«.n.,..,.„.. 

....... 

»..,.»„-... 

,.™... 

IS 
Is 

II" 

=  0-316  Metre. 

=  a-m    ;; 
=  0-3048  ;; 

=  0-5Sli6    - 

=  0-2WJ3 ;; 

=  0-3043    '• 

^T 

ill 

=  0-4«STa 
=  iOT?4I 

Wnnembarg. 

cunt.,. 

»..«. 

.0 

Unlla  Id 

Metric  Unit 

.  Metric  Units 

n  Non-Metrlc  Units. 

AUBtrln 

1  Meile 

7-5S6i7 

Kilometres 

1  Kilometre 

-0-1318Meile 

Kg 

= 

4-93SS 

MilcB-Metric 

1  Mile-Metrie 

=  0-3026      " 

III,    E^il'saUnU  qf  Units  of  Liqvid  CapatAty. 


AosWa 

IMans 

Prussia 

IW 

-o-STSsqis. 

Wurtemberg. 
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IV.    Eiaivaleats  <f  Umti  qf  Br'j  Capacity. 


Conn  try. 

c  Units  in  Metric  Units 

..„ 

c  Units  in  Kon-Mel 

,.™... 

Anatria 

Wnrlcmlierg . 

Measures  of  surface  and  solidity  are  in  jteueral  derived  fro 
nres  of  length,  nnd  need  not  Ije  presented  here.  Agra 
cem  local  popalatioiis  chiefly,  nnd  have  not  an  important  international 
interest.  Wherever  the  metric  system  is  introduced,  the  nnits  of  agra- 
rian measnre  now  in  nse  will,  in  the  course  of  time,  he  snperseded  ;  but 
it  is  not  i II diKpeii sable  that  lliey  sliould  be  interfered  ivith  by  legisla- 

The  metric  system  to  be  employed  in  negotiations 
and  intercourse  between  governments. 

510.  In  all  negotiations,  treaties  and  diplomatic  com- 
munications of  every  description,  between  the  govern- 
ments of  different  nations,  in  whicli  it  shall  be  neces- 
sary to  express  quantities  by  weight,  or  by  measures 
of  length,  surface,  capacity  or  Bolidity,  the  terms  of 
the  metric  system  shall  be  employed  for  the  purposes 
of  such  expression. 

Customs  duties  to  be  levied  by  metric  weight  and 
measure.,  and  postal  tariffs  to  be  regulated  by  metric 


511.  If,  among  the  nations  parties  to  this  Code,  there 
be  any  which  shall  continue  to  maintain  their  national 
and  non-metric  systems  of  weight  and  measure  for 
purposes  of  domestic  trade  and  businesii,  such  nations 
shall  nevertheless  allow  and  require  customs  duties  to 
be  levied  in  their  ports  of  entry  by  metric  weight  and 
measure,  and  shall  conform  the  tariffs  of  weights  of 
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mailable  matter  in  their  post-offices  to  the  denomina- 
tions of  metric  weight. 
Standard  units  of  length  and  of  weight. 

512.  The  unit  of  length  of  the  international  metric 
system  is  declared  to  be  the  length,  at  the  temperature 
of  melting  ice,  of  the  platinum  metre-bar  deposited  at 
the  palace  of  the  Archives  in  Paris  on  the  4th  Messidor 
of  the  year  VII.  of  the  French  Republic,  by  the  inter- 
national committee  appointed  to  fix  the  length  of  the 
definitive  metre,  and  still  there  preserved.  The  unit  of 
weight  of  the  same  system  is  declared  to  be  the  weight 
of  the  platinum  kilogramme  deposited  at  the  Archives 
on  the  same  occasion,  by  the  same  committee. 

Copies  of  the  standards  to  be  made  and  carefully 
preserved,  as  standards  of  verification. 

513.  The  governments  of  the  nations  parties  to  this 
Code  shall  cause  copies  of  the  standard  units  of  length 
and  of  weight  to  be  constructed  and  accurately  compared 
with  the  prototypes  in  the  Archives  at  Paris,  which 
copies  shall  be  carefully  kept  in  such  secure  place  and 
in  charge  of  sach  ofiicers  as  the  several  governments 
may  appoint,  to  be  used  at  distant  intervals  of  time  for 
the  verifications  hereinafter  described,  and  for  no  other 
purpose. 

Working  standards^  or  standards  for  daily  use,  to 
he  constructed  and  periodically  verified. 

514.  Copies  of  the  prototype  standard  units  shall  be 
also  constructed  and  accurately  compared  with  the 
standards  of  verification  provided  for  in  the  preceding 
article,  which  copies  shall  be  used  in  the  preparation 
of  subordinate  standards  to  be  deposited  in  the  prin- 
cipal towns,  provinces  or  districts  of  each  country,  for 
the  comparison  and  regulation  of  the  weights  and 
measures  in  immediate  use  among  the  people.  These 
copies  shall  be  preserved  and  used  with  extreme  care  ; 
and  at  intervals  of  time,  to  be  fixed  by  law,  they  shall 
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be  compared  with  thestandards  of  verification,  in  order 
tliat  any  alteration  which  may  have  been  occasioned 
by  nse  may  be  detected  and  allowed  for. 
Standard  measures  of  capacity. 

515.  The  metric  measures  of  capacity,  being  imme- 
diate derivatives  of  the  linear  measures,  may  be 
verified  by  the  bulk  in  cubic  centimetres,  or  the  weight 
in  milligrammes,  of  distilled  water  which  they  will  hold 
at  a  certain  temperature.  The  government  of  each 
nation  shall  establish  a  system  of  verification  of  such 
measures,  with  the  advice  of  scientific  and  practical 
esperts  in  metrology. 

Certain  denominations  not  decimally  related  to 
the  units  of  length,  ca,pactty,  surface  and  weight,  to 
be  allowed. 

516.  It  shall  be  lawfnl  to  use,  in  ordinary  transac- 
tions and  descriptions,  the  following  non-metrical  de- 
nominations, with  the  values  severally  attached  to 
them : 

Wciglits. 

1  oimcc  =  -jij  kilogramiiie  =  50  grammes. 

1  pound  ^  ^  Jiilogramrae  =  500  grammes. 

1  quintal  ^  100  pounds  =  50  kilogrammea. 

1  ton  =  2,000  pounds  =  1,000  Idiogrammoa. 
Measures  of  Lenglh. 

1  foot  =  10  inches  ^  30  centimetres  ^  3  decimetres. 

1  rod  ^  5  metres. 
Itinerary  Measure. 

1  mile  =  5,000  feet  =  1,500  metres  =  000  rods. 


dbyGoogle 


DRAIT  OUTLINES  OF  AH" 


TITLE      XXII. 
LO:iQITUDE   AND   TIME- 

The  use  ol  geographical  eo-ordiiiatcB.  (or  the  purpose  of  fisiiig  the 
positions  of  plnces  upon  the  eartli'M  surface,  was  first  sugjtested  by 
Hipparchus*  The  method  seems  to  liftve  been  first  practically  applied  by 
MarinuB,  of  Tyre,  a  geographer  knoivu  to  as  only  by  tlif  liitations  of  his 
work  in  Ptolemy.  Claudius  Ptolemy,  of  Alexandria,  who  flourished 
toward  the  middle  of  tlie  second  century  of  our  era,  presented,  in  liis 
treatise  on  gcog-raphy.  a  pretty  full  synopsis  of  the  knowledge  of  Ills 
time  in  regard  to  this  subject,  many  of  his  pages  consisting  simply  of 
dry  details  of  the  latitudes  and  lonjritades  of  pai'ticular  places.  For  lati- 
tudes, the  equator  furnishes  a  natural  circle  of  reference.  For  longi- 
tudes, any  meridian  may  serve  as  a  zero ;  but  in  the  early  history  of 
geojn'aphical  science,  it  was  thonglit  advisable,  and  it  theii  seemed  pos- 
sible, to  choose  such  a  prime  meridian  as  should  allow  all  longitudes  to 
be  measured  in  a  common  direction.  In  the  time  of  Ptolemy,  the  limit 
of  the  habitable  world  toward  the  west  was  supposed  to  lie  in  the  group 
of  islands  called  the  Fortunate  Islands,  now  known  as  the  Canaries. 
Through  this  group  he  accordingly  supposed  his  first  meridian  to  pass  : 
but  its  position  was  apparently  defined  only  by  its  presumed  distance 
from  Alexandria,  so  that  the  meridian  of  Alexandria  must  be  regarded 
as  his  actual  meridian  of  reference. 

As,  in  the  pron^resa  of  centuries,  geographical  knowledge  extended 
and  new  geographers  arose,  new  meridians  were  adopted.  In  the  con- 
struction of  maps  and  charts,  it  was  natural  tliat  authors  should  pass 
their  meridians  of  reference  through  well-known  places  ;  as,  for  instance, 
the  capitals,  or  chief  towns  of  their  own  countries.  The  progress  of 
astronomy  contributed  moreover  to  the  multiplication  of  meridians  of 
reference,  since  convenience  would  suggest  that  the  tables  founded  on  ac- 
tual observation  should  be  conformed  to  the  local  time  at  the  ohserxatory. 

Duriujr  what  are  commonly  called  the  dark  ages  in  Europe,  astronomy 
was  cultivated  chiefly  by  the  Arabians.f  whose  tables,  some  of  them,  are 
Bald  to  have  possessed  much  merit.  The  flrst  European  astronomical 
tables  of  importance  were  those  which  were  prepared  in  the  latter  part 
of  the  thirteenth  century,  (published,  however,  only  in  1483,)  under  the 
auspices  of  Alphonse  X,,  King  of  Castile,  and  which  are  known  by  bis 
name,t    These  were  adapted  to  the  meridian  of  Toledo,     The  tables  of 

*  Montucla,  Hiatoire  ^a  MatkematiqueK,  T,  I,,  P,  1,.  L.  4;  Ddambre 
Mint.  Aslr.  Ancienne, ']',  II,,  ch,  15, 
I  Eney.  Brit.,  Art.  Astroii. 
t  Mentuela.  T.  I.,  P.  II.,  L.  I. ;  Id.,  T,  IV„  P,  V.,  L,  7, 
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Copernicus,  in  tlie  sixteentli  century,  were  conformed  to  the  meridian  of 
Cracow.  Theee  ivcre,  somewliat  later,  improved  and  repuljlislied  by 
Reiiiliold,  nnder  llie  name  of  llie  Prutenic  or  Pniasian  Tablea.  Tlie  Al- 
phonsine,  Copernicaii  and  Prutenic  tiibles  were  all  founded  upon  ancient 
and  imperfect  obeervations.  They  were  followed  by  a  variety  of  otbera, 
mostly  deduced  from  them;  but  the  whole  of  these  were  superseded, 
early  in  the  seventeenth  century,  by  the  publication  of  the  famous  tables, 
called  the  Rudolpliine  Tables,  in  wliidi  were  presented  the  results  of  the 
long  Mid  laborious  observations  of  Tyclio  Brahe,  reduced  and  arrangred 
by  the  celebrated  Kepler.  The  meridian  of  these  laWes  was  that  of 
Uranibourg,  Brahe's  observatory,  in  the  island  of  Huena.  Simultaneously 
with  these,  and  later,  appeared  the  tables  of  Longoraontanus,  (lt>34,)  and 
of  Eeinhart,  (1030,)  referred  to  the  meridian  of  Copenhagen ;  of  Lans- 
ber^,  (1833,)  referred  to  the  meridian  of  Goes ;  of  Eeinert,  (1639,1  me- 
ridian of  Pisa;  of  Goldmeyer,  (1639,)  meridian  of  Nuremberg;  of  Bul- 
lialdus,  (1646,)  meridian  of  Uranibourg;  of  John  Newton,  (1657,)  me- 
ridian of  I^ndon ;  of  Count  de  Pagan,  (1657,)  meridian  of  Paris ;  of  Street, 
(1661,)  meridian  of  London;  of  Lever.  (1663,)  meridian  of  Home;  of 
Wing,  (1669,)  meridian  of  London;  of  De  la  Hire,  (1687,)  meridian  of 
Paris ;  of  Halley,  (1749,)  meridian  of  Greenwich ;  of  Lacaille,  (1758.)  and 
of  Lalandfl,  (175!),)  meridian  of  Paris ;  and  many  others. 

Besides  the  primeral  tables  here  referred  to,  there  were  published  in 
many  places,  from  a  very  early  period,  ephenierides  oi'  the  movements  of 
the  principal  heavenly  tiodies.  Montucla*  enumerates  fifty  or  more  pub- 
lications <if  this  kind.refei'red  to  a  variety  of  meridians,  as  Viennn,  Clm, 
Berlin,  Nuremberg,  Venice,  Bologna,  Augsburg,  Rouen.  Dantzijr,  Paris, 
London,  etc.  Tliese  publications  were  grenerally  intended  to  cover  a 
series  of  years,  and  were  not  periodical.  Others,  however,  were  rssued 
annually,  the  earliest  of  wbicli,  computed  for  the  meridian  of  Paris,  ap- 
peared in  Paris  in  1678,  under  the  name  of  tlie  "  GonnaUaitnce  dea  Tempi." 
This  has  since  been  uninterruptedly  continued  lo  the  present  time.  A 
similar  publication,  which  also  still  continues,  was  commenced  in  Berlin, 
in  1766,  under  the  title  of  the  "  AetrenomUchei  Jahrtnuh."  Another  an- 
nual of  the  same  character  appeared  in  Vienna,  in  1797.  and  still  another, 
in  Milan,  in  1775.  Tlie  onniial  ephemeris.  however,  which  has  had  the 
widest  circulation,  and  has  most  largely  contributed  to  the  uses  of  navi- 
gation, has  been  the  "  British  Nautical  Almanac,"  which  made  its  first 
appearance  in  1767,  under  the  editorial  auspices  of  the  celebrated  Mas- 
kelyne.  This  is  computed  for  the  meridian  of  the  Royal  Observatory,  at 
Greenwich.  Since  about  the  year  IS.iO,  there  has  been  also  published  an 
American  work  of  similar  character,  under  the  name  of  the  "  American 
Kautical  Almanac," 

In  so  far  as  the  diversity  of  the  meridians  employed  in  tables,  epheme- 
rides,  maps  and  charts,  affects  only  the  coavenienee  of  astronomers  or 
scientific  jreographers,  it  is  a  matter  of  comparatively  small  importance. 
In  practical  navigation,  the  case  is  very  different.  To  the  navigator,  sim- 
'^  '"  *  Mvnluda,  T.  IV,,  P.  V..  L.  7. 
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plicity  is  of  tlie  bigliest  importance  ;  not  only  beoausa  compntations  at 
eea  Rlioald  be  unRmbarrassed  by  any  aaiieceSBary  multiplication  of 
figures,  but  because  diversity  in  the  espresaion  of  tho  poEitions  of  the 
plai-ea  on  tlie  eart!i*a  surface,  tands  to  confusion  of  tliouglit  and  to  pos- 
sible error.  Notwltlistanding  tliif,  tliere  baa  liitlierto  been  no  succesBfnl 
attempt  to  establiali  uniformity  in  the  consttnction  of  nautical  charts  and 
fables.  It  13  pos&ibly  true  that  the  introduction  of  astronomical  eplierae- 
ridea  into  navisatiou  has  tended  on  the  other  hand  ralhei-  to  promote 
diversity  than  to  favor  uniformity.  Until  after  the  discovery  ol  America, 
geographers  seem  nniformly  to  have  followed  Ptolemy  in  placing  tlie  first 
meridian  among  the  Canaries.  And  though  tlie  Alphousine  Tables  re- 
ferred astronomical  time  to  the  meridian  of  Toledo,  yet  the  same  work 
contained  a  list  of  geographical  latitudes  referred  to  the  original 
Ptolemaic  first  meridian. 

About  the  close  of  the  fifteenth  century,  a  great  impulse  was  given  to 
ocean  navigation  by  the  discovery  of  tlie  ivestern  continent;  and  in  con- 
sequence of  the  establishment  by  Pope  Alexander  VI,,  in  3494,  of  tlio 
famous  line  of  demarcation  between  the  Spanish  and  the  Portuguese^ 
an  imaginary  line  drawn  three  hundred  and  seventy  leagues  westward 
from  the  Azores,  the  geographers  and  hydro j;raphera  of  those  nations 
began  to  adopt  tho  meridian  of  these  islands  as  the  first  meridian  of  their 
charts.  This  is  seen  in  the  maps  of  Joan  de  la  Cosa,  given  by  Von  Hum- 
boldt, in  his  Examen  Ck'ifiqtie — maps  construoted  abont  the  close  of  the 
fifteenth  century,  and  dated  A.  D.  1500.  But  the  exact  position  of  this  me- 
ridian was  not  d  'dbloclb  "  Ise  h  h-e 
been  deduced  b  m  m  ce 
west  from  Lisb  En  o 
use  the  meridia  i, 
that  of  Paris ;  d 
countryman,  Sim  S  m  u- 
tical  longitudes                                        fl 

During  the  si  ff  ca  o 

author  of  the  pr  d 

practically  so  v  B 

island,  Del  Corv  m  o 

reasou  assigned  m  g  at 

time  through  it 

The  confusio  so       ea  at 

length  to  be  fe  se  rd         R  ed 

minister  of  Lou     X  se  e- 

solved  to  malie         ff  H      c- 

cordingly  invited  a  congress  of  astronomers  and  mathematicians  to  assem- 
ble at  Paris,  in  the  spring  of  1030,  to  agree,  if  possible,  upon  a  common 
meridian.  As  u  result  of  this  conference,  the  island  of  Perro,  the  most 
southwesterly  of  the  Canaries,  was  fised  upon  ;  and  a  royal  order  estab- 
lishing this  decision  was  promulgated  in  July  of  the  same  year.*    Unfor- 

*  QehUr's  Pkydckaliaelte»  Worterbuch.  Band  VI.,  1. 
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tunately,  liowever,  the  exact  longitude  of  Ferro,  with  reference  to  any 
point  of  the  continent  of  Europe,  was  at  tliat  timu  unknown.  The  deter- 
mination of  its  position  was  never  made  by  autliority;  and  nt  length,  in 
1724,  it  was  resolved  to  oaaume  it  at  S0°  West  from  Paris.  Borda  and 
Pingre  give  the  longitudes  of  tlie  easternniost  and  westernmost  points  as 
20°  17'  and  20°  30'.  To  name  the  island,  therefore,  without  naming  a 
specific  point  in  it,  was  to  leave  the  meridian  still  unfised,  even  had  its 
general  position  been  better  known.  At  any  rate,  tliis  effort  to  establish 
uniformity  was  productive  of  no  practical  result. 

The  absence  of  any  recognized  law,  or  any  tinifomiity  of  usage  on  this 
subject,  among  navigators,  still  continuing  toward  tlie  end  of  the  seven- 
teenth century,  is  illustrated  by  the  following  passages  from  the  work 
entitled  "  L' Art  Naviffer,"  by  Father  Dechales,  a  work  mentioned  favor- 
ably by  Montiicla,  (T.  I„  p.  658,)  for  its  precision  and  clearness,*  and 
which  was  pjiblislied  in  l(i77 : 

"  Les  Astconomes,"  says  Dacbales,  "  prennent  ordinairement  pour 
premier  meridien  celuy  du  lieu  ou  ils  font  leur  demaire,  et  les  Pilotes  le 
Mendien  du  lieu  d'ou  ils  partent. 

"  Lea  Anciens  Geographes  n'ont  pas  deu  prendre  pour  premier  Me- 
ridien celuy  des  dernieres  terres  vers  I'Orient ;  parcpqu'ils  n'estoient  pas 
arrivez  jasques  au  bout  de  ce  cote-la;  qu'n  cause  la  longitude  dans  lo 
Ciel,  BO  comptant  de  I'Occideut  a  I'Orient ;  celle  de  la  terre  se  devoit 
prendre  du  mesme  cote.  II  estoit  done  a  propos  de  le  placer  dans  les 
terres  les  plus  Occidentales.  Quelquea-uns  des  Modernes  le  mettent  aux 
Isles  Fortun6es,  ou  a  I'lale  de  Fer,  la  plus  Occidentale  des  Canaries.  Lea 
autres  au£  isles  du  Cap  Nord,  comme  a  celle  de  Saint  Nicholas.  Mais 
cette  diversilG  d'opinions  est  de  peu  d'importance ;  puisque  nous  pour- 
rons  toujours  prendre  pour  le  premiere  Meridien  de  nostra  Navigation 
celuy  des  derniers  terres  qui  nous  avons  vena,  ou  le  premier  Meridien  de 
la  carte  de  laquelle  nous  nous  servent." 

Since  the  perfection  of  the  methods  of  determining  longitudes  by 
lunar  observal ions,  and  by  chronometers,  navigators  Lave  naturally  re- 
ferred tlteir  longitudes  to  the  meridians  for  which  the  epliemerides  of 
the  sun  and  moon  are  computed.  Of  the  nautical  ephemerides  now  pub- 
lished, the  English  Nautical  Almanac,  the  American  Nautical  Almanac, 
and  the  Connaissance  de  Temps  are  most  used.  But  the  American  work 
employs,  for  all  those  determinations  which  concern  navigation,  the  me- 
lidian  of  Greenwich;  so  that  if.in  the  selection  of  aineridiau  to  be  recom- 
mended to  the  acceptance  of  all  the  world,  we  are  to  limit  ourselves  to  a 
choice  between  the  meridians  already  in  use,  we  cannot  hesitate  to  give 
the  preference  to  Qreenwidi  as  involving  the  inconvenience  of  change 
to  the  smallest  number. 

It  may  be  objected  that  the  place  of  Qreeuwicll  on  the  earth  is  marked 
by  no  great  and  distiiictive  physical  feature.  A  feeling  that  the  place  of 
the  first  meridian  should  be  so  distinguished,  though  it  has  been  always 
more  or  less  prevalent,  has  no  substantial  foundation,  either  as  it  respects 
the  nael'ulness  of  audi  a  meridian  or  the  focility  of  its  determination.  That 
au  island  like  Del  Corvo  is  small  and  isolated,  or  that  a  peak  like  Teue- 
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riffe  ia  prominpiit  aud  conspicuous,  mi^lit  seem,  nt  first  thoiijrUt,  to  add 
something  to  tho  claim  of  sach  a  point  to  tie  tal;en  as  tlie  ocigin  of  longi- 
tudes. But  to  the  natronomical  observer  thes«  circumstances  are  of  no 
importance.  The  meridian  of  liis  obserratocy  is  mai'fced  for  liim  by  a 
simple  trace;  and  tliis  in  general  drawn  upon  tlie  surface  ol  an  artificial 
monutnent.  In  the  selection  of  a  common  meridian  for  the  world,  there 
is  nothing,  therefore,  to  restrict  the  most  perfect  freedom  of  choice,  so  far 
at  least  ns  the  mere  confignration  of  tlie  earth's  surface  is  concerned. 

On  the  otlier  liand,  it  ia  in  favor  of  the  adoption  of  some  meridian 
already  largely  in  use,  that  there  are  in  existence  many  laboriously  pre- 
pared tables  necesaary  to  the  computation  of  uantical  ephemerides,  con- 
structed with  reference  to  sucli  meridians,  all  of  which  will  liijve  to  be 
transformed,  if  a  new  meridian  is  adopted.  This  circumstance,  and  tlie 
additional  one  that  Greenwicli  is  familiar  to  a  larger  number  of  navi- 
gators than  any  other  meridian  of  reference,  must  be  regarded  as  decisive 
iii  favor  of  tlint  as  a  common  first  meridian,  unless  such  a  selection  should 
be  found  to  be  attended  with  sorao  coimtervaiiing  disadvantage  thus  far 
overlooked.  If  such  a  disadvantage  osists,  it  must  spring  from  the  con- 
nection of  longitude  ivitli  time. 

The  natural  day  begins  at  any  place  at  the  rising  of  the  sun ;  and  as 
the  sun  ia  always  rising  aoii;ewhere,  the  day  is  always  somewhere  begin- 
ning. The  "  day  of  the  month  "  expresses  the  number  of  times  the  sun 
has  risen  within  the  month,  op  to  that  day,  inclusive.  It  a  given  day  of 
any  month,  say  the  first  of  January,  begins  at  sonrise  at  a  given  place, 
the  same  day  of  the  month  will  begin  sooner  in  absolute  time  at  places 
oast,  and  later  in  absolute  time  at  places  west.  The  difference  is  one  hour 
for  every  fifteen  degrees  of  longitude,  or  twelve  hours  for  half  the  cir 
cumforeuee  of  the  sphere.  If,  therefore,  wc  suppose  the  first  of  January 
to  begin  for  all  places  east  of  the  assumed  place  at  the  sunrise  nest  pre- 
ceding iu  absolute  timu  the  sunrise  of  the  same  day  at  this  assumed 
place,  and  for  all  places  west  of  the  assumed  place,  at  tho  sunrise  next 
following  the  same  sunrise,  we  shall,  by  pushing  the  computation  half  a 
circle  both  ivays,  arrive  at  the  conclusion  that,  in  longitude  one  hundred 
and  eighty  degrees  from  the  starting  point,  tho  first  of  January  begins 
both  twelve  hours  earlier  and  twelve  hours  later  than  the  beginning  of 
the  same  day  at  that  point.  This  later  beginning  must  be  counted  the 
second,  if  the  earlier  was  the  first ;  but  the  same  consequence  will  not 
follow  if  the  earlier  was  counted  as  the  thirty-first  of  December.  Iu  this 
latter  case,  the  count  must  be  supposed  to  be  changed,  from  the  thirty- 
first  of  December  to  the  first  of  January,  somewhere  east  of  the  given 
place,  but  not  so  far  east  as  one  hundred  and  eighty  degrees.  It  is  then 
evident  that,  if  there  is  to  be  any  uniformity  in  the  regulation  of  the  cal- 
endar of  the  month,  and  any  exactness  in  chronological  determinations, 
some  meridian  must  be  agreed  upon  at  which  the  change  of  count  in  the 
montlily  calendar  shall  begin.  Such  a  meridian  will  involve  to  those  who 
live  near  it  the  inconvenience  that  the  same  natural  day  will  count  a  unit 
more  in  the  month  to  those  who  live  west  of  it,  than  to  those  who  live 
east,  though  the  actual  distance  between  them  may  be  Insignificant.   And 
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on  tbis  account  it  is  desirable  tlmt  tlie  meridian  thus  selecleii  to  marli  tlio 
beginning'  of  tlio  day  sliould  lie  as  far  as  possible  in  the  open  ocean. 

Kow  it  happens  that  the  meridian  opposite  to  Greenwich  fulftlls  tllis 
condition  almost  as  neorlj  as  any  ivliicli  can  be  selected.  It  crosees  no 
portion  of  anj  continent  except  Uia  estreniitj  of  NorthBOStern  Silieria — 
an  inhoH|iitablB  region,  now  peopled  bj  aavages,  and  incjipable  of  evei 
becoming  an  important  portion  of  the  civilized  world.  Its  coarse,  then, 
lies  among  tho  petty  island?  of  the  jtreat  Sooth  sea  ;  and  it  merely  touches 
the  eaaWrn  angle  of  New  Zealand,  the  only  habitable  lanil  of  importp 
ance  which  it  approaches.  This  meridian  seems,  therefore,  to  be  very 
fiiTorably  situated  to  serve  the  purjiose  ol  dividing  the  days  of  tlie  cal- 
endar. The  meridian  opposed  to  Hamburg,  or  Altona,  might  possibly  bo 
a  little  more  bo,  since  it  passes  throngh  Behring's  Straits,  nearly  clearing 
botli  continents ;  and  it  leaves  the  larger  portion  of  the  Pacific  islands  to 
the  west.  Practically,  however,  the  claims  are  nearly  balanced,  and  the 
advantages  which  Greenwich  possesses  in  other  respects  have  been 
pointed  out  above. 

Though  the  natural  day  begins  at  sunrise,  the  astronomical  day  begins 
at  the  passage  of  the  mean  sun  over  the  meridian  of  tlie  place ;  and  tho 
civil  day  begins  twelve  hours  earlier,  or  at  the  inferior  culmination  im- 
mediately ]ireceding.  Taking  the  meridian  of  Greenwich,  therefore,  as 
the  first  meridian  of  longitude,  it  becomes  the  regulator  of  time ;  so  that 
wlien  tlie  sun  passes  the  Greenwich  meridian  on  a  given  day,  the  same 
day  is  twelve  honrs  advanced  on  the  west  side  of  tlie  meridian  opposite, 
but  lias  not  yet  begun,  and  will  not  begin  for  twelve  lionra  more,  on  the 
east  side  of  the  same  meridian.  This  explains  the  provisions  of  the  Code 
defining  the  day. 

Article  517.  Tlio  meridian  of  Greenwich  to  Ijc  the  prime 

518,  Maps,  cbartfl,  nautical  tables,  &c.,  how  to  bo 
prepared. 

510.  Public  vessels  to  be  furnished  with  tables 
and  charts  conformed  to  the  meridian  of 
Greenwich,  and  required  to  keep  their  logs 
in  accordance  therewith. 

530.  The    Gregorian   style   of    reckoning   to    bo 

employed. 

531.  Of   the  length   of   the   year,  and   of    leap 

.533.  The  term  "  year,"  in  contracts  and  written 
instnimcnts,  how  to  be  understood, 

533.  Divisions  of  the  year. 

534.  The  day  defined. 

77ie  meridian  of  Greenwich  to  be  the  prime  me- 
ridian. 
517.   Iii    the   determination    of   positions    upon  the 
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earth's  surface,  by  co-ordinates  of  latitude  and  longi- 
tude, tbe  meridian  passing  through  the  observatory  at 
Greenwich,  England,  shall  be  taken  as  the  prime  me- 
ridian ;  and  longitudes  shall  be  reckoned  from  that, 
eastwardly  and  westward'.y,  one  hundred  and  eiglity 
decrees,  to  the  nneridian  opposite,  or  three  hundred 
and  sixty  degress,  to  the  same  meridian  agaia.  And 
in  all  legislative,  executive  and  judicial  acts,  and  in 
public  records  of  every  description,  in  which  the  posi- 
tions of  places  are  defined,  or  limits  designated,  or 
boundaries  fixed,  by  means  of  co-ordinates  of  latitude 
and  longitude,  the  longitudes  stated  shall  be  the  longi- 
tudes east  or  west  from  the  meridian  of  Greenwich  ; 
and  when  longitudes  are  given  in  such  documents, 
without  specifii'atjon  of  the  meridian  from  which  they 
are  measured,  they  shall  be  understood  to  be  longitudes 
east  or  west  frora  the  meridian  of  Greenwich. 

MapSf  charts,  nautieal  tables,  &c.,  how  to  be  pre- 
pared. 

518.  All  maps,  charts,  nautical  and  astronomical 
tables,  and  other  publications  designed  for  the  use  of 
navigators,  which  may  be  prepared  and  put  into  circu- 
lation by  authority  of  the  government  of  any  nation, 
shall  h'i  conformed,  as  it  respects  the  reckoning  of 
longitude,  to  the  provisions  of  the  last  article. 

Public  Vessels  to  be  furnished  with  tables  and 
charts  conformed  to  the  meridian  <f  Greenwich,  and 
required  to  keep  their  logs  in  accordance  therevyifh. 

519.  All  sea-going  vessels  employed,  in  any  capacity, 
in  the  seiTice  of  any  nation,  shall  be  furnished  with 
charts,  tables,  and  such  other  aids  to  navigation  as 
may  be  necessary,  prepared  as  required  in  article 
518  ;  and  the  commanders  of  all  such  vessels  shall  be 
required,  in  keeping  their  logs,  to  state  all  their  longi- 
tudes, determined  by  observation  or  computation,  ac- 
cording to  the  values  of  tbe  same  as  referred  to  the 
meridian  of  Greenwich. 
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The  Gregorian  style  of  reckoning  to  be  employed. 

520.  Time  fhall  be  computpcl  according  to  the  Gre- 
gorian style  of  reckoning  now  prevalent  in  Western 
Europe  and  in  America,  according  to  wMch  the  cur- 
rent year  is  the  one  thousand  eight  hundred  and  sev- 
enty-first since  the  epoch  ;  and  the  first  day  of  Jan- 
nary  of  every  year  hereafter  shall  be  taken  to  be  the 
first  day  of  the  year. 

Of  the  length  of  the  year,  and  of  leap  years. 

521,  Every  year  consists  of  three  hundred  and  sixty- 
five  days,  except  those  whose  numerical  designations 
are  exactly  divisible  by  fonr,  without  remainder, 
which  years  consist  each  of  three  hundred  and  sixty- 
six  days ;  except  that,  of  the  ceiiturial  years,  or  the 
final  years  of  the  successive  centuries,  only  those  as  to 
which  the  number  of  the  centuries  completed  is  divis- 
ible by  fonr,  consist  of  three  hundred  and  sisty-sis 
days ;  and  the  other  centurial  years  consist  of  three 
hundred  and  sixty-five  days  only. 

Tlie  lenglli  of  tlie  tropical  year  is  Dearly  tliree  livindred  and  sixty-fivo 
days  and  a  quarter,  but  falls  short  of  tliia  value  bj-  a  fraction  equal 
to  11 '332426  minutes.  Julius  Cassar,  in  his  reformation  of  tlie  calen- 
dar, which  took  place  forty-sis  years  before  the  Cliiistian  era,  disre- 
garded this  mimite  quantity,  and  treated  tbe  year  as  being  equal  to  lliree 
hundred  and  sixty-five  and  a  quartet  days  exactly.  Each  common  civil 
year  being  thus  a,  quarter  of  a  day  too  short,  th*  intercalation  of  an  entire 
day,  or  four  quarters  of  a  day,  at  the  end  of  every  fourth  year,  ivas  pre- 
sumed to  maintain,  with  sufficient  accuracy  and  permanence,  the  adjust- 
ment of  the  eqainoxBB  and  solstices  to  the  places  which  they  originally 
occupied  in  the  calendar. 

The  error  of  the  Julian  year  produces  no  very  perceptible  efiTei.'t,  when 
a  limited  period  only  of  years  is  considered ;  but  the  same  is  not  true 
when  the  period  extends  to  several  centuries.  Eleven  minutes  are 
ll-1440ths  of  a  day.  In  four  hundred  years,  this  becomes  4400-1440th3 
of  o  day,  which  is  equal  to  three  days  and  one-eighteenth  of  a  day.  Or, 
if  we  use  tbe  more  exact  figures,  given  above,  the  error  of  the  Julian 
year,  multiplied  by  four  hundred,  amounts  to  three  days  and  twelve  one- 
hundredths  of  a  day.  The  Julian  intercalation  of  one  day  in  four  years, 
therefore,  displaces  the  equinoxes  in  the  calendar  by  more  than  three 
days  in  four  centuries. 

At  the  time  of  tbe  nsBembling  of  the  Council  of  Kic^ea,  A.  D.  323,  the 
vernal  jequinos  fell  upon  the  twenty-first  day  of  March.  Toward  the 
close  of  the  sixteenth  century,  it  was  observed  to  fall  on  the  eleventh. 
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In  the  year  1583,  Pope  Gregory  SIII.  published  the  calendar  wMcU,  is 
fcnowa  by  hia  name ;  in  wbioli.  liy  adding  t«n  to  the  count  of  every  day 
in  every  month,  from  the  fourth  day  of  October,  in  that  year,  inclusive, 
onward,  he  restored  the  eqninox  to  the  place  it  occupied  in  the  cnlendar 
in  the  year  32.j.  This  was  a  piece  of  reformation  uncalled  for  in  any  in- 
terest either  eccleaiftstical  or  secular,  and  it  had  the  effect  of  preventing, 
for  a  long  time,  the  acceptance  of  his  style  of  reclioning.  and  what  is  of 
more  importance,  of  Ms  rules  for  maintaining  the  adjustment  of  tlie  cal- 
endar montlia  to  the  seasons,  by  the  Protestant  nations  of  Europe,  and  by 
tliose  adhering  to  the  church  of  tlie  East.  These  rules  constitate  a  truly 
valuable  improvement,  and  their  simplicity,  no  less  tlian  tlifir  impoi-t- 
ance,  would  have  secured  for  tliem  universal  favor  and  adoption  at  a  very 
early  period,  in  spite  of  the  jealousies  which,  were  sure  to  be  awakened 
by  anything  proceeding  from  Rome  which  sliould  Ijear  the  appearance  of 
an  attempt  to  dictate  lo  the  world,  had  they  not  been  accompauied  by  the 
large  and  unnecessary  change  above  mentioned,  in  the  absolute  reckon- 
ing of  the  day. 

As  things  actually  fell  out,  the  Italian  States  (mostly),  with  Spain  and 
fortuffal,  adopted  the  Gregorian  calendar  from  tlie  day  {October  4,  1583.) 
named  for  its  commencement,  in  tlie  Papal  Bull.  Franco  adopted  it  two 
months  later,  calling  the  day  following  the  ninth  of  December,  tlie  twen- 
tieth, and  so  onward.  In  tlie  same  year,  the  matter  was  discussed  at 
Augsburg,  in  the  Diet  of  tlie  German  Empire ;  and  the  Catholic  States  of 
Germany  adopted  the  new  calendar  in  theyear  following.*  The  Protestant 
States,  lioweyer,  clung  to  the  old  calendar ;  and  tlie  consequence  was  that, 
in  parts  of  tlie  country  where  the  population  was  generally  mised. 
there  arose  a  good  deal  of  confusion  and  discord.  Tliis  state  of  things 
continued  foe  more  than  a  century  ;  but  at  last  tlie  Protestants  gave  way, 
and,  in  the  year  1700,  the  new  calendar  was  introduced  throughout  all 
Germany,  the  day  following  the  eighteenth  of  February  being  called  tlie 
first  of  March.  At  the  same  time,  the  new  calendar  was  adopted  in 
Denmark  and  in  Holland  ;  and  in  1701,  it  was  adopted  also  in  the  Protest- 
nut  Cantons  of  Switzerland,  the  day  following  the  thirty-titst  of  Decem- 
ber being  called  the  twelfth  of  January.  Tlio  increase  in  count  was  now 
eleven  days,  instead  of  ten,  liecause  the  centurial  year  1700  had  not  been 
reckoned  a  leap  year  under  the  Gregorian  system.  England  accepted  the 
new  calendar  in  1753,  the  day  following  the  second  of  September  in  that 
year  being  called  the  fourteenth.  In  the  following  year.  Sweden  did  the 
same,  calling  the  day  after  the  twenty-eighth  of  iPebruary  the  twelfth 
of  March. 

The  Julian  calendar  now  continues  to  be  maintained  only  by  llossia, 
and  the  adherents  of  the  Greek  chureh  generally.  Since  there  is  no 
longer  any  possibility  of  securing  uniformity  of  practice  in  tlie  reckon- 
ing of  time,  but  by  universal  acquiescence  in  the  Gregorian  calendar,  it 
is  greatly  to  be  hoped  that  the  enlightened  government  of  the  Russian 
Empire  will  not  long  delay  the  introduction  of  the  desired  change  among 
(heir  people. 

»  Bond'*  Handy  Book  of  Bates,  pp.  18,  19. 
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The  term  ■'■year,''''  in  contracts  and  icriUen  instru- 
ments, lioiD  to  he  understood. 

522.  Wltenevor  the  term  "year"  or  "years"  is  used 
in  any  statute,  deed,  contrnct,  verbal  or  written, 
or  in  any  puWic  or  private  instrument  whatever,  the 
year  iatemled  shall  be  understood  to  consist  of  tliree 
hundred  and  sixty-live  days;  the  half  year,  of  one 
hundred  and  eighty-two  days  ;  aud  the  quarter  of  a 
year,  of  ninety-one  days ;  and  if,  within  the  limits  of  any 
period  so  computed  tlio  added  day  of  leap  year  shall 
fall,  such  added  day  shall  not  be  counted  as  enlarging 
the  number  of  days  of  that  period. 

Division  of  the  year. 

523.  The  year  shall  continue  to  be  divided,  as  at 
present,  into  twelve  months,  whicli  months  shall  retain 
the  names  by  which  tliey  are  at  present  known,  and 
each  m<inth  shall  consist  of  the  same  number  of  days 
as  arc  assigned  to  it  in  the  calendars  now  in  use  among 
all  Christian  nations,  viz  : 


June,    .......  30  days. 

July, 31  " 

August 31  " 

September,   ...  30  " 

October, 31  " 

November,    ...  30  " 

December,     ...  31  " 


January,    ....  31  days. 
Febraary,  ....  28 

in  common  yrs., 

or,  in  leap  yrs.,  29 

March, 31 

April, 30 

May,     31 

And  whenever  the  term  "month"  shall  be  used  in 
any  statute,  deed,  contract,  verbal  or  written,  or  in 
any  public  or  private  instrument  whatever,  this  term 
shall  be  construed  to  mean  a  calendar  month,  in  ac- 
cordance with  the  foregoing  scheme. 

In  tliu  I'clormed  caleutlar  of  Julius  Ciesar.  ns  originally  constructed 
tlie  mouths  wero  made  to  cnnsist  of  thirty-one  days  mid  thirty  daya  alter- 
nately, boginnlug  with  March.*  As  the  common  year  eousista  of  hut 
tliroo  hundred  aud  sisty-fivo  daya,  the  final  month  of  tlio  year,  on  this 
plan,  falls  a  day  short  of  thirty  daya  in  common  yeara,  and  eoataina  f  iiliy 
thirty  only  in  leap  years.  Had  the  alternalion  been  inverted,  making 
tho  first  month  to  consist  of  thirty  diiya,  and  the  aoeoud,  of  thirty-one, 

*  Enoyci.  Brit,  Art.  Calendar. 
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and  BO  ■on,  no  month  itouM  ever  linvc  fallen  ahort  of  thirlj  days,  or  hive 
eicceded  tlility-oiic, 

Tlie  name  of  Juliua  was  givoE  to  tlio  month  Quliitilis,  in  lionor  of  the 
prent  reformer.  Augustus  aftenvarils  gave  his  name  also  to  the  month 
SestiliB  ;  and  the  Koman  Senate,  in  a  aijirit  of  contemptible  Eycopliaaey. 
Btole  a  day  from  Fchruary.  alroailj-  too  short,  to  add  to  August,  that  the 
mouth  uaiaed  after  the  roi^rning'  Emperor  might  not  he  a  les3  impoi-t- 
nnt  one  tliau  that  which  had  rocoivod   ita  name  from  liis   illustrious 

The  distribution  of  the  days  of  the  year  among  the  months  is,  there- 
fore, at  present  oiitiroly  anoinalons.  Moreover,  the  introduction  of  the 
intercalary  day  of  leap  year  at  the  end  of  the  second  month  of  the  year, 
rather  than  at  the  end  of  the  year  itself,  is  a  sonrco  ol  considerable  incon- 
venience, capecially  in  connection  with  tho  calendar  of  the  ehnrcli.  The 
following  scheme  for  the  hetter  distribution  of  the  days  of  the  year 
among  the  months,  and  the  transfer  of  the  quadrennial  intercalation  to 
the  close  of  the  year  is,  therefore,  presented  as  worthy  of  consideration. 

The  year  to  be  divided  into  sestiles,  each  of  two  months.  Each  sextile 
to  he  made  ap  of  a  first  monlh,  of  thirty  days,  and  a  second  month,  of 
thirty-one  days;  with  the  exception  of  the  last  sestilo,  in  which  the 
second  month  has  only  thirty  days  in  common  years,  and  thirty-one  days 
in  leap  years,  as  follows : 


S-irst  Se=:tUe.     U?bZ?r* fl^^-^  I  ^"^^  *^<- Hu?«Vl 


l^'/»     •■    ilt?rr'"::; 


Tlte  day  defmed. 

524.  Iq  order  to  prevent  confiTsion  of  dates,  in  con- 
seq^aenKP  of  differences  of  local  times,  it  is  to  bo  under- 
stood : 

First,  that  the  civil  day  sliall  begin,  at  eacli  place, 
twelve  hours  of  mean  solar  time  before  the  passage  ot 
the  mean  sun  over  the  meridian  at  that  place,  and  shall 
end  twelve  hours  of  mean  solar  time  after  such  me- 
ridian passage. 

Secondly,  that,  at  the  moment  of  mean  solar  me- 
ridian passage  at  Greeuwicli  on  the  first  day  of  Jan- 
uary, the  day  sliall  be  accounted  the  lirst  day  of  Jan- 
uary throughout  the  world  ;  it  being  noon  at  that  mo- 
ment in  the  meridian  of  Greenwich,  afternoon  through- 
out all  the  one  hundred  and  eighty  degrees  of  longi- 
tude eastward  from  Greenwich,  and  before  noon 
throughout  all  the  one  hundred  and  eighty  degrees  of 
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longitude  westward  from  Greenwich  ;  and  the  same 
shall  be  true  for  every  other  clay  of  the  year  :  that  is 
to  say,  tlio  moment  of  mean  solar  raericlian  passage  at 
Crreciiwich  siial!  bo  that  in  which  the  day  is  of  the 
same  name  throughout  the  world,  whatever  may  be 
tlio  (legree  of  advancement  of  the  day,  by  local  time, 
in  dJlTerent  lougitndes. 

So  long  as  tlip  untlro  extent  of  tlio  known  world  scnrcaly  oscoodod  in 
10D;jltli.de  a  third.  p:irt  of  tlie  onrtli's  elreumfereiice^  tlicrc  was  no  danger 
lliat  aa  error  ot  a  day  could  bo  committod  in  assisniiig  tlie  date  of  an 
event.  Nor  wna  the  possiWIity  of  such  an  error  considorable  even  after 
the  route  to  the  Indies  had  boon  discovered  by  the  way  of  tho  Cni«  of 
Good  IIopo.  But  when  the  opposite  route,  by  Cape  Ilorii,  had  been  sue. 
CBBsfulIy  explored,  and  the  Rpanmh  navigators,  who  had  followed  this 
course,  met  tho  Portugese,  who  liad  eomo  the  other  way,  in  tho  Pliil- 
lippine  Islands,  it  was  found  that  they  di&i^red  in  their  reckonings  of  time 
by  an  entire  day. 

So  long,  however,  as  tho  enlightenment  of  the  world  was  mainly  con. 
centratod  in  Europe,  or  extended  on  the  western  continent  but  little  be- 
yond tho  Atlantic  coast,  tho  possibilities  of  contusion  in  chronolojiy,  for 
want  ot  a  universally  received  definition  ot  tho  beginning  and  oodin^  ol 
the  calendar  day,  were  not  great.  Tho  case  is  quite  diiFerent  at  present, 
when  the  great  islands  of  Australia  arc  oecupied  by  floutishins  BritisU 
colonics,  and  both  shores  of  Nortli  America  are  peopled  by  an  enterpiising 
IBco,  engaged  in  proseculing  extensive  commercial  enterprises  in  both 
hcmispben's.  It  is  becomiug,  therefoi'c,  a  matter  of  greater  importance 
everyday,  that  tUere  should  bo  established  some  universal  rale  tor  de- 
fining tho  calendar  day  for  all  the  (vorld.  The  reasons  why  the  meridian 
of  Greenwich  Bhiiuld  be  fixed  upon,  rather  than  any  other,  lor  the  pur- 
poses of  this  dcfiuition,  have  been  already  assigned  in  tho  Article  rolaiiug 
to  longitude. 

32 
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TITLE       XX  1   I   I  . 

SEA  SIGNALS. 

E  525.  A  eignnl  code  to  be  devised  bv  an  international 


530.  The  use  of  the  intern ntitmal  signnl  code  ti 
enjoined  upon  nil  sliips,  foi'  all  ci 
cations  by  signal,  except  sucli  as  miy  bo 
of  a  contidejitial  nature. 

557,  Apparalus  and  printed  instructions  required 
for  the  use  of  the  iutemitioual  signal  code, 
to  bo  provided, 

A  signal  code,  to  be  devised  hy  an  international 
commiitee, 

525.  Within  one  year  after  th9  adoption  of  this 
Code,  there  shall  be  appointed  a  joint  commission  of 
competent  persons,  to  iix  upon  a  common  systsm  of 
signals  to  be  used  for  pm-poses  of  commimication  be- 
tween vessels  at  sea ;  suuh  commission  to  consist  of 
three  members  from  each  nation. 

The  use  of  the  international  signal  code  tu  he  en- 
joined upon  all  ships,  fcr  all  communications  by 
signal,  except  such  as  may  be  of  a  confidential 
nature. 

526.  The  signal  system,  fixed  upon  as  provided  in 
tbe  last  article,  shall  be  ns^d  in  all  sea-going  ships, 
public  or  private,  bearing  the  national  charaeter  of  any 
of  tha  nations  parlies  to  this  Code,  for  all  signal  com- 
munications, except  Ihoie  which  it  may  b^  necessary, 
in  the  public  interest,  to  transmit  confidentially. 

Apparatus  and  printed  instructions  required  fur 
the  use  of  the  international  signal  code,  to  be  provided. 

527.  Every  sea-going  ship,  public  or  private,  bearing 
the  national  character  of  any  of  the  nations  parties  to 
this  Code,  must,  before  going  to  sea,  be  furnished  with 
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ail  the  apparatns  necessary  to  h<i  used,  in  the  cmploj- 
rncnt  of  ttie  iiittrnational  signal  coiIp,  foi'  communica- 
tions at  sea  ;  ar.cl  also  with  full  and  complete  printed 
instinctions  for  the  use  of  the  sam^i. 

AH  signal  codes,  iv]iether  for  sea  service  or  for  laud  Berricc,  rest  upon 
the  Eiune  hiodamenlal  principles.  A  signal  is  a  demonBtration  of  soma 
tind,  having  a  conventional  signiliwinc.v,  and  designed  to  assist  in  cau- 
reying  ideas  from  one  person  to  anotlier.  Wliere  distance  intervenes 
between  tlie  persons  communicating,  the  signals  must  be  addressed  to 
the  eye  or  to  the  ear.  In  either  case,  a  distinctioii  may  be  made  between 
signais  which  arc  momentary  or  evanescent,  and  such  as  may  bo  mode 
permanent  for  any  length  of  time,  at  will. 

To  the  class  of  evanescent  signals  belong  moat  of  those  which  depend 
on  motion.  Some  such  may  be  seen  in  common  life,  in  universal  use ;  as, 
for  instance,  beckoning  with  the  liand,  nodding  or  shaking  tko  head,  Sec; 
and,  in  systematic  signal  codes,  the  waving  of  Hags,  the  flight  of  rochets, 
and  the  report  of  fire-arras,  possess  the  same  character.  Permanent,  or 
more  properly,  lasting  signals  are  such  as  remain  unchanged  to  percep- 
tion during  a  sensible  period  of  time,  which  may  be  protracted  at  the 
pleasure  of  the  exhibitor.  Esamples  of  these  are  hoists  of  flags,  or  pro- 
longed blasts  of  steam-wliistles  or  fog-trumpets,  or  attitudes  assumed  by 
the  person  himaell  who  gives  the  signal. 

The  simple  motions,  sounds  or  displays  employed  in  signal  codes,  aro 
called  elementary  sigmila.  The  number  of  these  is,  in  the  nature  of 
things,  limited.  Ko  code  of  any  comprehensiyenesa  could  be  formed 
consisting  of  uncombincd  elementary  signais  only.  A  few  elements  will, 
however,  form  a  very  large  variety,  when  they  are  associated  together  in 
gronps.  Groups  of  this  kind  are  called  combination  signals.  Such  groups 
maybe  constructed  in  several  modes;  as,  first, by  cambi nation  proper, 
where,  from  a  given  number  of  elements,  say  siK,  there  are  formed  as- 
semblages of  a  smaller  number,  na  of  threes,  of  which  no  two  shall  be 
alike  in  all  their  elements ;  secondly,  by  perniulatioTi,  where  the  same 
combination  is  made  to  furnish  as  many  signals  as  there  are  dili'etent 
orders  of  succession  in  which  its  elements  can  be  disposed ;  and  thirdly, 
by  arrangement,  in  which  a  very  small  number  of  elements  may  be  made 
to  furnish  a  very  large  nnmber  of  signals,  by  repeating  one  or  more  of 
the  elements  several  times  in  the  same  signal,  and  differently  disposing 
the  elements  among  themselves.    (Myei's  Manual  of  Signals.) 

It  may  be  said,  generally,  that  it  is  not  desirable  to  employ  a  largo 
nnmber  of  elementary  signals  in  a  signal  code;  also,  that  the  principle 
of  arrangement  applied  to  a  few  elements  will  furnish  more  satisfactory 
reanlts  than  permutation  and  combination  only,  applied  to  a  larger 
□umber. 

Codes  of  signals  may  be  formed  to  signify  letters,  in  which  case  oom- 
municotlons  may  be  made  in  any  form  of  words,  as  by  telegraph ;  or  to 
signify  numbers,  which  may  then  be  employed  to  designate  messages 
previously  prepared,  and  inserted  in  their  order  in  a  dictionary.    The  ad 
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vantage  of  the  first  sysWitn  is,  that  it  leaves  commuaicatlon  entirely  free ; 
and  t)iat  of  the  second,  that  it  oconomiajs  time,  liy  Cdnvejinir  many 
words  through  a  single  number.  A  complete  system  should  embrace 
both  methods ;  the  second,  for  that  numerous  class  of  communications 
the  necessity  of  wliicli  is  of  frequent  recurrence;  and  the  first,  for  com- 
mnnications  tlie  nature  of  which  cannot  be  anticipated. 

The  dot  and  line  telegraphic  alphabet  illustrates  the  advantage  of  lim- 
iting the  number  of  elenieutary  signals  employed  in  any  Bystem.  By  the 
principle  of  arrangement,  two  characters,  or.  at  most,  three,  (a  long  line,  a 
short  one,  and  adot,)  suffice,  in  that  instance,  for  the  construction  of  an  en- 
tire alphabet  of  signals,  perfectly  distinct  from  each  other,  and  easily  fixed 
in  tlie  meinory.  This  alphabet,  in  itself,  wonld  form  an  amply  snfficient 
siixnal  code  to  enable  two  vessels  at  sea  to  communicate  with  each  other, 
by  means  ol'  Bteam-ivhi sties,  or  by  tlio  more  or  less  prolonged  exposure 
and  concealment  of  any  visible  object. 

There  are  already  in  use  certain  sigTial  codes,  which  have  obtained 
something  approaching  to  an  international  character.  One  of  these  ia 
"The  Universal  Code,"  of  the  late  ('apt.  Marryatt,  of  the  British  lioyal 
Navy;  another,  "The  Code  International,"  of  Capt.  Reynold, of  Paris; 
and  a  third,  "  The  Commercial  Code,"  of  the  British  Board  of  Trade. 
The  first  and  second  of  these  use  aigaal  numbers,  aa  ciphers  of  signal 
communication ;  while  the  tliiid,  or  Commercial  Code,  uses  signal  iettera, 
permuted  in  sets  of  two,  three  and  four  each, for  the  same  purpose.  (Mj/er'a 
Manual  of  Signah,  p.  51.)  The  code  itself  consists  of  words  and  sen- 
tences,  chissified  according  to  subjects.  Signals  are  shown  by  the  re- 
quired  hoist  of  flags,  each  flag  beinjr  the  recognized  symbol  of  a.  par- 
ticular letter.  This  method  originated  in  185(i,  and  (as  above  stated) 
under  the  auspices  of  tlie  British  Board  of  Trade ;  since  which  time,  it 
has  been  gradually  introduced  into  the  war  and  merchant  marine  of  the 
principal  maritime  nations  of  Europe.  As  yet,  however,  it  is  but  par- 
tially used  in  tlic  naval  or  commercial  marine  of  the  United  States, 
although,  by  a  general  order  of  the  Xavy  Department,  the  code  has  been 
issued  to  all  the  vessels  of  the  United  States  Navy,  together  with  the 
necessary  signal  flags. 

The  system  of  signals  which  seems  to  possess  the  largest  capabilities 
of  usefulness  is  tliat  which  is  known  by  the  name  of  tlie  "  Chronosemic 
Metliod"  of  signaling,  invented  by  Benjamin  Franklin  Greene,  Chief 
Clerk  of  the  Bureau  of  Navigation,  of  the  Navy  Department  of  tlie 
United  States.  This  system  consists  in  employing  measured  inter- 
vals of  time  as  the  significant  symbols,  and  using  audible  or  visible 
signals  for  the  purpose  only  of  marking  the  beginnings  and  endings  of 
these  intervals.  Any  convenient  small  interval  of  time — say  one,  or 
three,  or  five  seconds — may  be  taken  as  the  unit  interval ;  then  this  in- 
terval  dirabled.  tripled,  quadrupled,  and  so  on,  will  give  the  Buccessivo 
additional  symbols  necessary  to  form  the  code. 

TTiiB  system  possesses  several  advantages.  It  permits  the  use  of  the 
lai^cst  variety  of  signal  apparatus;  since  it  is  a  matter  of  entire  indiffer- 
ence by  wliat  means  the  beginning  and  ending  of  each  interval  is  marked, 
so  that  the  indication  is  distinct.     Thug,  for  visible  signals,  by  day,  the 
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exhibition  and  concealment,  or  (he  simple  waving,  of  a  flag  ;  ortlie  substi- 
tntioii  for  Ibe  flag  nl  any  brilliant  or  coiifpiciious  object;  or  even,  nt 
small  distances,  a  gesture  of  the  arm  of  the  signal  rlJicer ;  or,  by  night, 
the  Hashing  of  {(lapoivder,  the  ascent  of  ft  rocket,  or  the  dis]ihiy  and 
eclipso  of  a  signal  lantern  ;  and  in  time  of  fog,  the  firing  of  ship's  Rnns, 
the  blowing  of  a  sfoaiu- whistle,  or  the  sounding  of  a  trumpet  or  huprle, 
may  be  resorteil  to  equally  and  iiiterchanReabiy,  as  convenience  may 
eaggest.  It  admits,  in  thu  second  placfl,  of  a  very  large  extension  of  tlio 
circle  of  availabie  signal  distance  beyond  tbn  practical  limit  which  at 
pri'sent  exists ;  making  it  possible,  lor  instance,  by  means  of  rockets  or 
guns,  to  convey  messages  between  vessels  separated  by  ten,  fifteen,  or 
even  tiventy  or  more  miles.  To  these  advantages  it  may  be  ajded,  that 
the  chronosemic  method,  from  the  simplicity  of  sign-niakinjr  apparatus 
■which  it  alloivs.-involvesasmallernecesBary  expenditure  than  any  other ; 
while,  for  fog-aignals  especially,  it  has  been  found  greatly  more  eflective 
than  any  plan  heretofore  devised. 

For  these  reasons,  it  should  seem  to  be  desirable  that,  in  any  syslem  ol 
Ben  signals  designed  for  international  use,  the  chronosemic  method,  if 
not  adopted  to  the  exclusion  of  every  other,  should  have  an  jmiiortniit 
place.  !t  is  belter,  nevertheless,  that  the  details  of  the  systoni  should  bo 
arranged  liy  men  of  experience,  whose  practical  acquaintance  ivith  tho 
merits  of  diflsrent  metliods  entitles  tliem  to  speak  opon  the  subject  with 
authority,  rathei-  than  that  they  should  be  fixed  by  arbilrary  legislation. 
Thi^  consideration  has  suggested  the  provisions  of  the  text  above,  ivbich 
leave  the  precise  form  of  tho  international  signal  code  to  be  settled  by  a 

The  forep-oinji:  remntks  apply  to  signal -systems  designed  for  general  or 
ei[lende<l  communication.  Alarm- signals,  of  which  tlie  object  is  to  pre- 
vent collisions,  or  to  give  warning  of  danger,  may  be  much  moie  simple ; 
but  in  order  that  ihey  may  be  in  the  highest  degree  efFMctual  in  securing 
the  safety  of  vessels  at  sea,  it  is  important  that  they  slionld  bo  every- 
where the  same.  In  the  United  States,  the  Board  of  Supervising  In- 
spectors of   Steamboats  havo  adopted  the  following  rules   for  fog-horn 

■' Whenever  there  is  a  fog,  whether  by  day  or  night,  the  fog  signals  de- 
scribed below  shall  be  carried  and  used,  and  shall  he  sounded  nt  least  every 
two  minutes,  vIk  :  steamships,  ani  all  otlier  steaiusrs,  coxstlng  and  river, 
under  way,  shall  uso  a  steam- whistl e ;  sailing  and  all  other  craft  pro- 
pelled by  sails,  under  way,  shall  use  a  fog-horn,  or  equivalent  signal ; 
sailing  ships,  and  every  other  craft  propelled  by  sails,  upon  the  ocean  or 
lakes,  shall,  when  on  her  starboard  tack,  blow  one  blast  of  her  fog-Iiom, 
and  when  on  her  port  tack,  she  shall  blow  two  blasts  of  her  fog-horn,  at 
all  times,  at  intervals  of  not  more  than  two  minutes ;  when  hove  to.  she 
shall  blow  a  general  alarm  ;  when  at  anchor,  she  shall  blow  her  fog-born, 
as  at  other  times,  at  intervals  of  not  more  than  two  minutes.  It  sliall  at 
all  times  be  the  duty  of  steamers  to  givo  to  the  sailing  vessel,  or  other 
craft  propelled  by  sails,  every  advantage,  and  keep  out  of  her  way. 
Steamships  and  sailing  vessels,  when  not  under  way,  or  which  shall  bo 
anchored  or  moored  in  or  near  the  channel  or  fairway,  as  aforesaid,  and 
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not  in  in  J  port,  shall  sound  tho  fog-liorn,  at  intervals  of  not  more  tban 
two  minutes ;  and  all  steamers  navigating  in  a  fog  or  thick  weather 
sliall  Bound  their  steam- whi at le  at  intervals  of  not  more  than  one  minute. 
Sailing  vessris  shall  at  nil  times,  on  the  approach  of  any  steamer  dnring 
the  iiight  time,  show  a  lighted  torch  up^n  that  p.iiut  or  quarter  to  which 
Fudi  steamer  shall  be  approaching ;  and  upon  any  craft  navigating  rivers 
without  being  in  tow  of  a  steamer,  sacli  as  rafis,  flat  boats,  wood  boats, 
and  other  like  craft,  dinll  sound  a  Cog-liorn,  at  intervals  of  not  more  iliau 
two  minutes ;  and  all  stpaniers  navigating  rivers  in  !og  or  thick  weaiher, 
shall  Boimd  their  sfeam-whistles,  at  intervals  of  not  mure  than  one 
minate." 
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PART   IV. 

PROVISIONS  FOR  THE  PRESERVATION  OP 
PEACE. 

Article  538.  Limit  of  permanent  military  force. 
339.  Eqaipmenta,  and  military  reaervea. 
530.  "  Time  of  peace  "  defined. 
5<il.  When  militia  may  be  called  out. 
582.  Notice  of  dissatisfaction,  and  Klaim  of  redreau. 

533.  Answer  to  he  given. 

534.  Joint  Eligh  Commission. 
635.  High  Tribunal  of  Arbitration. 

535.  Each  nation  bound  by  Tribunal  of  Arbitration. 
537.  Nations  violating  provisions  to  be  resisted  by 

all. 
638.  Annual   conference  of  representatives  of  na- 

Limit  of  permanent  military  force. 

528.  Ii  time  of  peace,  the  number  of  persons  em- 
ployed at  any  one  time  in  the  military  service  of  a  na- 
tion, whether  intended  for  land  or  sea,  shall  not  exceed 
in  number  one  for  every  thousand  inhabitants. 

The  military  eslnhlishment  of  Europe  during  peace  has  in  round 
numbers  3  000  000  of  men  and  when  placed  on  a  war  footmg  it  swtlla 
to  S 000 000  These  men  are  all  withdrawn  from  industrial  pursuit 
where  they  could  contnhute  to  the  tomfort  and  wealth  ot  mankind 
Iheir  support  rec[uire8  tUe  labors  of  as  manj  more  so  that  it  ma\ 
be  set  donn  that  the  standing  irraie'!  of  that  continent  impose  upoi 
the  nations  burleni  equal  to  the  labirs  of  lOOOOOOO  of  able  bodied 
men  The  whole  population  of  that  juarter  of  the  world  Is  340  OOO  000 
of  which  It  IS  computed  that  one  m  five  is  able  to  do  the  full 
days  work  of  a  man  that  is  48  000  000  m  all  Therefore  one  fitth  at 
leiBt  of  the  flower  ot  Europe  is  set  aside  to  make  readj  for  war  This 
IS  an  unnecessary  waite  of  force  No  nation  is  benefited  by  it;  all  are 
burdened  Tlie  burden  can  be  Ukeii  ofF,  by  common  consent.  The  only 
point  to  be   considered    s    the    ninimum   to   which  the   force   can   bo 

\.  large  standing  arm\  is  ntt  only  the  enormous  burden  that  it  has 
been  describe  1  bnt  it  is  a  prov  cativetowar.  The  arming  of  a  nation 
should  belo  ked  upon  very  much  o^  the  arming  of  individuals.  A  man 
m  ij   keep   nni      1 1  h     1  o  ise  to  be  used  on  oci^aiona,  but  if  he  walks 

t 
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abroad,  always  arnieii  to  the  tecitli,  lie  speedily  gets  into  a  iiuarrel  ;  so 
with  a  iiatioji.  The  peace  of  Boeiely  would  ceruiinly  be  endangered  by 
the  general  practice  ot  wearing  arms.  It  was  once  so.  And  since  social 
manners  have  been  benefited  by  a  general  diaarmament  of  individuals,  it 
should  seem  that,  for  a  similar  reasonj  national  manners  would  be  bene- 
fited by  a  lite  process 

Esamplea  of  partial  national  disarmament  are  not  wanting.  Tlie 
treaty  between  the  United  States  and  Great  Britain,  made  at  the  close  of 
tile  last  war  betwepn  them,  stipulated  that  neither  should  keep  ships  of 
war  npon  the  great  lakes  that  divide  thein.  The  treaty  of  Paris,  wliicli 
closed,  llie  Crimean  war,  provide<i  for  tlie  disacn>ament  of  Russia,  in  the 
Black  sea. 

The  object  of  a  military  establisliment  is  security,  internal  and  es- 
temal.  The  standing  army  of  the  United  States  is  30,000,  giving  one 
soldier  to  every  thirteen  hundred  inhabitants.  Yet  these  30,000  men  are 
scattered  over  a  territory  larger  than  that  of  any  European  State,  and 
they  have  to  keep  watch  of  numerous  Indian  tribes,  and  to  garrison  many 
fortresses  ;  a  greater  number  probably  in  proportion  to  the  population 
tUan  those  of  ajiy  other  nation  in  the  world.  It  is  tme,  that  this  country 
has  no  danjferous  neighbors ;  but  if  a  general  disarmament  sliould  be 
adopted,  the  most  powerful  European  State  would  hardly  be  a  dangerous 
oetjfhbor  to  the  weakest.  For  the  purpose  of  internal  security,  one 
armed  guardian  of  the  peace  to  every  thousand  persona  should  seem  to 
be  sufficient,  acting  in  conjunction  with  the  militia,  which  should  chiefiy 
be  relied  on  for  seonrity  against  internal  commotion. 

The  building  and  arming  of  fortresses  could  hardly  be  regarded  with 
apprehension,  inasmuch  aa  they  are  defensive.  Ships  do  not,  it  is  true, 
fall  within  the  same  category,  for  they  may  be  regarded  as  movable 
fortresses,  but  they  are  limited  in  their  operations.  To  bind  a  nation 
not  to  build  them  and  lay  them  up,  can  scarcely  be  considered  essential 
to  the  security  if  states 

Mihtia  should  be  regarded  aa  the  strong  arm  of  nations,  both  forin- 
lerual  peace  and  external  defense.  For  the  support  of  the  civil  power, 
in  the  secutuii  of  th(  liw  no  other  force  is  so  natural  and  proper. 
It  IS  cheap  read\  and  efficient  For  national  defense  against  esternal 
attatl.  it  iiiaj  upon  mergenci  be  converted  into  formidable  armies, 
rhe  laat  war  between  France  and  Prussia  has  shown  how  powerful  a 
force  a  citizen  soldiery  may  be  made.  In  France,  the  national  gnard  lias 
on  many  occasions  been  the  defender  of  order.  In  the  United  States,  the 
militia  has  not  only  supported  the  civil  power  in  executing  the  laws, 
but  it  lias  formed  the  nucleus  of  an  army  of  volunteers  of  the  most 
effective  kind. 

J^Jq^dprnents,  and  militaTy  reserms. 

529.  The  last  article  shall  not  prevent  a  nation  from 
building  and  arming,  in  its  discietion,  fortresses  and 
ships  of  war,  or  from  organizing,  arming,  and,  for  not 
mori'  than  one  month  in  each  year,  drilling  all  or  any 
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portion   of  its  able-bodied  men  betw(.'en  twenty  and 
forty  years  of  age,  as  a  force  of  militia,  to  be  called 
into  active  service,  as  provided  in  article  531 . 
"  Thne  qf  peace"  defined. 

530.  By  the  "time  of  peace,"  mentioned  in  article 
.^28,  is  to  be  understood  that  period  during  wliich 
Austria,  France,  Great  Britain,  Gfermany,  Italy,  Russia, 
Spain  and  the  United  States  are  at  peace  with  each 
other. 

When  inlUtia  m,ay  be  called  out. 

531.  Any  nation  may  call  its  militia  into  active  ser- 
vice to  enforce  its  laws,  suppress  insurrections  against 
its  authority,  repel  invasions  of  its  teiTitoi-y,  or  execute 
article  537  of  this  Code. 

See  CoitHUittion  of  tM  Uniied  States,  Art,  I.,  sec.  8,  subd.  14. 

Notice  of  dissatisfaction,,  and  claim  of  redress. 

532.  If  any  disagreement,  or  cause  of  complaint, 
should  arise  between  nations,  the  one  aggrieved  must 
give  formal  notice  thereof  to  the  one,of  which  it  com- 
plaiiis,  specifying  in  detail  the  cause  of  complaint, 
and  the  redress  which  it  seeks. 

Answer  to  he  given. 

533.  Every  nation,  which  receives  from  another,  no- 
tice of  any  dissatisfaction,  or  cause  of  complaint, 
whettier  arising  oat  of  a  supposed  breach  of  this  Code, 
or  otherwise,  must,  within  three  months  thereafter, 
give  a  full  and  explicit  answer  thereto. 

Joint  High  Commission. 

534.  Whenever  a  nation  complaining  of  another  and 
the  nation  complained  of  do  not  otherwise  agree  be- 
tween themselves,  they  shall  each  appoint  five  mem- 
bers of  a  Joint  High  Commission,  who  shall  meet  to- 
gether, discuss  the  differences,  and  endeavor  to  recon- 

,  cile  them,  and  within  six  months  after  their  appoint- 
ment, shall  report  the  result  to  tlie  nations  appointing 
them  respectively. 
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High  Trihunal  of  Arbitration^ 

535.  Whenever  a  Joint  H^h  Commission,  appointed 
by  nations  to  reconcile  their  diiferences,  sliall  fail  to 
agree,  or  the  nations  appointing  them  shall  fail  to 
ratify  their  acts,  those  nations  shall  within  twelve 
months  after  the  appointment  of  the  Joint  High  Com- 
mission, give  notice  of  siich  failure  to  thft  other  parties 
to  this  Code,  and  there  shall  then  be  formed  a  High 
Tribunal  of  Arbitration,  in  manner  following  :  Each 
nation  receiving  the  notice  shall,  within  three  months 
thereafter,  transmit  to  the  nations  in  controversy  the 
names  of  four  persons,  and  from  tlie  list  of  such  persons 
the  nations  in  controvej'sy  shall  alternately,  in  tlie 
alphabetical  order  of  their  own  names,  as  indicated  in 
article  16.  reject  one  after  another,  till  the  number  is 
reduced  to  seven,  whicli  seven  shall  constitute  tlieti-ib- 
anal. 

The  tribunal  thus  constituted  shall,  by  writing  signed 
by  the  members,  or  a  majority  of  tliem,  appoint  a  time 
and  place  of  meeting,  and  give  notice  thereof  to  the 
parties  in  controversy ;  and  at  such  time  and  place,  or 
at  other  times  and  places  to  which  an  adjournment 
may  be  had.  it  shall  hear  the  parties,  and  decide  be- 
tween them,  and  the  decision  shall  be  final  and  con-: 
elusive.  If  any  nation  receiving  the  notice  fail  to 
transmit  the  names  of  four  persons  within  the  time 
prescribed,  the  parties  in  controversy  shall  name  each 
two  in  their  places  ;  and  ii  either  of  the  parties  fail  to 
signify  its  rejection  of  a  name  from  the  list,  within  one 
month  after  a  request  from  the  other  to  do  so,  the  other 
may  reject  for  it ;  and  if  any  of  the  persons  selected  to 
constitute  the  tribunal  shall  die,'  or  fail  for  any  cause 
to  serve,  the  vacancy  shall  be  filled  by  the  nation 
which  originally  named  the  person  whose  place  is  to  bo 
filled. 

Each  nation  hound  hy  Tribunal  of  Arbitration. 

536.  Every  nation,  party  to  this  Code,  binds  itself 
to  unite  in  forming  a  Joint  High  Commission,  and  a 
High  Tribunal  of  Arbitration,  in  the  cases  hereinbefore 
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fipecified  as  proper  for  its  action,  and  to  submit  to  the 
decision  of  a  High  Tribunal  of  Arbitration,  constitnted 
and  proceedinj^  in  conformity  to  article  535. 
Nations  molaiing  provisions,  to  7>e  resisted  hy  all. 

537.  If  any  party  hereto  shall  begin  a  war,  in  viola- 
tion of  the  provisions  of  this  Code  for  the  preservation 
of  peace,  the  other  parties  bind  themselves  to  resist  the 
offending  nation  by  force. 

Annual  conference  of  representatives  of  nations. 

538.  A  conference  of  representatives  of  the  nations, 
parties  hereto,  shall  be  held  every  year,  beginning  on 
the  tirst  of  January,  at  the  capital  of  each  in  rotation, 
and  in  the  order  mentioned  in  article  1 6,  for  the  purpose 
of  discussing  the  provisions  of  this  Code,  and  their 
amendment,  averting  war,  facilitating  intercourse,  and 
preserving  peace. 

War,  in  all  its  aspects,  has  little  to  reoomm«nd  it,  and  almost  every- 
thing to  oondemn  it.  Even  the  hcilUant  qualities  of  courage  and  solf- 
sacriBce,  which  it  often  calls  forth,  are  more  than  connterbalanted  bv 
the  cruelly,  license  and  corruption,  which  ate  its  insepatable  concom- 
itants. The  history  of  every  nation,  after  a  great  war,  is  a  history  of 
demoraliaation.  The  moral  sense  appears  to  be  weakened  by  the  spec 
tacle  of  brute  force  contending  with  brute  forc«;  the  sensibtlitieB  are 
Wanted  by  indifference  to  suffering,  and  familiirity  with  death;  the 
morals  of  camps  are  proverbially  loose  ;  the  custom  of  destruction  is  apt 
to  beget-  the  love  of  it ;  and  that  regard  for  the  rights  and  feelingB  of 
others,  which  is  the  chief  glory  of  civiliiation,  is  lessened,  if  not  tost,  in 
the  struggle  for  life  and  noastery  in  fight. 

There  may  iadeed  be  in  nations,  as  in  individuals,  a  stagnatioo  and 
corruption  worse  than  death ;  and  war,  like  pestilence  and  famine,  may  Iw 
used  by  the  Almighty  as  a  scourge  to  drive  them  away,  but  that  proves, 
not  that  war  ia  a  good  thing  in  itself,  hut  that  there  may  be  things  that 

Contention  does  undoubtedly  sharpen  the  intellect,  btit  there  may  be 
other  kinds  of  contention  than  that  of  mere  force.  Indeed,  that  conten- 
tion which  aims  to  overcome  olwtacles  in  nature,  to  outstrip  in  manly 
arts,  to  look  deepest  into  the  mysteries  of  the  world,  material  and 
spiritual;  contention  in  letter^  and  arts,  im  poetry,  philosophy  and  his 
tory,  in  agriculture  and  navigation,  in  the  refinements  of  life,  the  cul- 
tivation of  taste,  and  the  elevation  of  morals ;  that  is  the  contention 
which  really  purifies  and  exalts. 

VPe  see  that  the  waste  and  destruction  of  war  are  by  no  means  the 
greatest  of  its  evils,  great  as  they  are.  We  have  before  our  eyes,  at  this 
moment,  the  devastation  of  one  war,  which  lasted  but  a  few  months,  but 
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whicli  filled  Gennaiij  with  mourners,  and  covered  France  witli  wastpd 
fields,  and  cities  and  villages  battered  and  burnt.  Half  a  yoarof  war 
cauBed  more  sorrow  and  suffering,  than  a  oenturj-  of  peace. 

It  is,  therefore,  to  be  assumed  that  any  well  considered  scheme,  whicli 
promises  to  lessen  the  number  of  wars,  will  receive  the  conntenanee  of 
all  (rood  men.  Tlie  scheme  of  tlie  text  is  submitted,  in  the  hope  that, 
if  it  be  not  accepted,  it  may  at  least  atim.nlate  inquiry, and  lead  to  some- 
thing more  acceptable,  and  more  efflcaoioua  in  preserving  the  peace  of 
tlie  world. 

Whether  it  be  possible  to  prevent  war  altogether,  is  the  problem  of 
the  future,  but  it  cannot  be  doubtful  that  the  cliances  find  the  occjiaious 
of  its  occurrence  roay  be  lessened.  Tliese  articles  are  framed  with  that 
view.  They  are  not  the  result  of  mere  speculation.  Most  of  tlieni  have 
experience  of  some  sort,  greater  or  less,  to  recommend  them. 

The  rule  requiring  a  statement  of  grievances  to  be  made  out  and  sub- 
luitted  to  the  government  complained  of,  and  requiring  a  definite  answer, 
will  tend  to  prevent  wanton  and  unprovoked  attack. 

The  rule  requiring  the  creation  of  a  Joint  High  Commission,  which 
shall  at  least  meet  to  discuss  the  differences,  and  seek  to  reconcile  them, 
follows  the  precedent  set  by  the  United  States  and  Great  Britain,  in 
their  manner  of  treating  the  Alabama  Question. 

The  sabmission  to  arbitration  has  already  been  stipulated  in  several 
ireaties.     It  is  an  effectual  and  honorable  mode  of  settling  differences. 

The  manner  of  selecting  arbitrators  is  suggested  by  the  provisions  of 
the  .irticies  of  Confederation  of  the  United  States,  which  were  as 
follows; 

"  The  United  States,  in  Congress  assembled,  shall  also  be  the  last  re- 
sort, on  ajipeal,  in  all  disputes  and  differences  now  subsisting,  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boundary, 
jurisdiction,  or  any  other  cause  whatever;  which  authority  shall  always 
be  eserdsed  in  the  manner  following  :  Wlienever  the  legislative  or  ex- 
ecutive authority,  or  lawful  agent  of  any  State  in  controversy  with 
another,  shall  present  a  petition  to  Congress,  stating  the  matter  in  ques- 
tion, and  praying  for  a  hearing,  notice  tliereof  shall  be  given,  by  order 
of  Congress,  to  the  legislative  or  executive  authority  of  the  other  State 
in.  controversy,  and  a  day  assigned  for  the  appearance  of  the  parties,  by 
their  lawful  agents,  who  shall  then  be  directed  to  appoint,  by  joint  con- 
sent, commissioners  or  judges,  to  constitute  a  court  for  hearing  and  de- 
termining the  matter  in  question;  but  if  they  cannot  agree,  CongresB 
shall  name  three  persons  out  of  each  of  the  United  States,  and  from  the 
list  of  such  persons  each  party  shall  alternately  strike  out  one,  the  pi-- 
titioners  lieginning,  until  the  number  shall  be  reduced  to  thirteen  ;  and 
from  that  number  not  less  than  seven  nor  more  than  nine  names,  as 
Congress  shall  direct,  shall,  in  the  presence  of  Congress,  be  drawn  out 
by  lot :  and  the  persons  whose  names  shall  be  so  drawn,  or  any  Ave  of 
them,  sliall  be  commissioners  or  judges,  to  hear  and  fi^n ally  determine 
the  controversy,  so  always  as  a  major  part  of  the  judges,  who  sliall  hear 
the  cause,  shall   agree   in   the  determination  ;  and   if  either  party  shall 
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ueglect  to  attend  at  the  day  Bp]>oiiite(i,  without  sliowinE  reasons  wliicli 
Coiigreaa  shall  judge  Bufficient,  or,  heing  present,  shall  refuse  to  atrike, 
the  Congress  shall  pnnjend  to  uomioate  those  persons  out  of  each  Stati-, 
and  the  Secretary  of  Congress  shall  strike,  in  behalf  of  sucli  party,  nb- 
seut  or  refushig  ;  and  the  juifguient  and  sentence  of  the  court,  to  b«  aji- 
pointed in  tJie  maimer  before  prescribed,  shall,  be  filial  and  conclusive; 
and  if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such 
court,  or  to  appear,  or  defend  their  claim  or  cause,  the  court  shall  never- 
theless proceed  to  pronounce  sentence  or  judgment,  which  shall  in  like 
manner  be  final  and  decisive,  the  judgment  or  sentence  and  otlier  pro- 
ceedings being  in  either  cnse  transmitted  to  Gongresa,  and  lodged 
among  the  acts  of  Congress,  for  the  security  of  the  parties  concerned  ; 
Prot:ided.  Tliat  every  commissioner,  before  he  sits  in  judgment,  shall 
take  an  oath,  to  be  adininiHtered  by  one  of  the  judges  of  the  supreme 
or  superior  court  of  the  State  where  the  c«.u9e  shall  be  tried, "  well  and 
truly  to  hear  and  determine  the  matter  in  question,  according  to  the  best 
of  his  j  ttdgment,  without  favor,  aftection,  or  hope  of  reward." 

Why  the  several  provisions  of  the  test,  or  others  of  similar  purport 
and  design,  should  not  be  adopted,  and  why,  if  adopted,  they  should  not 
answer  the  purposes  intended,  it  would  be  difficult  to  say.  National  pride 
would  not  be  touched,  national  interests  would  not  suffer.  War  is  n 
national  duel.  Private  dueling,  that  is,  private  warfare,  has  been  either 
abolislied,  or  reduced  to  a  minimum.  If  it  lias  been  found  practicablf  to 
make  individuals  settle  their  disputes  in  some  other  way  than  by  the 
rapier  or  the  pistol,  it  is  not  easy  to  see  why  any  number  of  individ- 
uals composing  a  nation  should  not  be  brought  to  do  the  same  thing. 
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PRIVATE  INTERNATIONAL  LAW. 


PART  y. 

PRIVATE      RIGHTS. 

Title  XXIV.    Condition  op  Persons. 
XXV.    Pkoperty. 

XXVI.     OBLIGATIO^S. 


The  general  prinuiplBS  which  have  been  kept  in  view  in  framing  the 
Artidea  of  this  Division,  and  which  are  discussed  in  more  detail  in  various 
notes,  mnj  he  indicated  aa  follows  : 

1,  Each  nation  ought  to  he  allowed  to  regulate  all  transactions  affect- 
ing the  ownership  of  its  own  soil.  According  to  some  authorities,  the 
capadtj  of  tVie  person,  as  to  taking  or  convejing,  depends  on  the  law  of 
his  nationality, — {FixUx,  Droit  latern. ;)  huttliia  does  not  seem  reasonahle. 

3.  Each  nation  ought  to  be  allowed  to  regulate  all  tranaactions  had 
within  its  limits,  whether  between  citizens  or  foreigners,  OKCept  such  as 
aflfect  the  ownership  of  the  soil  of  another  nation. 

These  principles  are  commended  alike  by  their  recognition  of  the 
fundamental  doctrine  of  the  territorial  sovereignty  of  nations,  hy  their 
affording  indiyiduals  convenient  means  o(  knowing  what  the  law  is  to 
which  tliey  must  conform  in  every  case,  and  by  their  being  in  harmony  in 
these  respects  with  the  progress  and  tendency  of  modern  jurisprudeuce. 

The  ancient  rule,  of  oriental  origin  perhaps,  maintains  the  sovereignty 
of  the  laws  of  a  nation  over  the  personal  capacity,  and,  therefore,  over 
the  transactions  of  its  own  members,  even  when  they  are  within  the  ter- 
ritory of  another  nation,  opposing  in  this  respect  the  territorial  BOTe> 
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eignty  of  others.  Thia  claim,  wMcli  even  tlie  nations  asserting  it  do  not 
reciprocally  yield  to  other  nations,  has  necessarily  given  rise  to  much 
conflict  and  uncertainty,  for  it  requires  a  citizen  dealing  with  a  (oteiftner 
to  ascertain  at  his  peril  the  fact  of  the  foreigner's  alienage,  the  nation- 
ality he  hears,  and  the  law  of  that  nationality  respecting  the  personal 
capacity  of  the  foreigner. 

The  general  rule  demanded  by  modern  commerce,  and  which  is  grad- 
ually forcing  its  way  into  recognition  in  all  civilized  countries,  is,  that 
contracts,  and  other  acts  not  affecting  the  soil  of  a  foreign  nation,  are 
valid  everywhere,  if  valid  by  the  law  of  the  place  where  they  are  made 
or  are  to  be  performed,  subject  to  certain  simple  restrictions  necessary  to 
guard  against  the  use  of  the  law  of  one  place  to  sanction  wrongful 
evasions  of  the  law  of  another,  or  prejudicing  creditors  in  another.  This 
is  the  only  rule  which  alike  satisfies  the  sovereignty  of  the  State,  and 
puts  it  in  the  power  of  every  person  to  ascertain  tho  rules  of  law  to 
which  he  is  hound  to  conform. 

In  the  application  of  these  principles,  it  ia  to  be  observed  that,  as  to 
any  transaction  constituted  by  several  acts  done  in  different  jurisdictions, 
the  Code  must  fnrnish  a  test  to  determine  which  place  shall  be  considered 
the  one  where  the  transaction  is  had,  and  that  uniformity  of  rights  and 
remedies  should  be  secured  as  far  as  may  be,  without  respect  t<i  the  differ- 
ence of  forum. 

The  exceptions  and  qualifications  of  these  leading  principles  will  be 
.3  they  arise,  in  the  Articles  of  the  Division. 


TITLE     XXIV. 

CONDITION   OF  PERSONS. 

Chapter  XXXVIII.  General  provisions, 
XXXIX.  MBrriajre. 

XL.  Guardianship  and  mental  alie; 
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CHAPTER    XXXVIIl. 

GENERAL  PKOVISIONS. 
Article  .liiO,  Liberty. 

540.  Foreign  elaveB  become  free  by  entering  free 

541.  Rank  and  ancial  condition, 
543.  Personal  capacity. 

543,  Eirception. 

544,  Personal  capacity  as  to  immovables. 

545,  Corporate  capacity. 

Liberty. 

539.  Man  is  not  the  subject  of  ownership.  Every 
haman  being  is  a  person,  that  is  to  say,  a  being  ca- 
pable of  acquiring  rights  and  exercising  them  ;  and  no 
one  is  subject  to  slavery  or  involuntary  servitude  ex- 
cept in  punishment  for  crime,  whereof  the  party  shall 
have  bepu  duly  convicted, 

Bluntsehli,  BtoU  IiiUm.  Codijie,  §360;  ConatUvMon  of  tlie  United 
8tate»,  13th  Amendment.  As  to  tbet  duty  of  nations  to  persons  coining 
within  their  jurisdiction  from  slates  which  maintain  slavery,  seii  Chapter 
XSIV.,  on  the  Pkksonai.  Cosditioh  op  Fokeignbiks. 

foreign  slaves  becoTne  free  by  entering  free  nation. 

540.  If)  by  the  law  of  any  nation  not  a  party  to  this 
Code,  the  slavery  of  human  beings  is  permitted,  such 
slavery  is  local,  and  the  slaves  become  free  (m  coming 
within  the  jurisdiction'  of  any  free  nation  or  state,  and 
such  nation  or  state  is  bound  to  respect  and  defend 
their  liberty, 

Bluntsehli,  Droit  Intent,.  CvdiJiS,  %%  361,  3fl3. 

'  This,  by  Article  309,  includes  the  region  within  the  lines  of  an  army 
or  fleet,  as  it  should.     Lieber'a  Ia»tnteUon»,  §  3,  T"  43. 

Maiik  and  social  condition. 

541.  The  privileges  of  rank  or  social  condition  are 
local,  and  conlined  to  the  places  '  within  the  jurisdic- 
tion of  the  nation  by  the  laws  of  which  they  exist,  and 
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aifect  only  acts  done  and  rights  acquired  within  such 
jnrisdiction. 

This  article  does  not  apply  to  the  rank  or  privileges 
of  foreign  sovereigns  ;'  nor  to  those  of  agents  of  inter- 
national intercourse  ;'  nor  to  such  privileges  of  foreign 
rank  or  social  condition  as  a  na.tion  may  recognize  by 
special  regulation.' 

'  They  are  not  couflned  to  the  t^ritory,  but  eiist  in  the  places  which, 
by  Article  309,  are'siilijoct  to  extra-territurial  jurisdiction. 

'  Sea  Article  15,  concerning  the  Bubjection  of  the  BOTerelgn  or  chief 
officer  of  a  nation  to  the  jurisdiction  of  another  nation, 

=  See  Chapters  XII.  and  XIII.,  concerning  Public  Ministbrs  and 
Consul  8. 

'  Of  course,  it  is  competent  for  any  nation  to  recognize  foreign  rank  or 
privilege. 

Personal  capacity. 

542.  The  civil  capacities  and  incapacities  of  an  in- 
dividual in  reference  to  a  transaction  with  living  per- 
sons,' except  so  far  as  it  afl'ects  immovable  property, 
and  subject  also,  in  the  case  of  public  funds,  corpo- 
rate stocks  and  shipping,  to  the  provisions  of  articles 
572  and  573,  are  governed  by  the  law  of  the  place 
where  the  transaction  is  had,  whatever  may  be  his 
national  character  or  domicil,  or  the  place  of  his 
birth. 

This  is  the  American  rule,  as  laid  down  in  the  case  of  Polydore  v. 
Prince,  Ware's  flep.,  403,  {XT.  8.  IKat.  Ct.,  Maine,  1837,)  on  a  review  of 
many  authorities ;  and  it  is  submitted  as  the  plain  and  reasonable  rule, 
which  will  solve  many  vexed  questions.  See,  also,  Stori/,  Confi.  ofL.,  %%  79, 
83.  It  is  not,  however,  the  rule  now  recognized  by  European  interna- 
tional law,  although  the  tendency  of  opinion  is  in  this  direction. 

The  conflicting  ruira  laid  down  by  other  authorities  npoa  this  point, 
may  be  stated  thus  : 

1.  The  capacity  of  a  persoli  is  governed  by  the  law  of  the  natioa  of 
which  he  is  a  member,  even  when  he  is  resident  in  a  foreign  country. 
This  is.  the  rule  declared  by  the  French  Code  CMl,  Art.  3,  an  governing 
the  status  of  Frenchmen,  but  there  seems  to  be  no  corresponding  rule  as 
to  the  status  of  foreigners  in  France.  (Westlake,  Private  Intern.  Late, 
p.  381.)  It  is  to  be  sustained,  if  at  all,  by  the  principle  that  every  nation 
is  the  beat  judge  of  the  capacity  or  want  of  capacity  of  its  native  sub- 
jects. But  it  is  a  sufficient  objection  to  the  recognition  of  any  such  rule 
in  international  relations,  that,  although  a  nation  can  within  its  own  ju- 
risdiction maintain  the  rule  over  its  membera,  it  would  involve  gtaxe 
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o  make  it  leciprooally  a  rule  for  nations  to  apply  to  »H 
foreigners  who  may  be  sojourning  within  their  dominions.  See  tlie  case 
of  Saul  ■B.  His  Creditors,  17  Marten's  Bep.,  SOS;  Livermore'i  DisurUUum 
on  {he  Contrai'Uty  of  Lama. 

%.  The  civil  capacities  and  incapacities  of  an  individual  are  to  he  de- 
termined by  the  law  of  his-  domicil. 

WooUey  states  this  to  he  the  rule,  and  he  Bays,  "  According  to  this  rule, 
if  a  person  changes  his  domicil,  he  acquires  a  new  jural  capacity,  by 
which,  in  foreign  parts,  his  actions  ato  to  be  measured.  This  is  true 
universally,  but  in  many  cases  the  courts  of  the  earlier  domicil,  especially 
if  it  were  the  person's  native  country,  have  shown  a  leaning,  not  to  be 
justiSed,  towards  holding  him  under  their  territorial  law,"  The  reasons 
which  justify  this  principle  are,  he  says,  "  (1.)  That  otiiorwise  extreme 
inconvenience  would  result  to  all  nations  from  a  perpetual  Suctuation  of 
capacity,  state  and  condition,  upon  every  accidental  change  of  place  of 
the  person  or  of  his  movable  property.  (3.)  That  tlie  person  subjects 
himself  and  his  condition,  of  friie  choice,  to  the  law  of  the  place  where 
he  resides,  by  removing  there  or  continuing  there." 

In  harmony  with  the  great  increase  of  intercourse  and  the  extended 
and  important  interests  dependent  upon  the  transactions  of  transitory  as 
well  as  domiciled  foreigners,  it  seems  just  to  apply  more  fully  the  gen- 
eral principle,  that  every  nation  has  jurisdictiou  over  all  transactions 
within  its  territorial  limits,  and  while  removing  the  general  disabilities 
of  aliens,  as  is  already  done  in  so  many  cases  by  treaty,  it  is  proposed,  on 
the  other  hand,  to  subject  the  transactions  of  aliens  to  the  regulation  of 
the  ordinary  local  law  in  all  that  does  not  affect  the  title  to  immovable 
property  situate  in  other  jurisdictions. 

The  general  rule  will  then  he,  that,  subject  to  the  jurisdiction  of  each 
nation  over  all  property  within  its  limits,  the  efficacy  of  a  transaction  de- 
pends upon  the  law  of  the  place  where  the  transaction  is  had. 

In  this  respect  we  admit  the  force  of  the  observation  of  Story,  (Coitfl.  of 
L.,  %  T6,j  that  contracts  ought  to  be  governed  by  the  law  fif  the  country 
where  they  are  made,  as  to  the  competence  of  the  parties,  and  as  to  their 
validity,  because  the  parties  may  well  he  presumed  to  contract  with  refer- 
ence to  the  laws  of  the  place  where  the  contract  is  made  and  is  to  be  es- 
ecnted.  Such  a  rule  has  certainty  and  simplicity  in  its  application.  See, 
also,  Ferguaon  on  Marriage  and  Divyree,  App.,  361,  cited  in  Story,  Confl. 
ofL..  %  97. 

Story,  Con^.  of  L.,-p,  69,  &c., slates  (he  following  rules  as  being  best  es- 
tablished, or  as  at  least  having  the  sanction  of  such  authority  as  gives 
them  superior  weight  in  the  jurisprudence  of  Continental  Europe. 

The  act«  of  a  person  done  in  the  place  of  his  domicil,  in  regard  to 
property  situated  therein,  have  no  other  legal  effect  elsewhere  than  they 
have  in  that  place.     Story,  %  64. 

The  personal  capacity  or  incapacity  attached  to  a  party  by  the  law  of 
the  place  of  his  domicil,  is  deemed  to  esiet  in  every  other  country,  as 
long  as  his  domicil  remains  unchanged,  even  in  relation  t< 
in  a  foreign  country,  where  they  might  otherwise  be  obligatory. 

This  rule  is  founded,  according  to  Sodenhurgh,  upon  the  ii 
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irticli  would  reault  from  a  fluctuating  rnle  of  capacitv  npon  pvery  ftc- 
cidenta)  change  ol  pittce  ol  the  permiii  or  of  his  movable  property.  Story. 
p.  73,  %  67,  Tt  ought  to  be  observed,  however,  that  the  mconvenieiic*  of 
a  fluctuating  rule  ia  an  incjinvenience  to  the  individual  only,  requiring 
him  to  ascertain  and  conform  to  the  law  of  the  place  where  he  may  be. 
It  is  the  most  convenient  for  facilttatinjr  commercial  tranaactiona  and  th«i 
administration  of  justice.  In  case  of  a  change  of  dotnicil,  tlieae  rules 
woold  apply  in  the  country  of  new  domieil,  and  perhaps  in  every  coantry 
e5:cept  that  of  the  original  domieil.     Id.,  §  70. 

Btory,  npoa  a  review  of  the  authorities,  cnnclndea  that  there  is  no  gen- 
eral rule  on  the  aubject  admitted  by  all  nations,  and  that  the  exceptions 
conceded  by  the  advocates  of  the  universal  operation  of  the  law  of  the 
domieil  show  tliat  no  general  rule  can  be  adopted  which  may  not  wurk 

ities,  and  that  the  conclusion  is  that  nn  nation  is  obliged  to  rec/>gniBe  the 
forelg-n  law  of  capacity ;  that  the  place  determines  tlie  validity  of  the 
act,  subject  to  the  right  of  each  nation  to  refuse  to  enforce  or  recognize 
acta  contrary  to  their  laws  or  policy. 

For  a  recent  discussion  of  the  doctrine  of  personal  statute  and  real 
statute,  aee  Expose  el  erili^e  dea  priiuyipM  generaux  eii  mattere  de  stat^iU 
vBela  et  peraonett  d'apret  k  droit  FraneaUe,  par  F.  Laurent,  Revut  de 
Drml  International  et  de  LegU.  conp..  1860,  No.  2,  344, 

'  Teslamentary  capacity  is  regulated  by  Chapter  XT.IV.,  on  Win.B. 

JUxcepiion. 

543.  No  transaction  Tiad  hy  a  foreigner  with  living 
persons,'  is  voidablR  on  the  ground  of  his  infancy,  es- 
eept  so  far  aa  it  may  affect  immovables,  if  either  the 
law  of  his  domieil,  or  the  law  of  the  place  where  the 
transaction  is  had,  sustains  Ms  capacity. 

This  ia  the  provision  of  the  Prussian  law  witli  reference  to  foreigners' 
contracts,  stated  by  We^ake,  {Prwale  Jutern.  L.,  p,  383,)  who  recommends 
a  similar  provision  for  adoption  in  Enj^land.  It  is  proposed  here,  in  order 
to  meet  the  objection  stated  by  him,  and  in  the  case  of  Saul  n.  His  Cred- 
,itors,  (17  Marten's  Sep.,  590, 5  Murten'a  N.  8.,)  in  Burge't  Com.  on  C'oloaial 
Law,  p.  133.  and  other  authorities,  of  allowing  aliens  who  are  beyond  the 
age  fixed  for  majority  by  the  local  law,  to  elude  the  obligation  of  con- 
tracts on  the  ground  of  a  foreign  disability,  with  which  those  with  whom 
they  deait  could  not  be  presumed  to  be  acquainted. 

In  re  Hellman's  Will,  (Lau>  Rep..  3  Equity.  3G3.)  it  was  held,  that  a 
legacy  bequeathed  ia  an  infant  domiciled  abroad  might  be  paid  when  the 
infant  came  of  age  by  the  law  of  tiie  testator's  domieil  or  by  the  law  of 
the  infant's  domieil,  whichever  should  firat  happen,  but  in  tlie  mean  time 
must  be  dealt  with  as  an  infant's  legacy,  according  to  the  law  of  the 
iMtatai'a  domieil,  although,  by  the  law  of  the  infant's  domieil,  the 
guardian  would  be  entitled  to  receive  it. 

'  Tbe  rule  is  reatricted  no  aa  not  to  apply  lo  wills. 
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Personal  capoA^Uy  as  to  immovables. 

544.  The  civil  capacities  and  incapacities  of  an  in- 
dividual in  reference  to  ynmovable  property,  are  to  be 
determined  by  the  law  of  the  place  where  the  property 
is  situated. 

In  the  conflict  of  authority  among  continental  jurists  on  fhis  point,  we 
talie  the  rule,  fully  established  in  England  and  America,  that  the  territo- 
rial laws  of  each  nation  must  be  allowed  to  govern  as  to  the  capacity  of 
those  who  may  take  or  transfer  title  to  lands.  See  Slar}/,Oonfl.HfL.,%  4S0, 

For  the'French  doctrine  as  to  the  extent  to  which  the  law  of  the  loca- 
tion of  immovables  regulates  the  cajiacity  of  the  person  in  respect  to 
immovables,  and  the  risrhts  resulting  from  transactions  in  reference  to 
immovables,  see  FiMix,  Droit  Intern.,  vol.  1,  p.  31. 

■  Dertumgeat  is  of  opinion  that,  when  once  it  is  clear  that  the  law  of  the 
place  where  the  immovables  are  situated  does  not  exclude  the  foreigner, 
in  his  quality  of  foraig-nor,  from  the  right  to  dispose  of  or  to  receive, 
thenceforth  all  questions  of  capacity  or  incapacity  must  be  determined 
according  to  the  rules  of  law  applicable  to  the  person  of  the  foreigner. 
{F/dii.  Droit  Intern.,  vol.  3,  p.  132, "nOt^  a.) 

The  objection  to  the  rule  allowing  the  law  of  the  nationality  to  govern 
in  reference  to  infancy,  is  again  mentioned  under  another  article. 

The  following  modification  of  this  rule  is  laid  down  by  Story.  Conjl.  of 
L..  gl04: 

Personal  disqualifications,  arising  from  the  principles  of  the  customary 
or  positive  law  of  the  nation  of  the  foreigner,  will  not  be  recognized  in 
other  countries  whore  the  like  diaqual  ill  cation  a  do  not  exist. 

Corporate  capacUp. 

545,  Corporations  and  other  artificial  persons  have 
no  existence  beyond  the  jurisdiction  of  the  power  by 
virtue  of  which  they  exist,  and  haTe  no  capacity 
beyond  that  which  is  conferred  by  the  law  of  such 
power. 

This  is  the  settled  doctrine  of  the  Aroerinan  Law  of  Corporations. 
Bank  of  Augusta  v.  Earle,  xy  Peters'  U.  8.  Supreme  -Ot.  Sep.,  588 ;  Ohio 
&  Mississippi  R.  R,  Co,  o.  Wheeler,  1  Blaok,  386 ;  C^nnty  of  Allegheny 
«.  Cleveland,  &c..  R.  R.  Co.,  51  Pennsylmnia  Sep.,  338 :  and  other  cases 
collected  in  Abbott's  Digest  of  tite  Law  of  Corporations,  pp.  336,  567. 

Several  of  the  French  treaties  contain  a  provision  to  the  eflect  that 
corporations,  companies  and  associations,  commercial,  moneyed  and  in- 
dustrial, as  well  as  joint  stock  companies  and  societies  of  limited  liability, 
formed  and  authorized  according  to  the  laws  of  either  nation,  have  and 
may  exercise  their  rights  and  powers,  and  may  appear  in  court,  whether 
to  institute  or  to  defend  actions  in  any  place  within  the  territorial  limits 
of  the  other  nation,  without  any  other  condition  than  that  of  conformity 
-to  the  laws  of  such  natioD. 
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This  provision  appliea  as  well  to  such  bodies  formed  previous  to  the 
adoption  of  the  treaty,  as  those  which  are  thereafter  formed. 
Treaty  of  commerce  and  navigation  between  France  and 
The  Free  Cities  of   Lu- 1 
beck, Bremen  &  Ham- >  Mar.  4,1865,  Art.  SVin.,9  De  (?i*!rcj,  187. 

Grand  Duchy  of  Meck-l 
lenhurg  -  Sehwerin,  —  I 

(extendedtothe)Grand  VJune  0, 18S5,    "         SSI.,  9  Id.,  395. 
Ducliy    of    Mecklen- 
burg-'Strelitz,  J 

TurliJsh  and  Egyptian  business  corporations  are  authorized  to  esercise 
their  powers  in  France.     7  De  Olercq,  614, 

See,  also,  imperial  decrees  of  February  27,  1861,  affecting  the  relationo 
ol  France,  Luxembourg  and  Portugal. 

It  is  not,  however,  thought  wise  to  take  aneh  a  rnle  as  a  general  one, 
bnt  to  leave  corporations  with  the  powers  conferred  by  the  domestic  law 
only,  except  where  such  spooial  treaties  exist. 


CHAPTER     XXXIX. 

MAERIA6E. 

AbticI/B  346.  "  Marriage  "  deSned. 

547.  Valid  foreign  marriages. 

548.  Void  marriages, 

549.  Capadty  and  consent. 
050.  Bequjsite  forms. 

551.  Public  ministers  and  consuls  may  eolemniie 

marriages. 
553.  Crimina]  ofTenses. 

553.  Evasion  of  home  law. 

554.  Personal,  marital  and  parental  rights. 
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" Marriaffe"  defined. 

546.  The  term  "marriage,"  as  used  in  this  Code, 
means  tte  union,  voluntary  and  for  life,  of  one  man 

with  one  woman. 

LaaiTcnce'e  Comnuntaire  tar  WhMton.val.  III.  See  Benue  De  Droit 
lutemnlional,  &e.,  1870,  So.  1,  p.  53. 

"  Marriage  is  one  and  the  same  thing,  subetantially,  all  the  world 
■ver.     .  ,  .     We  regard  it  as  a  wholly  difTerent  thing,  a  different  statui 
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from  Turkish  or  other  marriagea  among  infidel  natiooB."  Lord  Sroftgham, 
in  Warrender  v.  Warrender,  2  Clark  <6  Finnelly'i  Rep.,  533. 

The  definition  of  marriag-e,  as  understood  by  the  law  of  natiema,  given 
in  Rock  ».  Washington,  19  Indiana  {Kerr)  Rep.,  53,  is  as  follows: 

Marriage  ia  the  union  of  onti  man  and  one  woman,  so  long  as  thej 
both  shall  live,  to  the  exclasion  of  all  otheta,  by  an  obligation  which, 
duringf  that  time,  the  parties  cannot,  of  their  own  volition  and  act,  dis- 
solve, hut  which  can  he  dissolved  only  by  authority  of  the  State. 

And  it  is  there  added,  that  nothing  short  of  this  is  meant  when  it  ia 
eaid  that  marriagea,  valid  where  made,  will  be  upheld  in  other  States. 
(Citing  Noel  t.  Evans,  9  Indiana.  37 ;  Story's  Conflict  of  Laiei,  ch.  5 ; 
Wheaton'i  Law  of  Natiom,  137.) 

See  Hyde  o.  Hyde,  Law  Rep.,  1  Probate  and  Dimrce,  130.  In  tliis  case, 
the  court  were  in  error  in  supposing,  according  to  the  testimony,  that  a 
polygamous  marriage  is  valid  in  Utah.  By  the  act  of  Congreaa  of  1862, 
Buch  marriages  are  illegal.  See  Lawrence's  Uommentaire  »ur  Wheaton, 
vol.  III.,  quoted  in  Revue  de  Droit  International,  tfo;.,  1870,  No.  1,  p.  37. 

Valid  foreign  marriages. 

547.  Subject  to  the  provisions  of  Part  VI.,  on  the 
Abministration"  of  Justice,'  a  marriage,  valid  ac- 
cording to  the  law  of  the  place  where  it  is  contracted, 
is  valid  everywhere,  and  the  issue  of  such  a  marriage 
is  everywhere  legitimate. 

This,  in  so  far  as  it  relaiea  to  the  form  of  majriage,  is  the  general  doc- 
trine, supported  by  all  authorities.  And  it  applies  as  well  to  transient  as 
to  domiciled  persons.     1  Bishop  on  Ma/rriage  and  Divorce,  §  3o3. 

By  the  French  law,  the  rule  is  modified  by  the  application,  together 
with  it,  of  the  principle  that  the  laws  concerning  the  status  and  capacity 
of  persons,  control  Frenchmen,  even  when  resident  in  foreign  coun- 
tries.    Ftdix,  Droit  International,  vol.  2,  p.  307. 

But  there  is  considerable  disagreement  of  opinion  as  to  what  excep- 
tions should  be  allowed  to  this  jieuerai  rule.  The  following  esceptiona 
have  each  the  sanction  of  some  authority  : 

Ist.  Polygamous  marriages.  These  are  eicluded  by  the  deflnition  in 
Article  540.  Such  obligations  of  the  married  stale  as  it  may  be  proper  to 
impose  upon  the  parties  to  a  polygamous  union,  wlien  the  caae  arises  in  a 
Christian  country,  are  provided  for  by  Article  555. 

2nd.  Marriages  which  are  incestuous  by  the  law  of  the  place  where 
they  are  drawn  in  question.  Ponsford  t.  Johnson,  3  Biatchford's  U.  8. 
Gireuit  Ct.  Rep.,  51 :  Story  on  Uonfiiet  of  Laws,  g  87.  But  Parson*  sug- 
gests that  a  question  migiit  be  wade  whether  it  would  be  held  incestuous 
so  tar  as  to  avoid  the  marriage,  if  within  the  degrees  prohibited  by  the 
law  of  the  State  in  which  tiie  question  arose,  or  only  if  it  be  kindred 
who  are  too  near  to  marry  by  the  law  of  the  civilized  world.  3  Parsons 
on  Contracts.  509,  And  S/ieiford  (on  Marriage  and  Divorce,  127,  7,)  as 
well  aa  Sisltop  (on  Marriage  and   Divorce,  vol.  1,  §  3 


db,Googlc 


3S4  DBAFT   OUTLINES   OF  AN 

aaroe  opinion.  Suherw,  aa  quoted  by  Story,  {Gonjlict  of  Laws,  §  85,) 
Bays,  that "  a  foreign  marriaite  would  be  void  i(  it  were  a  caae  of  incest 
witliin  the  aecond  degree  by  the  law  of  nations,"  it  is  proposed  to 
disregard  this  exception,  beyond  the  cases  wliieh  will  be  covered  by 
Article  533. 

3rd,  Personal  incapacity.  Savigny  supposea  {%  379)  that  the  personal 
capacity  of  the  wife  ia  to  be  judged  accoriing  to  the  law  of  her  home. 
WeatWce  submits,  that  from  those  bars  which  depend  on  what  is  called 
incapacity,  whether  abaolute,  as  from  Komish  ordera,  or  relative,  as  from 
degrees  of  affinity,  the  parties  must  be  free  both  by  the  law  of  the 
place  where  the  marriage  is  celebrated,  and  by  that  of  the  husband's 
domicil ;  that  if  they  are  so  free,  their  marriage  wili  be  good,  always 
and  everywhere. 

4th.  OppositioQ  of  parenta  or  guardians.  It  ia  the  opinion  of  Weatlake. 
that  the  Ux  loci  contractus  may  reasonably  adopt  any  consent  of  pareuta 
or  guardians,  required  for  the  marriage  of  either  (>arty  in  his  or  her 
domicil,  as  the  condition  without  which  it  will  not  give  binding  force  to 
the  forma  of  the  contract.  The  English  courts,  however,  have  perae- 
Tered  in  maintaining  tliat  no  other  consents  than  thoae  which  the  Ux  loci 
contractus  demands  for  the  marriag'e  of  its  own  subjects,  are  necessary 
for  the  marriage  of  foreigners  celebrated  within  its  jurisdiction.  West- 
lake,  Private  Intern,.  Lnw,  335. 

5th.  Informal  solemnization.  Saeigny  thinks,  that  where  an  inhab- 
itant of  a  State  which  requires  religious  ceremonies  of  a  marriage,  forma 
a  civil  marriage  in  a  foreign  country,  according  to  its  laws,  this  ia  not 
enough,  on  the  ground  that  the  laws  of  his  domicil  have  a  moral  and  re- 
ligious basis,  aud  liave  a  coercive  character.  The  mareiage  ought  to  be 
celebrated  anew,  according  to  the  religious  forma  of  the  man's  own  dom- 
icil-  Woolsey,  Intern.  Lato,  %  74. 

But  the  settled  rule  in  England  and  the  United  States  is,  that  the 
solemnities  are  sufGcient,  if  coulbrmable  to  the  law  of  the  place  of 
solemnization, 

6th.  Marriages  contracted  abroad,  in  evasion  of  the  law  of  the  dom- 
icil. Huberus,  cited  by  Story.  {Goii.fi.  of  Lams,  §  85,)  says,  that  where 
persons  belonging  to  one  country,  go  into  another  to  be  married,  merely 
to  evade  the  laws  of  their  own  countiy,  the  marriage  is  void,  although 
it  be  good  by  the  law  of  the  place  where  it  ia  celebrated.  Parsons  in- 
clines to  favor  this  principle,  although  he  admits  the  settled  rule  of 
England  and  the  United  States  to  be  the  contrary  ;  and  so  it  ia  stated  by 
Kent,  (2  Commentaries,  93.)  The  conflict  might  perhaps  be  reconciled,  by 
making  a  distinction  between  evasion  of  the  law  of  capacity  and  evasion 
of  the  law  of  solemnization.  See  Story,  Ooafllet  of  Laws,  %  86,  If  this 
exception  were  allowed  at  all,  it  ought  not  to  prejudice  the  innocent 
party,  where  the  intent  of  evasion  existed  in  the  mind  of  one  party 
only.     Ponaford  v.  Johnson,  3  Blatehford's  U.  S.  Vircuit  Ct.  Rep,.  51. 

Besidea  these  exceptions,  there  are  othera,  vaguely  stated  by  some 
writers,  Huch  as  that  the  le^  loei  contractus  should  not  prevail,  to  the 
prejudice  of  another,  or  where  it  worka  manifest  injustice,  or  la  enntra 
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bonoi  morel,  or  is  repugnant  to  tku  settlttil  priiieiples  and  policy  of  ilie  leic 
fon. 

Tlie  sis  osceptions  above  Btated  are  all  that  we  deem  worthy  of  no- 
tice. Most  of  tliem  shoulii  bo  disallowed.  The  simple  rule,  wliicii, 
if  adhered  to,  will  solve  many  troubleaomi!  questions,  and  will  tend  to- 
ward harmonizing'  juriapradence  is,  tliat,  tlie  efficacy  of  a  transaction 
depends  on  the  law  of  the  place  where  it  ia  had.  It  is  proposed  to  apply 
this  rule  to  the  subject  of  marriage,  with  as  few  eiceptioos  as  possible  ; 
and  the  effect  of  the  provisions  here  presented  will  be  only  to  except 
polygamous  and  incestuous  marriages,  and  these  so  far  only  as  they 
would  justify  the  mainteuanc;e  of  a  personal  relation  within  a  jurisdiction 
wMcli  makes  such  relation  a.  criminal  offence. 

'  Where  the  validity  of  a  mnrriajre  depends  on  the  validity  of  a  previous 
divorce,  the  rules  of  Part  VI,,  on  Tns  ADMiNiaTR.i.Tios  OF  Jdsticb, 
which  forbid  certain  divorces,  may  result  in  an  exi^epliim  to  the  rule  that 
the  law  of  the  place  is  the  teat  of  the  validity  of  marriages. 

Void  marriages. 

548.  A  marriage  invalid  according  to  fhe  law  of  the 
place  where  it  is  contracted,  is  invalid  everywhere  ; 
and  the  issue  of  such  marriage  is  everywhere  illegit- 
imate. 

Bishop  states  two  exceptions  to  this  rule.  First,  in  the  case  of  a  victo- 
nous  invading  army,  which  carries  with  it  the  laws  of  its  own  country, 
lor  the  protection  of  persons  within  its  lines  and  general  range  of  do- 
minion. Second,  if  parties  are  sojourning  in  a'foreign  country,  where  the 
local  law  makra  it  impossible  for  them  to  contract  a  lawful  marriage 
under  it,  they  may  marry  in  their  own  forms,  and  the  marriage  will  be 
recognized  at  home  as  valid,  BUhop  en  Marriage  and  IHvarce,  Vol  I„ 
§§  391,  S93.  The  first  is  included  by  the  form  of  stateiuent  above,  and 
the  definition  of  the  "  law  of  place"  in  Article  310;  and  the  second 
exception  should  not  be  allowed. 

Capacity  and  consent. 

549.  The  last  two  articles  include  the  age  requisite 
for  marriage,  and  the  necessity  for  the  assent  of 
parents,  guardians,  or  public  authorities,  and  the  con- 
ditions for  obtaining  or  seeking  their  assent  or  giving 
opportunity  for  their  dissent ;  and  to  all  other  ques- 
tions of  capacity,  except  those  dependent  on  the  va- 
lidity of  a  previous  divorce. 

The  continental  rule  is  understood  to  refer  these  questions  to  the  law 
of  the  domicil  of  the  party  in  question,  or  (as  in  the  case  of  France)  to  the 
law  of  hia  or  her  nationality. 

The  English  law  applies  its  own  tests  to  determine  the  validity  of  a 
marriage  abroad,  of  English  subjects  not  domiciled  abroad.  Brook  v. 
Brook,  7  Jun"s(,  (iP.  5.,)  433  ;  Shaw  u.  Qould,  Law  Rep.,  3  SouuofLora*, 
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5u ;  Fenton  c.  Livingston,  5  JvTut,  (iV.  S.,)  11S8.  But  tlis  Article  above 
proposed  is  it)  harmoiiy  witli  tlio  jrenera!  rules  in  refereiine  to  stfttus, 
proposed  in  this  Code.  And  Article  553  avoids  marriages  wliich  are  con- 
trary to  piaitive  law  of  the  liome  of  tUo  parties  wlieu  drawn  in  question 

Bulge  after  discussing  the  cases  at  some  length, states  the  rcsalt  of  the 
opinions  of  jurists  and  tlip  decisions  of  judidal  tribuimls  to  be  :  That  the 
lalidity  of  the  marriage,  both  in  respect  of  the  competence  of  the  parties 
to  contract,  and  of  the  solemnities  with  which  they  coiitract,  is  to  be 
decided  with  reference  to  the  law  of  the  place  in  whicli  the  marriage  is 
contracl«d  ;  jiud  if  it  be  valid  sectindum  legem  loci  coiiti-aetus,  it  must  be 
deemed  valid  in  every  other  place,  if  it  do  not  viotat^j  the  law  of  nature, 
public  morale,  or  the  policy  or  institutiona  of  that  State  in  which  its  va- 
lidity is  sought  to  be  established.  Burge  on  Foreign  and  Colonial  Lam, 
\o\.  I.,  p.  199. 

!t  was  held  in  Kinnaird  u.  Leslie,  (Lam  Sep.,  I  Comiaon  Pktai,  3S9,)  that 
an  attainder  inflicted  in  one  country  ought  not  to  affect  the  validity  of  a 
marriage  subsequently  contracted  by  the  attainted  person  in  a  foreign 
country  with  a:,  innocent  woman  who  may  not  have  known  of  the  attain- 

RequisUe  forms. 

550.  Except  in  the  oases  provided  for  in  the  next 
article,  those  forma  of  celebrating  marriage  which  are 
optional  or  obligatory  for  the  members  of  a  nation,  are 
eqaally  optional  for  foreigners,  and  equally  obligatory 
for  them  unless  dispensed  with  by  the  law  of  the  place. 

Tills  ii  understood  to  be  the  generally  established  rule. 

It  might  be  deemed  well  to  add  sucli  a  saving  clause  as  the  following : 

If,  however,  any  religious  ceremony  shall  be  oblijfatory  for  citizens, 
any  foreigner  who  shall  depose  before  a  magistrate  that  he  cannot  consci. 
entioualy  submit  to  it.  shall,  after  the  completion  of  all  other  forms  neces- 
snij,  be  admitted  to  marry  any  other  foreigner  ora  inembar  of  the  nation, 
by  means  of  a  written  contract,  signed  by  both  parties,  and  deposited  with 
such  ma^trate. 

By  the  declaration  of  December  S-tth,  1867,  between  Prance  and  the 
Grand  Ducliyof  Luxembourg,  for  the  purpose  of  slrntjlifving  the  legaliza- 
tion of  papers  produced  by  the  subjects  of  either  country  on  contracting 
marriage  in  the  other,  it  wai  pcovidud  tliat  rfuch  dicaineuts  certified 
whether  by  the  president  of  the  tribunal  or  a  juil^ie  ds  jiaix  or  his  deputy, 
should  be  received  by  the  civil  officer  of  the  otlier  country,  and  no  other 
legalizaiion  should  be  demanded,  escept  in  case  of  doubt  respecting  the 
authenticity  of  the  document. 

Public  'ministers  and  consuls  may  solemnize  Tnar- 
riages. 

551.  Public  ministers  within  the  nations  to  which 
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they  are  accredited,  and  consuls  within  their  i-espective 
districts,  may  solemnize  marriages  between  parties 
either  or  both  of  whom  are  members  of  the  nation  of 
such  officer,  pursuant  to  such  forms  aud  under  such 
restrictions  as  may  be  prescribed  by  that  nation.  Such 
marriages  are  valid,  as  if  solemnized  or  conti-acted 
within  the  territorial  jurisdiction  of  such  nation  accord- 
ing to  its  laws. 

This  Article  is  saggeated  by  the  Britiah  Consular  Marriage  Acts  of  1849 
and  1868,  13  and  13  Viet.  331.  c1i.  68 ;  31  aad  33  Vtot.  3R4,  ch.  61  ;  and  the 
AmericanactofJuno32, 1860,  §39,  11  C.  8.  Slnt.  al  L.,5S. 

Bm-ge  lays  down  the  rule,  that :  The  panlea  are  excused  from  confotm-, 
injr  to  tlio  lex  loci  eontraetun,  if  they  belong  to  a  State,  the  subjeota  of 
whipli  form  a  separate  and  distinct  community  in  the  foreign  country  in 
which  they  are  married,  as  in  the  case  of  the  Britiah  factories  eatablished 
in  various  parts  of  Europe  and  Asia ;  or  if  they  belong  to  the  State  which 
has  taten  hostile  possession  and  ia  in  the  occupation  of  the  foreign 
country ;  or  if  they  belong  to  the  State  whose  ambassador  is  established 
in  the  foreign  country.  In  these  instances  the  parties  may  celebrate 
their  marriage  according  to  the  law  of  their  own  ctimitry,  Btirge  on 
Fbreiga  and  Golonial  Litw,  I.,  p.  3O0. 

Oriminal  offences. 

552.  A.  marriage,  though  valid  according  to  the  law  ' 
of  the  place  wiiere  it  is  contracted,  will  not  be  recog- 
nized as  valid  in  anv  country  in  wliich  the  circum- 
stances of  sucii  marriage  would  render  the  personal  re- 
lation between  the  parties  a  crime. 

Evasion  of  Jiome  law. 

553.  The  act  of  persons  contracting  marriage  in  a 
nation  in  which  they  are  not  domiciled,  in  evasion  of 
the  law  of  the  nation  or  domicil  of  either,  may  be  made 
a  criminal  offence,  but  the  validity  of  the  marriage,  if 
consummated,  and  the  legitimacy  of  its  issue,  shall  not 
be  affected  thereby. 

There  is  not  wanting  sanction  for  the  opinion  that  such  a  marriage  is 
void.  But  WesUdke,  (Prieate  Intern.  Law,  p,  333,)  forcibly  points  out  the- 
embaiTa.«sment  resulting  from  making  the  validity  of  a  marriage  depend 
on  HO  uncertain  an  element  as  the  o])inioii  a  court  may  form  as  to  tlie  nio- 

Personal,  marital  and  parental  rigJits. 

554.  Except  as  otherwise  provided  by  this  Code,'  the 
personal,  marital  and  parental  obligations  and  corre- 
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lative  rights  of  the  parties  to  a  marriage  at  any  time, 
are  governed  exclusively  by  the  law  of  the  place  where 
they  may  be,  unless  polygamy  there  exists. 

TLis  depends  on  the  principle  tliat  it  is  within  the  jnriBdiction  of  any 
State  to  regulate  the  peraonnl  relationa  of  all  jiersons  witiiin  its  limits. 

When  tufirried  parties  go  from  one  jurisdiction  to  another,  tlieir  mar- 
riage BtatuB  assumes  tlie  pocnliar  hue,  which  the  Imv  of  the  place,  where 
thoj  temporarily  or  permanently  are,  g^ves  to  it.  Bishop  on.  Marriage 
and  Divorce,  ^  IDT. 

'  See  Chapter  XXI,,  on  Domicil,  Okiginal  .\ud  Sbcosdaey. 


555.  A  polygamous  union,  thongh  contracted  in  a 
polygamous  nation,  does  not  sanction  tlie  cohabitation 
OP  the  divorce,  of  the  parties,  in  any  other  nation  ;'  but 
the  obligations  and  restrictions  in  other  respects  result- 
ing from  marriage,  and  the  rights  of  property  dependent 
thereon,  may  be  recognized  by  any  nation  as  applicable 
to  the  parties  to  such  a  union,  in  cases  within  its  juris- 
diction." 

'  Hyde  u.  Hyde,  So  Law  Jourital.  (W.  8..)  Sieores  Casm.  nT. 

''  It  is  submitted  that,  for  the  puipose  of  such  obliffiUions,  toward  the 
public,  as  arise  out  of  the  relation,  a  polygamous  marriage  sliould  be  re- 
coguiaed.  For  instance,  itshould  preclude  the  polygamist  from  contract 
ing  a  subsequent  marriage,  daring  the  life  of  any  existing  consort;  it 
aliould  not  exonerate  him  from  the  obligations  arising  ont  of  the  relation 
of  parent  and  child.  It  seems  proper,  loo,  that  on  tliH  question  of  the  suc- 
cession to  foreign  assets,  it  should  lie  consudeivd  as  part  of  the  law  of 
the  polygamous  nation,  whenever  that  law  comee  In  to  regulate  the  suc- 

Legitirnacy. 

556.  The  legitimacy  or  illegitimany  of  a  person,  as 
deduced  from  the  law  of  the  place  where  a  marriage  of 
the  parents  was  contracted,  is  a  personal  attribute, 
and  does  not  affect  the  succession  to  immovables 
situated  in  any  other  country,  which  would  not  recog- 
nize the  person  as  legitimate,  if  the  marriage  had  been 
contracted  in  such  country  at  the  time  when  it  was  ac- 
tually contracted, 

StOT}/,  (Oonfi.  of  L.,  %  03  &,  &o.,)  regards  it  as  generally  admitted  by  for- 
eign jurists,  that,  as  the  validity  of  the  marriage  must  depend  upon  tlie 
law  of  the  country  wliere  it  is  celebrated,  the  status, or  condition  of  their 
offspring  as  to  legitimacy  or  illegitimacy,  ought  lo  depend  on  the  same 
law.  espedallj  if  the  parents  were  domiciled  there  ;  and  there  would  he 
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some  authority  for  eitending  tUis  rule  to  control  tliB  eucMirsion  to  real 
property  in  foreign  States. 

According  to  &i.vigny,  the  lawn  of  the  place,  wliere  the  birth  of  a  child 
bom  out  of  wedlock  actually  takes  place,  esclusi^fely  determine  whether 
he  can  be  legitimated  by  subsequBut  luacriage.  Saoigny,  p.  357. 
Sahaefam:  See  also,  Slory,  Gonfl.  of  L.,  g  93,  s.  But  a  legitimation  of  a 
subject  by  the  rescript  of  his  sovereign.  i(  effectual  according  to  the 
laws  of  the  country  where  the  person  legitimated  has  his  domidl,  tuu  the 
aame  virtue  everywhere,     Sanigny,  p.  358. 


CHAPTER   XL. 

GUARDIANSHIP    AND    MENTAL    ALIENATION. 

AbticI/E  557.  Natural  and  testamentary  guardians. 

558.  Judicially  appointed  guardianf, 

559.  Sanity. 

Natural  and  testamentary  gtiardians. 

557,  The  natural  guardianship  of  a  father  or  mother' 
over  the  person  of  a  child,  and  testamentary  guardian- 
ship," acquired  or  conferred  according  to  the  law  of  one 
nation  must  be  recognized  in  evei'y  otlier  nation  ;  sub- 
ject to  the  power  of  the  courts  to  interfere  in  the  cases 
prescribed  in  Article  634. 

■  By  the  law  of  some  States,  the  natural  gaacdiaiiship  of  the  mother  is 
recognized,  upon  the  death  of  the  father,  and  this  Article  accordingly 
provides  for  the  mother's  right. 

"  Testamentary  guardianship  is  also  included  in  this  Article,  because  it 
stands  in  the  place  of  natural  guardianship.  Wnsllake,  (Pi-ivaU  Tiitern. 
Law,  p.  S80,)  however,  is  of  opinion  that  testamentary  guardianship  de- 
ponds  on  the  same  principle  as  judicial  or  statutory  guardiansiiip. 

Judioially  appointed  guardians. 

558.  The  guardianship  or  other  custody  of  the  per- 
son or  property  of  one  not  having  legal  capat;ity, 
created  by  a  foreign  court  of  competent  jurisdiction,  in 
the  cases  provided  in  Article  633,  must  be  recognized 
and  respected  by  coui'ts  of  any  other  country  into 
which  the  ward  comes,  subject  to  the  power  of  the 
courts  to  interfere  in  tlie  cases  prescribed  in  Article  634. 
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This  provision  is  founded  on  the  decisions  in  Nugent  f .  Vetzera,  Lain 
Sep.,  3  Equity,  704;  and  Townsend  v.  Kendall,  4  Miane»atn  Rep.,  413,  ex- 
tendinjr  it  to  other  cases  than  that  of  infancy.  In  the  fii-st  menticmed  do- 
cisinn  Viee-Chancellor  Wood  says:  "  Havinft  regard,  lo  the  present  inter- 
national law  and  to  the  course  which  all  courts  liave  faken,  recognizing 
the  proceedings  of  the  regularly  amstituted  tribunals  of  all  civilized  com- 
munities, and  especially  of  Ihosa  in  amicable  connection  with  this  country, 
it  is  impoesibJe  for  me  entirely  to  diaregai'd  the  appointment  of  aguardiaji 
by  an  Austrian  court  over  those  children,  who  ace  Austrian  subiecfs  and 
children  of  an  Austrian  father,  merely  because  those  who  preceded  the 
defendant  in  his  guardianship  have  taken  the  coarse  of  sending  them 
over  to  this  country  for  the  purpose  of  educating  tliem,  seeing  that  he  is 
now  desirous  of  revoking  that  arrangement.  It  would  be  contrary  to  all 
principles  of  right  and  justice  if  the  court  were  to  hold  that  where  a 
parent  or  guardian  in  a  foroitrn  country,  avails  himself  of  the  oppor- 
tunities for  education  afforded  by  this  country  and  sends  his  children  over 
here,  lie  must  do  it  at  the  risk  of  never  being  able  to  recall  them,  be<-ause 
this  court  might  be  of  opinion  that  aa  English  grade  of  education  is 
better  than  tliat  adopted  in  the  country  to  which  they  belong." 

And  in  this  case  an  order  appointing  English  gua,rdians  was  declared 
to  be  without  prejudice  to  the  foreign  appointment ;  and  that  the  foreign 
guardian  as  such  should  have  the  exclusive  riglit  to  tlte  custody  and  con- 
trol of  the  infants,  with  liberty  to  apply  for  the  removal  of  the  chUdien 
from  the  country. 

In  the  case  of  Townsend  v.  Kendall, above  referred  to,  the  court  say; 
That  it  would  lead  to  great  inconvenience  if  it  should  be  held  that  a 
guardian  could  not  esercise  his  authority  or  be  recognized  out  of  the 
state,  or  locality  of  his  appoiatmeLlt^  It  would  embarrass  the  guardian 
in  investing  the  funds  of  the  ivard  in  securitie.?  of  other  states,  and  ren- 
der it  necessary  that  he  should  be  reappointed  in  every  stat*  or  country 
through  which  he  should  pass  with  his  ward  in  travelling,  if  an  emer- 
gency should  arise  in  which  it  became  necessary  to  exert  his  authority. 
The  court  add,  (referring  to  Stor^,  Gonfi.  of  L.,  %%  49.>-507),  "  Prom  a  very 
careful  examination  of  all  he  says,  and  tlic  cases  to  which  he  refers,  which 
have  been  attainable,  we  think  the  better  rule  is,  upon  principle  and  au- 
thority, to  recogniae  the  foreign  appointment  of  a  guardian,  as  creating 
that  relation  between  the  parties  in  this  State,  subject,  of  course,  to  the 
laws  of  this  State,  as  to  any  exercise  of  power  by  virtneof  such  relation 
either  as  to  the  person  or  property  of  the  waid.  Provision  has  been  made 
by  the  statutes  of  this  State  for  the  manner  in  which  foreign  guardians 
shall  act  when  they  desire  to  sell  the  real  property  of  their  ward  situated 
within  this  State.  (Comp.  Statutes,  p.  423,  g|  43.  44.)  All  that  is  neces- 
sary to  obtain  full  recognition  as  guardian,  is  to  file  an  authenticated 
copy  of  the  foreign  appointment  in  the  Court  of  Probate  of  the  country 
where  the  land  is  situated,  and  the  foreign  guardian  is  at  once  admitted  t^ 
the  sane  rights  and  powers  over  the  real  estate  of  his  ward  situated 
within  the  country,  that  are  poas^sed  by  a  guardian  of  our  own  appoint- 
ment." Consult  also,  WesUttke,  Primte  Intern.  Law,  p.  880 ;  and  Johnstone 
ij.Beatae,10  Clark  &  FinndlyS  Sep.,  U^- 
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It  was  held  in  New  York  Surrogate  Court,  1SG9,  Biollcy's  Estiilc,  1 
Tuekei-'a  Sep.,  423,  that  the  usual  treaty  provisiou  ds  tu  auccession  of  for- 
eigners (Treaty  between  the  United  States  Hnii  Switzerland,  1850,)  does 
not  requite  a  reciprocal  recognition  of  /oreign  guai'dians. 

The  above  Article  is  restricted  to  the  ci^e  of  guardians  appointed  judi- 
cially, so  that  the  rig^lit  of  appointineut  by  will,  whicli  in  many  of  the 
States  is  recognized  as  existing  in  the  parent, maybe  included  iu  the  pre- 
vious Aiticle  respecting  natural  and  tcstameiitnTy  guardians. 

Surrogate  Bradfokd,  in  statiujt  the  rule  that  foreign  guardians  have 
no  estraterritorial  authority,  says :  "  The  reason  upon  which  a  foreign 
guardian  is  denied  any  recognition  of  liia  title,  is  substantially  this, — that 
all  hia  authority  springs  out  of  his  official  eharacter ;  and  a  civil  officer, 
as  sneh,  can,  of  necessity,  possess  no  power  beyond  the  limits  of  the  sov- 
ereignty by  which  he  is  appointed.  Such  exceptions  as  may  exist  have 
been  admitted  not  de  jure,  but  ex  comitate.  The  lex  fori  primarily  pre- 
vails in  the  form  and  order  of  the  administration  of  justice,  and  foreign 
law  is  only  received  so  far  as  it  is  found  consonant  with  sound  principle 
and  public  convenience^it  is  accepted  on  the  basis  of  international  com- 
ity, and  not  because  of  any  inherent  right.  The  continental  jurists  go 
further,  and  insist  upon  the  absolute  riglit  and  title  of  the  guardian  ap- 
pointed at  the  place  of  doraioil,  wheresoever  the  ward  is  to  be  represented; 
hot  neither  in  England  nor  in  the  United  States  does  this  doctrine  pre- 
vail."   McLoskey  u.  Reid,  4  Bradford's  {New  York)  Sarrogale  Rep.,  334. 

*  Wodsey,  {Iitternational  Lnw,  p.  133,)  states  that,  the  goardian  em- 
powered according  to  the  law  of  the  ward's  domicil,  which  will  usually 
he  that  of  tho  deceased  parent,  exercise;s  control  over  the  ward's  property 
wherever  situated.  But  in  the  case  of  immovable  property  the  lex  loei 
rd  silx  may  prevent  such  control  of  a  foreigner,  and  it  may  be  necessary 
to  appointa  special  guardian  residing  within  the  jurisdiction. 

Sanitp. 

559.  The  laws  determining  the  lunacy  or  idiocy  of 
any  person  are  territorial  only  ;  and  a  decision  that 
a  person  is  a  lunatic  or  idiot  will  bind  that  person  and 
his  movables,  whether  he  be  a  citizen  or  an  alien,  only 
while  he  is  domiciled  within  the  .junsdiction  of  the 
country  in  which  such  decision  was  made,  and  will 
bind  ttie  immovables  of  such  person  situated  in  that 
country,  whether  the  domicil  therein  do  or  do  not  con- 
tinue, but  will  not  bind  such  person  in  any  other  coun- 
try, nor  tlie  immovables  of  such  person  situated  in  any 
other  country. 

See,  however,  Weitlake,  PHmte  Iniei-ii.  Lav:,  %.  403,  who  says  that 
■'  While  the  English  hiw  remains  as  it  Is,  it  must,  on  principle,  bo  taken 
as  excluding,  in  the  case  of  transactions  having  their  scat  there,  not  only 
a  foreign  age  of  majority,  but  also  all  foreign  determination  uf  status  or 
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capEicity,  wliethec  made  by  law  or  by  judicial  aut,  since  uo  difference  can 
be  eatablialied  between  tke  cases,  uor  does  any  exist  on  the  Continent. 
Thus,  an  act  facilitating  the  transfer  of  property  vested  in  lunatics,  cau 
not  be  applied  on  the  strengtli  of  a  judgment,  by  a  foreign  competent 
court,  declaring  the  person  a  lunatic ;  nor  will  the  tonvraittee  appointed 
by  such  court  have  any  authority  over  the  lunatic's  person  here," 
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Chaptbk  XLI.  General  provis 
XLII.  Transfer. 
XLIII.  SncceasioD. 
XHV.  v/m. 


CHAPTER    XLI. 

GENERAL  PROVISIONS. 

Article  560.  Property  defined. 

561.  Wtat  things  are  property. 

562.  Wild  aiiimala. 

563.  Real  and  personal  property. 

564.  Real  property. 

565.  Land. 

566.  Fixtures. 

567.  Appurtenances. 

568.  Personal  property. 

689.  Property  in  po^aesBion,  or  in  action. 

570.  Lawot  immovables, 

571.  Law  of  movables 

573.  Local  character  uf  public  funds,  and  cor- 
porate shares 

573.  Local  character  of  shippin" 

574.  Effect  of  matrimonial  settlement 

575.  Rights   of   property   of    persons   married 

without  a  settlement 

576.  Malnmonjal    property    after    change    uf 

577.  "  Matrimonial  domicil "  defined 

578.  Abandonment 

Property  defined. 

560.  The  ownership  of  a  thing  is  the  right  of  one  or 
more  persons  to  possess  and  use  it  to  the  exclusion  of 
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others.     In  this  Code,  the  thing  of  which  there  may  be 
ownership  is  called  property.' 

Tliia  and  the  eigtt  following  Articles  are  from  the  OivU  Code,  reported 
for  Nm  York.  §  159,  &c. 

'  In  another  sense,  property  is  tlie  righl  of  a  person  or  poraons,  public 
or  private,  to  appropriate  a.  thing  (tangible  or  intangible)  to  the  exclusioQ 
of  its  promiscuons  uae  by  others.  This  has  been  also  called  domain. 
The  word  is  here  used,  however,  in  its  more  general  sense. 

Wftat  tilings  are  property, 

56i.  There  may  be  ownership  of  all  inanimate  things 
which  are  capable  of  appropriation,  or  of  manual  de- 
livery ;  of  all  domestic  animals  ;  of  all  obligations  ;  of 
such  products  of  labor  or  skill,  as  the  composition  of 
an  author,  the  good  will  of  a  business,  trade-marks 
and  signs  ;  and  of  rights  created  or  granted  by  statute. 
Wild  animals. 

562.  Animals  wild  by  nature  are  tlie  subjects  of  own- 
ersliip  while  living,  only  when  on  the  land  of  the  per- 
son claiming  them,  or  when  tamed,  or  taken  and  held 
in  possession,  or  disabled  and  immediately  pursued. 

Meal  and  -personal  property. 

563.  T'or  the  purposes  of  this  Code,  property  is  desig- 
nated as  either, 

1,  Real  or  immovable  ;  or, 
9.  Personal  or  movable. 
Real  property. 

564.  Real  or  immovable  property  consists  of, 
1,  Land  ; 

9,  That  which  is  affixed  to  land  ;  and, 

3.  That  which  is  incidental  or  appurteneut  to  land. 

The  existing  rule  of  international  law  ia,  that  the  question  whether  an 
article  of  property  ia  or  is  not  an  immovable,  is  to  be  determined  by  the 
law  of  the  place  where  auch  article  of  property  is  locally  situated.  Story, 
Uoiifl.  of  L;  %  447;  Falix,  Droit  Intern.  Price,  vol.  I.,  p,  131.  The  above 
Article,  and  the  four  following,  which  are  talten  from  the  OivU  Code, 
reported  for  the  State  of  New  Fori,  ate  proposed  here  in  order  to  secure  a 
uniform  rule  for  all  caaea  arising  under  this  Code. 

Land. 

565.  Land  is  the  solid  material  of  the  earth,  what- 
ever may  be  the  ingredients  of  which  it  is  composed, 
wliether  soil,  rock,  or  other  substance. 
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Fixtures. 

566.  A  thing  is  deemed  to  be  affixed  to  land  when  it 
is  attached  to  it  by  roots,  as  in  the  (lase  of  trees,  vines, 
or  shrubs ;  or  imbedded  in  it,  as  in  the  ease  of  walls  ; 
or  permanently  resting  upon  it,  as  in  the  case  of  build- 
ings ;  or  permanently  attached  to  wliat  is  thus  perma- 
nent, as  by  means  of  nails,  bolts  or  screws. 

Appurtenances. 

567.  A  thing  is  deemed  to  be  incidental'  or  appur- 
t-enant"  to  land,  when  it  is  by  right  used  with  tlie 
land  for  its  benefit ;'  as  in  the  case  of  a  way,  or  water- 
course ;  or  of  liglit,  air  or  heat,  from  or  across  the  land 
of  another. 

'  Smyles  j).  Hastings,  32  New  TorkSep.,  317,  333. 
'  Lampman  t>.  Milks,  31  Wem  York  Rep.,  505,  611. 
'  Acliroyd  o.  Smith,  10  Common  Bench  JUp.,  104, 187, 

Personal  property. 

568.  Every  kind  of  property  that  is  not  real,  or  im- 
movable, is  personal,  or  movable. 

Property  in  possession,  or  in  action. 

569.  Pei^onal  property  is  of  two  kinds  : 

1.  Property  lU  possession  ;  and, 

2.  Property  in  action. 

Property  in  possession  can  only  be  such  as  is  capa- 
ble of  manual  delivery. 
Law  of  immovables. 

570.  The  law  of  the  place  where  immovables  are  sit- 
uate, exclusively  regulates  and  determines  the  rights  of 
parties,  the  modes  of  transfer,  or  of  charging  or  other- 
wise disposing  thereof,  whether  between  living  persons 
or  by  will,  and  the  formalities  to  accompany  them. 

As  ki  tlie  extent  to  whicli  tliia  rule  is  adopted  on  the  Continent  of  Eu- 
rope, and  among  other  States  which  have  followed  the  Frenoli  Code,  sei' 
Faiix.  Droit  Intern.  Prvoi,  vol.  I.  p.  119. 

The  form  in  which  the  rale  is  stated  in  Curtis  e.  Button,  14  Veii'y's 
S^,,  536  (approved  in  Oafcey  II.  Bennett,  11  Howard  U.  8.  Supreme  Of . 
Sep.,  33,  45,  as  a  clear  and  precise  statement  of  a  doctrine  uniformly  re- 
cognized by  tte  American  courts),  is  as  follows: 

The  validity  of  every  disposition  of  real  estate  depends  upon  the  law  of 
the  country  in  which  that  estate  is  situated. 
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It  was  held  in  l.he  case  of  Hutclieson  v.  Peshine  (16  Neip  Jersey  Chan. 
Sep.,  167),  that  the  courts  of  a  State  will  not  recognize  convejances  of 
real  property  within  its  jurisdiction,  in  trust  for  creditors,  made  within 
the  jurisdiction  and  under  the  laws  of  another  State.  Tlie  rale  was 
stated  to  rest  not  only  on  the  acknowledged  principle  of  law  applicable 
to  aU  assignments,  voluntary  or  involuntary,  that  the  title  and  disposi- 
tion of  real  estate  are  eiclusiveJy  suhject  to  the  laws  of  the  country 
where  it  is  situated,  wliich  alone  can  prescribe  the  mode  by  which  title  to 
it  can  pass  ;  but  upon  the  farther  reason,  that  the  laws  of  one  State  will 
not  be  permitted  to  control  the  trust,  the  action  of  the  trustee,  and  the 
diapoeition  ot  the  trust  property  in  another,  tlie  subject  of  the  trust  being' 
real  estate.  Citing  Lessee  of  MeCuUoutfh's  Heirs  v.  Koderick,  3  Ham- 
moniTa  (Ohio)  Sep.,  380 ;  Rogers  o,  Allen,  3  Id.,  488 ;  Osbom  v.  Adams,  18 
PiekeHng'*  {Sfassachuietta)  Sep.,  347. 

A  mortgage  of  immovables  can  only  be  made  according  to  the  law  of 
the  place  of  the  property.  Hosford  ».  Nichols,  1  Paige's  {New  York)  Sep., 
220 ;  and  see  Goddard  v.  Sawyer,  91  Masioahmetta  (9  AUen)  ijep.,  78. 

Law  of  movables. 

571.  Subject  to  the  provisions  of  this  Part,"  mov- 
ables are  deemed  to  follow  the  person  of  their  owner  ;" 
and  the  validity  and  effect  of  any  transaction  by 
him  affecting  the  same,  whether  by  acts  between  living 
persons,  or  by  will,  depend  exclusively  upon  the  law 
of  the  place  where  the  transaction  is  had.' 

'  The  rule  that  movables  follow  the  person,  says  Story  {Oonfi.  of  L.,  §550,) 
is  a  legal  iiction,  and  yields  whenever  it  is  necessary  for  the  purpose  of 
justice,  that  the  actual  situs  of  the  thing  shall  be  examined.  It  does  not 
authorize  the  exception  to  the  general  rule,  that  a  nation  within  whose 
territory  any  personal  property  is  actually  situate  has  entire  dominion 
over  it  while  therein.  Compare,  to  the  same  effect.  Green  v.  VanBuskirk, 
7  WaUace'3  U.  S.  Sapr.  Gt.  Hep.,  139.  See  Articles  ,'i81,.'583,  and  583.  The 
indorsements  of  negotiable  paper  will  be,  according  to  Cdapter  JLVI., 
another  e5:ception. 

'  FaUx,  (Droit  Intern.  Piivl,  vol.  1,  p.  137),  cites  an  almost  universal  con- 
currenceof  authority  for  the  rule  that  the  personal  statute  governs  the 
movables ;  and  he  shows,  in  note  3,  on  page  133,  that  where  there  is  a  dif- 
ference between  the  domidl  and  the  nationality,  the  law  of  the  domicil 
must  apply.  This  interpretation  of  the  rule  is  more  clearly  enforced  by 
Dm^ngeat.  in  notes,  on  page  127  a,  58  b,  53  a,  and  133  a. 

The  rule  is  universally  recognized  in  the  United  States.  See  Civil  Code 
reported  for  New  York,  §  364.  The  doctrine  is  commonly  stated  substan- 
tially as  follows : 

Personal  property  has  no  situs,  and  a  title  acquired  to  it,  if  good  by  the 
law  of  the  domicil,  is  good  everywhere,  and  will  be  recognized  and  en- 
forced io  every  State,  unless  it  conflicts  with  its  laws  or  the  rights  of  its 
citizens.    Marcy  v.  Marcy,  33  C'onneclieul  Rep..  308. 

Story,  in  discussing  the  origin  of  this  doctrine,  says ;  "  If  the  law  ret 
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sttie  were  generally  to  prevail  in  regard  to  movables,  it  would  be  utterly 
impossible  (or  the  owner,  in  many  cases,  to  know  in  what  manner  to  dis- 
poee  of  them  dnring  his  life,  or  to  distribute  them  at  his  death  ;  not  only 
from  the  nncertainty  of  their  situation  in  the  transit  to  and  from  differ- 
ent placfla,  hut  from  the  impracticablity  of  knowiuj;  with  minute  accuracy, 
the  law  of  transfers  inter  titos,  or  of  testamentary  dispositions  and  gnc- 
cesBions  in  the  different  countries  in  which  they  might  happen  to  be. 
Any  change  of  place  at  a  future  time  might  defeat  the  best  considered 
wUl ;  and  any  sale  or  donation  might  be  rendered  inoperative,  from  the 
ignorance  of  the  pftrti(»  of  the  law  of  the  actual  sittts  at  the  time  of  their 
acts.  These  would  be  serions  evils,  pervading  the  whole  community, 
and  equally  affecting  the  subjects  and  interests  of  all  civilized  nations. 
Bat  in  maritime  nations,  depending  upon  commerce  for  their  revenue, 
their  power,  and  their  glory,  the  mischief  would  be  incalculable.  A 
sense  of  general  utility,  therefore,  must  have  first  suggested  the  doctrine; 
and  as  soon  as  it  was  promulgated,  it  conld  not  fail  to  recommend  itself  to 
all  nations  by  its  simplicity,  its  convenience,  and  its  enlarged  policy." 
Slory,  Oonfi.  of  L.,  %  379. 

'  The  place  of  donticil  is  usualiy  the  place  of  the  transaction,  but  where 
there  is  a  difference  between  the  domicil  and  the  place  of  the  transac- 
tion, the  tendency  of  recent  opinion  seems  to  be  that  the  law  of  the  place 
of  the  transaction  should  be  held  to  apply  in  preference  to  that  of  the 
domldl. 

"  It  does  not  follow,"  says  Story,  in  explaining  the  rules,  that  movables 
are  governed  by  the  law  of  tlie  domicil,  "that  a  transfer  made  by  the 
owner  according  to  the  law  of  the  place  of  its  actual  sUus,  would  not  as 
completflly  divest  his  title  ;  nor  even  that  transfer  by  him  in  any  foreign 
country,  which  would  be  good  according  to  the  law  of  that  country,  would 
not  be  equally  effectual,  although  he  might  not  liave  his  domicil  there. 
For  purposes  of  this  sort  his  personal  property  may,  in  many  oases,  be 
deemed  subject  to  his  disposal  wherever  he  may  happen  to  be  at  the  time 
of  the  alienation.  Thus,  a  merchant,  domiciled  in  America,  may  doubtless 
transfer  his  personal  property  according  to  the  law  of  his  domicil, 
wherever  the  property  may  be.  But,  if  he  should  direct  a  sale  of  it,  or 
make  a  sale  of  it  in  a  foreign  country,  where  it  is  situate  at  the  time,  ac. 
cording  to  the  laws  thereof,  either  in  person  or  by  an  agent,  the  validity 
of  such  a  sale  would  scarcely  be  doubted.  If  a  merchant  is  temporarilv 
abroad,  he  is  understood  to  possess  a  genera!  authority  to  transfer  aucli 
personal  property  as  accompanies  his  person  wherever  he  may  be,  so  al- 
ways that  he  does  not  violate  the  law  of  the  country  where  the  act  is 
done.  The  general  convenience  and  freedom  of  commerce  require  this 
enlargement  of  the  role ;  for  otherwise  the  sale  of  personal  properly  ac- 
tually situate  in  a  foreign  county  and  made  according  to  the  forms  pre- 
scribed by  its  laws,  might  be  declared  void  in  the  country  of  the  domi- 
dl  of  the  owner.  In  the  ordinary  course  of  trade  with  foreign  countries, 
no  one  thinks  of  transferring  personal  property  according  to  the  forma 
of  his  own  domicil ;  but  it  is  transferred  according  to  the  forms  pre- 
scribed by  the  law  of  the  place  where  the  sale  takes  place."  Story. 
Confi.  of  L..  §  384.    See  also  WeiUdke,  Priiiaie  Intern.  Lam.  §§  366-367. 
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It  may,  therefore,  be  deemed  a  more  correct  statemt^nt  of  the  rule,  to 
relet,  as  in  the  Article  above  preBented,  to  the  law  which  governs  the 
peraim  of  the  owner  wherever  he  may  be,  rather  than  that  of  tlie  domicil, 
or  that  of  hia  nation,  from  which  he  may  be  absent  at  the  time  of  the 
tTansaction  in  question. 

Westia&e,  {Priv.  Intern.  Law,  |  267,)  inclines  tf  favor  the  rule  referring 
to  the  siiu»  of  the  property,  admitting,  however,  tlie  inconvenience  in  the 
case  of  property,tlie  exact  atuationof  which  is  unknown.  It  should  seem 
that  the  more  aerious  inconvenience  of  compelling  parties  to  conform  to 
laws  which  they  have  no  present  means  of  ascertaining,  and  which  they 
will  not,  aa  in  the  case  of  ships  and  lands,  generally  suppose  to  apply,  is 
decisive  in  favor  of  the  rule  which  refers  to  the  place  of  the  act.  The 
real  gronnds  of  the  rnle  referring  to  the  situs,  namely,  the  protection  of 
subsequent  purchasers  or  creditors  there, are  provided  for  by  the  Articles 
of  the  next  Chapter  on  Tkassfbr. 

If  the  rule  of  the  situs  should  be  recognized,  it  might  perhaps  be  de- 
fined sufEcientiy  to  secure  its  real  object,  by  proviaiona  like  the  follow, 
ing: 

L  Movable  property  of  a  foreigner  imported  into  any  nation,  during 
its  presence  in  that  nation,  is  with  reference  to  the  assignability  between 
living  persons,  or  mode  of  charging  snoh  property,  subject  to  the  regula- 
tions of  the  country  in  which  such  foreigner  has  placed  it,  and  which,  in 
these  respects,  affects  the  personal  property  of  the  members  of  such 
nation ;  and  any  such  assignment  inter  vivos,  or  charge,  will  retain  its  orig- 
inal validity  and  effect,  although  the  property  be  subsequently  removed 
to  another  country.  See  Olivier  v.Towaes, 2  Martin's^Louinana)  Sep., (N, 
5.,)  93;  Taylor  s.Boardman,  25  F^rmoJitasp.,  .181;  Westlake.  Priv,  Intern. 
L..  p.  257,  §  273,  not«  {d.)  See  also,  generally,  Storn,  Gonfi.  of  L.,  ch.  IX. 
It  was  held  in  Martin  p.  Hill,  (12  Barbour's  (Nm  York)  Sep.,  631,)  that  a 
mortgage  upon  movables  valid  where  it  was  made,  was  valid  in  another 
state  to  which  the  movables  were  subsequently  carried  and  by  the  laws 
of  which  such  a  mortgage  would  be  void  as  against  attaching  creditors. 
The  protection  of  such  charges  will  be  fully  secured  by  the  Articles  of 
this  and  the  next  Chapter. 

2,  If  any  lien,  hypothecation,  or  other  charge  has  attached  to  movables 
by  the  law  of  any  country  where  the  movables  are  situated,  at  the  time 
it  attached,  so  as  to  affect  them  in  the  hands  of  the  owner,  the  same 
charge  will  attach  to  them  in  the  hands  of  any  transferee,  although  it 
has  not  attached  to  them  according  to  the  previous  provisions  of  this 
chapter.     See  Story,  Gonfl,  of  L.,  gg  886-380. 

Local  character  o''  puhlic  funds  and  corporate 
shares. 

572.  Public  funds  or  stocks,  and  shares  or  other  in- 
terests in,  or  obligations  of,  nations  or  states,  or  of 
bodies  politic  or  corporate,  or  other  artificial  bodies 
owing  their  existence  to  local  laws,  are  governed  in  re- 
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spect  to  the  validity  and  effect  of  transactions  affecting 
the  same,  or  property  therein,  by  that  law  which  gives 
them  existence,  subject,  however,  to  sucli  further  re- 
strictions as  are  imposed  by  the  law  of  the  place  where 
the  same  are  delivered  or  transferred. 

Siory,  (Swiff.  o/Z.,§  383. 

From  tlie  nature  of  the  Btock  of  e,  corporation,  which  is  created  by 
and  under  the  authority  of  a  State,  it  is  necesaarily,  HIeb  every  other  at- 
tribute of  the  corporation,  to  be  governed  by  the  local  law  of  that  State, 
and  not  by  the  loiMl  law  of  any  foreign  State.  Black  c.  Zacharie,  B 
HoTmrd'a  U.  S. Supr.  Ct.  Sep.,^3 ;  Car^isv.heavitl.lSS^me  York  Bep.,9. 

Ab  to  the  national  character  of  public  funds.  Bee  CommiBBioners  of 
Charitable  Donations  «.  Devereus,  13  Simon's  Sep.,  39,  30. 

Local  character  of  shipping. 

573.  Property  in  shipping  is  governed  in  respect  to 
the  title  thereto,  the  modes  of  transfer,  or  of  charging, 
or  otherwise  disposing  of  the  same,'  between  living  per- 
sons,' by  the  law  of  the  nationality  of  the  vessel,  as  de- 
fined by  Chapter  XX. 

'  In  Hooper  ii.  Guman,  (iaw  Sep.,  3  Cliaixeery  App.,  382,)  it  was  held 
that  although  legal  title  to  a  ship  must  be  determined  by  the  law  of  its 
nationality,  a  foreign  contract  of  sale  thereof,  and  the  effect  of  the  inter- 
vention of  the  title  of  a  honnfide  purchaser,  for  value,  in  a  foreign  coun- 
try, must  be  governed  by  the  law  of  the  foreign  country. 

'  In  Thomas  ti.  Kosciusko,  11  New  York  Legal  Obterver,  38,  it  is  aaid 
that  the  transmission  on  the  death  of  the  owner  is  governed  by  the  law 
of  his  domicil, 

Siory  mentions  as  another  eieeption,  beside  those  mentioned  in  the 
last  two  Articles,  the  case  of  property  in  custody  of  the  law  under  revenue 
acts  ;  but  it  may  be  doubted  whetiier  such  custody  should  affect  the  ques- 
tion of  title.  It  rather  relates  only  to  the  lien  maintained  by  the  gov- 
ernment, and  a  transfer  according  to  foreign  law  subject  to  such  lien 
might  be  valid. 

Effect  of  matrimonial  settlemerd. 

574.  The  rights  of  property  in  movables,  as  affected 
by  marriage,  are  governed  by  the  express  contract  of 
the  parties,  subject  to  the  provisions  of  Chapter  XLVI., 
on  Contracts.'  Until  such  contract  is  made,"  or  to  the 
extent  that  the  contract  is  inoperative,"  such  rights 
are  regulated  by  the  next  article. 

^  Bi^iiop,  on  Marriage  and  I>ii!OTce,\,%ifii;  Story,  Gonfl.  of  L.,%X9i. 

'  The  exception  is  to  be  understood  that  the  laws  of  the  place  where 
the  rights  are  sought  t*  be  enforced,  do  not  prohibit  such  arrange  me  nts. 
Story.  Oonfi.  of  Lam,  §  188. 

'  Slm^,  Conft.  of  L.,  §  185  ;  Wesilake,  Private  Intern.  Lam,  g  373. 
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Rights  of  property  of  persons  'married  without  a 
settlement. 

575.  Ttf  rights  of  property  in  movables,  whether 
owned  at  the  time  of  marriage  or  afterwards  acquired, 
as  affected  by  marriage,  except  in  respect  of  succes- 
sion, are  governed  by  the  law  of  the  matrimonial  dom- 
ieil.'  But  upon  a  change  of  domicil,  the  right,  as  to 
all  subsequent  acquisitions,  is  determined  by  the  law 
of  the  new  domicil." 

1  Wtstlake,  PTwate  Intern  Lam.  %  366. 
'  Bary,amfi.ofL.,\Wl. 

Matrimmiial  property  after  change  of  domicil. 

576.  After  a  change  by  married  persons,  from  the 
matrimonial  domicil,  the  mutual  rights  of  the  husband 
and  wife  acquired  subsequently  thereto  in  each  other's 
movable  property,  which  arise  from  the  maiTiage  rela 
tion,  and  ara  dependent  upon  its  continuance,  are  deter- 
mined by  the  law  applicable  to  their  transactions,  or  by 
the  law  of  their  new  domicil,  according  to  the  pro- 
visions of  this  Code,  except  as  otherwise  provided  by 
some  actual  contract  between  the  parties  as  to  such 
rights. 

Thia,  BO  far  as  tlie  law  of  domicil  is  concerned,  is  the  American  rule. 
Stor^jOanfi.  of  L.,  %  187,  (g  171,  &,  et  »eq.,  Bedfldd'i  ed. ;)  and  is  supported 
by  Wiadicheid  Pandekten,  I.,  §  35,  p.  78,  note.  To  the  contrary.  West 
lake,  Prit.  Intern.  Lain,  §  S66,  et  seq.  The  supposition  o(  a  tacit  consent,  or 
anbmiBsion, of  theparties  to  thelawof  the nxBtrimonial domicil, ia  certainly 
open  to  the  obj  eetion  that,  even  assaining  the  parties  to  have  any  intention 
on  the  subject,  there  is  nothing  to  show  that  it  was  directed  to  the  law 
of  the  matrimonial,  rather  than  to  that  of  tlie  subsequent,  domicil. 

^^  Matrimonial  domiciV  defined. 

577.  The  matrimonial  domicil  is  the  domicil  first  es- 
tablished by  the  husband  and  wife  together  ;  or,  if 
none  such  be  established,  it  is  that  of  the  husband  at 
the  time  of  the  marriage. 

See  Story,  Cmfi.  of  £.,  §  193, 

AbandonmeTit. 

578.  '-Wie  matrimonial  domicil  is  not  changed  by  an 
abandonment  of  one  party  by  the  other. 

Bonati  v.  Vi'eish,  21  New  York  Bep.,  157, 
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CHAPTER     X  1. 1 1 . 

TliAXSFEK. 

ARTICLE  n 79,  "Transfer"  defined. 

580.  Voluntary  transfer. 

581.  Validity  of  transfers, 

S83.  Jurisdiction  over  movables. 
583.  PTOtection  of  creditors. 

"  Transfer^''  defined. 

579.  The  term  "transfer,"  as  used  in  this  Code, 
means  an  act  of  the  parties,  or  of  the  law,  by  which 
the  title  to  property  is  conveyed  from  one  living  per- 
son to  another.'  It  includes  the  creation  and  the  ex- 
tiuguishmeut,  by  such  act,  of  an  interest  in  movables 
or  immovables. 

'  CivU  Code,  repoi-ted  for  New  York,  |  458. 

Voluntary  transfer. 

580.  A  voluntary  transfer  is  a  transfer  by  act  of  the 
parties,  without  compulsion  of  law,  whether  with  oi' 
without  consideration. 

Validity  of  transfers. 

581.  Subject  to  the  next  two  articles,  and  to  the  pro- 
visions of  Chapter  XLYl.,  on  Contkacts,  a  transfer 
of  movables,  whether  voluntary  or  involuntary,  if  valid 
by  the  law  of  the  place  where  it  is  made,  is  valid 
everywhere. 

Where  personal  property  is  seized  mid  sold  under  an  attftchnieiit,  or 
other  writ,  issuing  from  ft  court  of  the  State  where  the  properly  is,  tlie 
question  of  the  liability  of  the  property  to  be  sold  under  bucL  a  writ, 
must  be  determined  by  the  law  of  that  State,  notwithstanding  the  domi- 
cil  of  all  the  claimants  1o  the  property  may  be  in  anotlier  State.  In  a  suit 
in  any  other  State  growing  out  of  such  seizure  and  sale,  the  effect  at  the 
proceedings  by  which  it  was  sold,  on  the  title  to  the  property,  must  be  de- 
termined by  the  law  of  the  State  where  the  proceedings  were  liad.  Qreen 
V.  Van  Buskirk;  5  Walktce'a  TT.  S.  Supreme  Ot.  Rep.,  307. 

Jurisdiction  over  inovables. 

582.  A  transfer  of  movables,  which  is  prohibited  by 

37 
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the  law  of  thi^  nation  within  whose  exclusive  jurisdic 
tion  they  are  situate,  is  void  everywhere. 

See  Article  571.  It  may  be  thought  better  in  lieu  oE  thp  w<irda  "  pro- 
hibited by  ",  to  insert  "  forbidden  by  an  esptesa  provision  of  ". 

Protection  of  creditors. 

583.  A  nation  may  give  to  any  creditors  who  are 
subject  to  its  jurisdiction,  a  lien  on  movables  in  pos- 
session or  in  action,  situated  within  its  exclusive  juris- 
diction, in  preference  to  those  claiming  under  a  foreign 
transfei'  not  made  in  conformity  witli  its  own  law. 

The  fliree  preceding  Artiolea  are  intended  to  present  ii  simple  and  uni- 
form rale  for  detprinining  the  validity  of  foreign  transfers  of  movables. 
The  jreneral  rule  that  the  pernonal  statute  governs  movables,  has 
been  ditcuEsed  mider  Article  571 ;  aad  the  rule  there  proposed  ia 
in  harmony  with  the  above  Article  581,  which  makes  the  law  of 
the  place  of  the  transaction,  the  general  rule.  This  is  subject,  how- 
ever to  any  prohibition  of  the  positive  or  customary  law  of  the  nation 
where  the  moi-ables  are  situatsd.  Blacli  B.  Zacharie,  3  Hoiertrd  U.  8.  Su- 
preme Ct  Sep.,  483;  Warren  v.  Copelin,  45  Maasackuaetta  Sep.,  594; 
Slorff-s  CoHjI.  ofLaaia,  %%  383-4;  Farringt.m  v.  Allen,  6  ^0*!  Island  (3 
Ames)  Bcp.,  449 ;  Parsons  v.  Lyman,  80  N'ew  Turk  Rep  103  ■  Caskie  » 
Webster,  3  Wallttce  Jr.  U.  8.  drc.  Gt.  Sep.,  151 

A  transfer  made  at  the  domlcil  of  the  maker  and  etEcK  nt  to  transfer 
his  pr.)()erty  there,  does  not  transfur  his  mi\ablea  situated  in  another 
State  by  the  law  of  which  such  transfer  is  regaided  as  inconsistent  with 
public  policy.    Vamura  b.  Camp,  1  Green  (Wew  Ju  eiy)  Bep    326 

Tlie  rule  that  personal  property  shall  be  transferred  according  to  the 
law  of  thii  domicil  of  the  owner,  and  not  the  law  of  the  ret  sitm,  does  not 
apply  when  the  rights  of  residents  In  the  State  where  the  property  is 
situate  will  be  affected  by  it.  Moore  c,  Bonnell,  3  Vroom,  {New  Jeraes) 
Rep.,  DU ;  Benlley  c.  Whittemore,  18  JS'ew  Jeruy  Chait.  Sep.,  866. 

The  exception  for  the  protection  of  creditors  stated  In  the  above  Article, 
turns,  not  on  the  validity  of  the  imnefer,  but  on  the  superior  power  of  a 
State,  acting  through  its  courts,  to  apply  property  within  its  limits  to  the 
satis  faction  of  debts  dne  to  its  citizens 

The  customary  law  of  a  State  wh«rn  movables  are  situated,  in  refer- 
ence to  the  formalities  attending  a  transfer,  will  not  be  applied  by  the 
tribunals  of  such  State  against  a  transfer  lalid  b>  the  law  of  the  place 
where  the  maker  was  domiciled  and  all  tli"  paiufi  to  the  controversy 
are  domicUed,  if  the  defect  of  form  does  not  pnjndico  the  citizens  of  the 
State  where  the  movables  are  situated  Noble  c  Smith,  8  SJiode  Island 
(3  Aines)  Rip.,  446. 

A  transfer  of  movables  sitoate  in  one  State,  made  between  persons 
domiciled  in  another  State,  which  is  \alid  by  the  law  of  the  place  of 
domicil,  may  be  treated  as  valid  agaiust  other  persons  domiciled  in  the 
same  State,  although  it  is  defective  m  point  of  form  according  to  the 
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law  of  the  State  in  wliich  tlie  movables  are  situate.  See  Rhoile  Tsland 
Central  Bank  v.  Danfnrth,  80  Mnaaaehiu'etti'  (14  Gi-^i//)  Re.p.,  133, 

Where  there  is  a  conflict  between  the  laws  of  different  States,  nil  thai 
a  debtor  can  reasonably  be  required  to  do  is  to  malie  his  aBsignment  in 
good  faith,  and  in  accordance  with  the  law  of  the  Statp  iii  which 
he  lives  and  where  the  principal  part  of  his  property  is  sitiiaied.  Tlie 
courts  of  such  State  will  ^ve  effect  to  the  assignment  on  all  the  property 
within  their  juriBdiction,  notwithstanding  it  may  be  inoperative  aa  to  real 
property  in  another  State.     Trink  «.  Bnss,  45  New  Hampn/div  B&p..  333. 

In  Pardo  v.  Bingham,  {Lnin  Sep.,  6  EqnUy  Cm.,  483,1  it  was  held  that 
the  English  courts  should  not  give  priority  over  all  other  creditora,  to  a 
claim  against  an  BnglisUman,  secured  to  a  foreign  creditor  by  an  instru- 
raent,  which,  by  being  registered  pursuant  to  the  foreign  law.  was  en- 
titled by  that  law  to  such  priority 

In  the  case  of  Soutl  Boito  Iron  Company  h.  Boston  LocomotiTe  Works 
&  Trustee  (51  Mm,  e  Sej  '>8o )  tl  is  prijieiple  was  extended  to  proteci. 
the  claim  ot  a.  f<i  e  g  c  edto  vl  o  wHi^  a  citizen  of  the  State  where 
the  disoliarge  was  granted  b  t  oAo,  bi/  the  law  of  the  State,  where  the 
question  arose  and  a^oefs  vore  attached,  was  entitled  to  proceed  against 
such  assets  as  well  aa   f  1  e  vore  a  c  tizen. 

The  enforcement  of  the  hen,  given  by  tlits  Article,  is  providi'ti  for  by 
Pari,  VI.,  on  the  Admisistratior  op  Justice. 


CHAPTER    XLIII. 

SUCCESSION, 

Article  584.  "Succession"  defined, 

585.  Law  governing  succession  to  movables. 

586.  Law  governing  succession  to  immovables. 

587.  Rights  of  succession,  when  not  affected  by 

foreign  character  of  property. 

588.  Incidents  of  local  burdens. 

589.  Failure  of  heritable  blood. 

"■*  Succession''^  defined. 

584.  The  term  "succession,"  as  used  in  this  Code, 
means  the  coming  in  of  another  to  take  the  property 
of  one  who  dies  without  disposing  of  it  by  will. 

The  term  "  descent."  hitherto  chiefly  used  in  the  law  of  England  and  of 
the  United  States  to  denote  the  devolution  of  an  inheritance,  was  derived 
from  the  ancient  principle  of  the  English  law  that  an  inlieritnncx;  could 
never  ascend  and  pass  from  son  to  fatlior,  but  must  descend  or  pass  to 
descendants. 

But  as  the  American  law  allows  property  to  pass  in  both  ways,  there 
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arisPB  an  ini'/mgruity  which  cauBOe  practical  embarrassmont,  sinc«  the 
word  "  descends jitB-"  must  still  be  confined  to  its  strict  meaning,  and  can 
not  embrace  all  those  wlio  may  take  by  the  statute  nf  descents,  ao  called : 
and  the  word  "descend"  must  often  he  used  in  a  sense  opposite  to  the  de- 
volution of  property  in  the  ascending  line.  The  term  "  succesBion  "  is  the 
more  appropriate  phrase  of  the  Mvil  laiv.  This  is,  therefore,  adopted  to 
denote  the  transmission  of  property  of  a  decedent  by  operation  of  law. 
Civil  Code  reported  for  New  York,  %  WIT. 

Law  governing  succession  to  movahles. 

585.  Tlie  succession  to  the  movable  property  of  one 
who  dies  intestate  as  to  such  property,  is  governed  ex- 
clusively by  the  law  of  the  place  which  wae  the  dom- 
icil  of  the  intestate  at  the  time  of  his  death. 

Moultrie  v.  Hunt,  33  New  Tovk  Bnp.,  394 ;  Whicker  c.  Home,  7  ffoum  of 
Lords,  134  ;  Doglioni  u.  Creapin,  House  of  Lords,  1  Enij.  &  L'ishApp.  Gas.. 
301. 

"  This,"  says  Story,  in  Uarrey  t.  Richards,  (1  Mason's  Sep.,  381,  408,) 
■'  although  once  a  much  Texed  question,  is  now  so  completely  settled  by 
series  of  well  considered  decisions  that  it  cannot  be  brought  into  judicial 
doubt."  (Citing  numerous  Continental,  EuglisL  and  American  authorities.) 
The  reason  of  the  rule  is  to  avoid  the  uncertainty  and  confusion  which 
would  result  from  applying  any  other  rule  to  the  case  of  a  person  having 
property  in  several  jurisdictions  or  dying  away  from  his  domioih 

Chancellor  Kinf  'States  the  doctrine  thus : 

"  There  has  been  much  discassion  as  to  the  rule  of  distribution  of  per- 
sonal property,  when  the  place  of  tlie  domicil  of  the  intestate  and  the 
place  of  the  sitaation  of  the  property  were  not  the  same.  But  it  has 
become  a  settled  pnnoiple  of  international  Jurisprudence,  and  one 
founded  on  a  compiehensivp  and  enlightened  sense  of  public  policy  and 
convenience,  that  the  disposition,  succession  to,  and  distribution  of,  per- 
sonal property  wherever  situated,  is  governed  by  the  law  of  the  owner's 
or  intestate's  domicil,  at  the  time  of  his  death,  and  not  by  the  conflicting 
laws  of  the  varioas  places  where  the  goods  happened  to  be  situated.  On 
the  other  hand,  it  is  equally  well  settled,  in  the  law  of  all  civilized 
countries,  that  real  property,  as  to  its  tennre,  mode  of  enjoyment,  trans- 
fer and  descent  is  to  be  regulated  by  the  lex  loei  r<dsitig."  3  Kent's  Citm- 
mentn'ries,  439. 

"  Whether  personalty  in  one  country  becoming  the  property  of  a  person 
who  is  in  another  connlry,  and  who  there  becomes  insolvent,  goes  to  the 
execntor  in  the  former  country,  or  to  the  assignees  in  insolvency  in  the 
latter,  depends  upon  the  question  in  which  country  he  had  his  domicil." 
Re  Bliihman,  Law  Rep.,  3  Equity,  2iJ. 

'■  The  rule  that  movable  property  in  one  jurisdiction,  of  a  person  domi- 
ciled at  the  time  of  death  in  another  jurisdiction.  Is  distributed  accord- 
ing to  the  law  of  the  latter,  is  subject  to  the  limitation  that  the  question 
of  what  is  and  what  is  not  his  property  may  be  determinable  by  another 
law; — e.  g.,  tiiat  of  the  matrimonial  domicil."  Townes  o.  Darbin,  3  Met- 
<:a{fe  {Kentueky)  Sep.,  353. 
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Law  governing  succession  to  immovables. 

586.  The  succession  to  the  immovable  property  of 
one  wlio  dies  intestate  as  to  such  property,  is  deter- 
mined exclusively  by  the  law  of  the  place  in  which  the 
immovables  are  locally  situate. 

See  note  to  previons  Article.  Convention  betwuen  France  anil  Austria, 
December  11, 1866,  9  De  Clercq,  075. 

M.  Edbrouner,  in  commenting  on  a  preiiminary  draft  of  tliia  Cliap- 
ter  {BuOet.  delaSoc.de  Legia.  Goinp.,  No.  3,  Avril,  1860.  p.  96),  objected 
that  in  tbe  matter  of  Wills,  &c.,  the  diapter  seemed  only  fn  refer  to  the 
conflicts  possible  between  English  and  American  laws,  bv  the  distinction 
of  inheritances  into  real  and  personal  estate,  which  is  unknown  in  the 
legislaHon  of  the  Continent. 

Since,  in  some  countries  these  diatinctions  exist,  on  International  Code 
which  does  not  propose  U>  interfere  with  them,  should  provide  for  their 
being  observed  in  tlie  administration  of  questions  to  which  they  may 
properly  apply. 

The  rule  that  a  distinction  is  to  l>e  made  between  movables  and  immov- 
ables, tlie  law  of  the  domicil  applying  to  the  succession  to  tlie  former, 
and  the  law  of  the  place  where  the  property  is  situated  applying  to  the 
latter,  seems  to  be  supported  by  the  pri'eftter  concurrence  of  nathoritiea. 

Ftelix,  however,  cites  many  distinguished  authors  as  having  favored  a 
dififerent  rule,  which  may  be  stated  as  follows ; 

The  succession  to  all  the  property  whether  movable  or  immovable  of 
a  person,  who  dies  intestate  as  to  snch  property,  is  governed  by  the  law  of 
the  place  which  was  the  domicil  of  the  decedent  at  the  time  of  his  deatU, 
unless  there  be  some  prohibitory  law  in  the  place  where  immova- 
ble property  is  situated,  and  except  such  immovable  property  as  by  the 
law  of  its  place  has  a  special  quality  impressed  upon  it  determining  its 
devolution.     Fcdix,  Droit  International  PHvi,  vol.  1,  pp.  140-147. 

Rights  of  succession,  when  not  affected  'by  foreign. 
character  of  property. 

587.  When  an  intestate  dies  leaving  foreign  im- 
movables, the  right  of  succession  to  the  movables  of 
the  intestate  will  not  be  controlled  or  atfected  by  any 
conditions  which  would  attach  to  the  right,  if  the  im- 
movables had  been  situated  in  the  country  of  the  dom- 
icil of  the  intestate  ;  nor  will  the  right  of  succession  to 
the  immovables  be'  controlled  or  atfected  by  any  con- 
ditions which  would  attach  to  that  right,  if  the  mov- 
ables had  been  situated  in  tlie  same  country  with  the 
immovables. 

Balfour  c.  Scott,  6  Brown's  Parl'y  Sep.,  (by  Tomiin,)  731,  cited  in 
8tor!/,0<mfi.ofL.,%^6. 
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Incidents  of  local  burdens. 

588.  Any  local  burden  which  would  primarily  full 
upon  thi;  immovables  of  an  intestate,  according  to  the 
law  of  the  place  where  such  immovables  are  situated, 
will  retain  such  order  of  incidence,  although,  accord- 
ing to  the  law  of  the  domicil  of  the  intestate,  such  bur- 
den would  fall  primarily  upon  his  movables. 

Dramraond  t.  Drammond,  6  Brown'a  ParVy  Rep.,  S.ii),  (by  Toinlin). 
cited  in  Story,  Cmfi.  of  L.,  %  487. 

Failure  of  Jieritable  hlood. 

589.  The  property,  whether  movable  or  immovable, 
of  a  foreigner  who  dies  intestate  in  respect  thereto,  and 
leaves  no  person  capable  of  succeeding  according  to  tlie 
rules  indicated  in  articles  o8-'>  and  f>8tt,  accrues  to  the 
nation  oi  state  within  whose  jurisdiction  such  property 
is  locally  situate,  subject  to  the  payment  of  debts,  and, 
after  that,  to  such  role  of  distribution  as  may  be 
adopted  by  that  nation  or  state. 

This  Article  is  auggested  by  the  case  of  the  Public  Administrator  v. 
Iluglies,  1  Bradford')  Surrogate  {Nm  York]  Rep.,  135. 130. 


CHAPTER    XLIV. 

WILL. 

Akticle  o90,  ■■  Will  "  defined, 

591,  Will  of  raovables. 

392,  TestamentJiry  eupacity  as  to  mOTables, 

593.  Qualification  of  preceding  Articles. 

594.  Testameutarj'  capacity  aa  to  immovables. 

595.  Probate,  when  nocesaary. 

596.  Construction  or  interpretation  of  will, 

"  WiW''  defined. 

590.  The  term  "  will,"    as  used    in  this  Code,  in- 
cludes all  testamentary  acts. 

Will  of  movables. 

591.  A  will  of  movables  is  valid  everywhere  in  re- 
spect to  form  and  execution,  if  it  be  valid,  in  respect 
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thereto  by  tlie  law  of  the  place  where  it  was  execnted. 
or  by  the  law  of  the  place  which  was  the  testator's 
domicil  either  at  the  time  of  its  execution  or  at  the 
time  of  his  death. 

This  rule  is  new,  thougli  not  without  aanction.  It  is  founded  upon 
the  unreasonableiieBs  of  requiring  persons  sojoorninp  abroad  to  have 
their  wills  drawn  in  conformity  to  the  law  of  their  domicil,  of  which 
the  means  of  information  may  not  be  at  hand ;  the  hardship  of  affixing 
to  ft  change  of  domicil  tlie  legal  conseqaence  of  the  revocation  of  a  will 
made  in  the  former  domicil,  and  the  inconvenience  of  requiring  a  new 
execution  upon  a  change  of  domicil. 

U  is  not  the  rule  applied  by  tlie  American  courts  generally,  but  is  more 
in  harmony  with  the  spirit  of  the  civil  law.  Irwin'a  Appeal,  33  Connfc- 
timt  Sep.,  128. 

It  seems  to  be  a  sufficient  safegviard  of  tlie  solemnities  neceasary  to  a 
valid  testament,  that  the  testator  should  respect  and  fulfill  the  require- 
ments of  either  of  the  systems  of  local  law  which  may  reasonably  be 
supposed  by  him  to  be  applicable  to  his  case.  This  rule  is,  however,  re- 
stricted to  wills  of  movables. 

Such  a  relaxation  of  the  existing  rule  was  sujigeateil  as  a  reasonable 
and  proper  one,  by  the  Chancellor  of  New  York,  in  the  matter  of  Roberts, 
8  Paiye  (Ifejc  York)  Sep.,  519,  and  is  sustained  by  Schulta  v.  Dambmann, 
3  Bradford'K  Surrogaie.  {New  York)  Rep.,  379. 

In  1836  a  statute  wae  passed  in  the  State  of  Connecticut,  enacting  that 
a  will  whether  of  real  or  personal  estate,  executed  according-  to  the 
formalities  required  by  the  law  of  the  country  within  which  it  is  exe- 
cuted, shall  be  valid  to  pass  such  property  wherever  sitoate.  This  rule 
is  understood  to  have  been  approved  by  experience,  and  has  been  in  force 
there  ever  since.  The  same  has  been,  we  believe,  adopted  in  some  otlier 
of  the  United  States. 

The  genera!  rule  of  English  and  American  courts,  as  laid  down  in 
Moultrie  u.  Hunt,  33  New  York  Sep.,  8i)4,  may  be  stated  as  follows  ; 

The  validity  o(  a  will  of  movables,  in  respect  of  form,  is  determined 
solely  by  the  law  of  the  place  which  was  the  testator's  domicil  at  the  time 
of  his  death. 

Story  states  this  rule  as  settled ;  and  adds,  that,  if  void  by  that  law, 
the  will  is  void  everywhere,  although  it  fulfills  the  requisites  of  the 
law  of  the  pla«e  where  assets  are  situated.     S(wy,  Gonfi.  of  L.,  §  467. 

There  is  muck  to  be  said,  however,  against  this  rule ;  and  perliaps  the 
doctrine,  better  supported  by  the  existing  authorities,  is  that,  a  will 
valid  in  form  is  not  revoked,  nor  is  its  interpretation  altered  by  a  subse- 
quent change  of  domicil  of  the  party,  unless  expressly  stated  to  be  revo- 
cable thereby.     F(Bliv,  Droit  Intern,.  PHtS,  nos.  117,  77. 

"  It  can  never  be  imi^ined  that  by  his  transferrenee  of  his  domicil  to 
England,  the  testator  intended  tacitly  to  revoke  his  will,  more  especially 
since  by  the  continental  law,  with  which  alone  from  his  previous  life  he 
can  be  supposed  to  l>e  acquainted,  such  transferrenee  would  not  have  that 
effect."     Wesllake,  Prii^aie  Intern.  Lam,  p.  32S. 
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The  act  <it  34  and  35  Vie,t.,  c.  114,  g§  3,  3,  adopts  the  principle,  that,  a 
will  executed  l)j-  a  British  subject  according-  to  the  law  of  that  part  ol 
the  XJnitBtl  Kingdom  where  it  was  made,  is  valid  -without  reference  to 
the  domicil  of  the  testator  at  the  time  of  malting,  or  of  death  ;  and  that 
the  validity  or  construction  of  a  will  is  not  affected  by  any  subsequent 
cliange  of  domicil.  Whether  a  marriage  in  a  new  domicil  can  affect  it, may 
ha  doubtful.  Matter  of  Keid,  Law  Bep.,  1  Probate  t6  JMvoree,  74. 
Testamentary  capacity  as  to  movables. 

592.  The  law  of  the  place  which  was  1/he  testator's 
domicil  at  the  time  of  his  death,  determines  both  Ms 
capacity  to  make  a  will  of  movables,  and  his  dispos- 
able power  over  the  movables. 

Schttltz  0.  Dambmann.  3  Bradford's  SurrognU  [Jfew  Torfr)  Rep.,  379  ; 
Mnp.  McCormick,  3  Id.,  169 ;  Slori/,  Conjt.  of  L.,  %  465. 

Qualification  of  preceding  Articles. 

593.  The  provisions  of  articles  591  and  593  are  subject 
to  the  right  of  every  nation  to  regulate  the  object  of 
testamentary  gifts  of  movables,  as  well  as  immovables, 
within  its  territory,  by  positive  laws. 

Btory,  Gonjt.  of  £.,  g  4T3.  Tlie  creation  of  trusts,  and  othi^r  matters  re- 
lating to  the  substance  of  the  disposition,  are  to  be  governed  of  course 
by  the  local  law. 

Testamentary  capacity  as  to  immovables. 

594,  The  la(v  of  the  place  where  immovable  property 
is  situated  determines  the  capacity  of  the  testator  to 
make  a  will  of  such  immovables,  the  extent  of  his 
power -to  dispose  of  the  property,  the  form  and  execu- 
tion of  the  will,  and  the  solemnities  necessary  to  give 
it  effect. 

Story,  Confi,  of  L.,  g  474.  This  is  stated  to  be  the  common  law  rule, 
and  one  supported  by  great  weight  of  authority  of  foreign  jurists,  al- 
though they  are  not  entirely  agtetjd  upon  it. 

According  to  the  case  of  White  n.  Howard,  32  Baiiiouf'»{2feii>Yor/e)  Sep., 
394,  this  rnle  includes  the  application  of  aucli  local  laws  as  limit  be- 
quests and  devises  for  certain  uses  to  a  portion  of  the  testator's  estate. 

Probate,  when  necessary. 

595,  A  will  proved  in  one  nation  or  state,  it;  not  suf- 
ficient to  pass  immovables  situate  in  another,  unless 
admitted  to  probate  in  the  latter  state,  according  to  its 
laws. 

Crusoe  v.  Butler,  30  JlfMeismp;ii,(7  George^  Rep.,  150,  citing  McCormick 


dbyGoogle 


INTERNATIONAL   CODE.  409 

».  Sullivaiit,  10  Wheaton'e  U.  S.  Supr.  Gl.  Jtep.,  302 ;  United  States  v. 
Cixffiby,  7  Grancfi  U.  S.  Supr.  Gl.  Sep..  115  ;  Kerr  o.  Moon,  9  W/ieaton'i 
TI.S.8upr.Gt.Itep.,565;  Carmiehael  u.  ElraeaAott,i  Bilib  {Kenttmki/) Sep., 
484 ;  Corneliaon.  v.  Browning,  10  B.  Munroe  (Kentiickg)  Rep.,  428, 

But  letters  are  not  necessary  in  the  latter  state,  unless  the  execution 
of  the  power  conferred  by  the  will  depends  upon  them.  As  to  real  prop- 
erty not  assets,  the  probate  is  only  authenticated  evidence,  and  not  the 
foundation  o(  the  executor's  title.  Crusoe  «,  Butler,  S6  Mimsdppi,  (7 
George,)  Bep.,  loO. 

Construction  or  interpretation  of  loilJ. 

596.  The  interpretation  of  a  will,  whether  of  mov- 
ables or  immovables,  depends  upon  tlie  law  of  the 
place  where  it  was  made,  unless  a  different  intent  ap- 
pears on  the  face  of  the  instrument,  either  from  its 
being  made  in  a  foreign  language,  or  from  other  cir- 
cumstances 

The  rule  as  generally  laid  down,  refers  to  the  law  of  the  domicil  of 
tlie  testator  for  the  inlprpretation  of  his  will.  Parsons  «.  Lyman,  4 
Bradford  s  Siii  gate  IVeio  Tor/c)  Sep..  368;  Anatruther  v.  Chaluier,  2 
Simon't  R  p  1  lates  c  Thomson,  3  CTarA  ifc  KnneWya  iiep.,  544 :  Ishnin 
n.  Gibbons,  1  Bradford  i  Surrogate  {New  York)  Bep.,  69;  Demaiigeat  ia 
notes  to  Jfefo,  Ifroil  Intern.  Prid,  vol.  1,  p.  130,  note  6. 

On  this  point  the  following  rules  may  be  estrauted  from  the  principles 
discussed  and  laid  down  by  Story  : 

A  will  of  movables  must  be  interpreted  according  to  the  law  of  the 
testator's  domicil  at  the  time  of  the  actual  making  of  the  will.  Story, 
Confi.ofL..%i7i.a.f. 

The  question  whether  or  not  a  testator  intended  to  devise  real  estate 
or  immovables  by  his  will,  or  as  to  what  is  included  in  the  words  "  real 
estate,"  "  immovables,"  or  the  like, must  be  determined  by  the  same  law. 
lb..  §  479,  a. 

So,  also,  of  the  interpretation  to  be  put  upon  the  words  of  description 
of  a  person  or  a  class  of  persons  mentioned  by  a  testator.     lb.,  §  479  e. 

But  it  seems  a  more  reasonable  rule,  and  one  in  harmony  with  the 
principles  embodied  in  the  preceding  Articles,  to  make  the  inteipreta- 
tion  of  the  language  dependent  upon  the  law  of  the  place  where  such 
language  was  used,  rather  than  on  that  ot  the  testator's  domicil,  whicli 
may  be  another  place. 
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TITLE     XXVI. 

OBLIGATIONS. 

Chapter      XLV.  Obligations  in  general. 
XLVI.  Contracts. 
XLVII.  Obligations  imposed  by  law. 


CHAPTER    XLV. 

OBLIGATIONS  IN  GENERAL. 

Abticlk  597.  "  Obligation"  defined. 

508.  Obligation,  bow  created. 
599,  When  an  obligation  accrues. 
GOO.  Certain  contracts  excepted. 

'■'■Obligation''''  defined. 

597.  The  term  "obligation,"  as  used  in  this  Code, 
means  a  legal  duty  by  which  a  person  is  bound  to  do 
or  not  to  do  a  certain  thing. 

CiiM  Code,  repm-ted  for  New)  York,  %  670. 

Obligation,  how  created. 

598.  An  obligation  arises  either  from, 
1.  The  contract  of  the  parties ;  or, 

3,  The  operation  of  law. 

Civil  Uode.  reported  for  Mm  York,  ^  671, 

When  an  obligation  accrues. 

599.  The  time  when  an  obligation  accrues  is  deter- 
mined by  the  law  of  the  place  where  it  arises, 

Gassaway  c.  Hopkins,  1  Head  {Tennesaee)  Sep.,  583, 

Certain  contracts  excepted. 

600.  The  provisions  of  this  Title  have  no  application 
to  marriage,  nor  to  contracts  relating  to  immovables,' 
in  so  far  as  they  relate  thereto. 
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It  tutf,  howe*er,  been  held  that  a  contract  made  and  to  be  performed 
in  S.,  for  the  discharge  of  a  deht  aeciired  by  h  mortgage  on  an  immova- 
ble in  D,,  is  governed  as  to  its  interpretation,  and  the  appropriation  of 
payments  made  ander  it,  by  the  law  of  the  place  of  the  contract.  "  The 
mere  fact  of  the  money  havinfj  been  advanced  on  a  mortgage  in  a  foreign 
country,  does  not  render  it  requisite  that  the  contract  should  be  governed 
hj  the  law  of  that  country  in  which  the  mortgaged  land  is  situate." 
Campbell  v.  Dent,  2  Moore's  Privy  OouneU  Rep.,  393,  307,  308  ;  Wentlake 
Private  Intern.  Late,  %  339. 


CHAPTER    XLVI. 

CONTRACTS. 


Sbctiok  I.  Law  of  place. 

11.  P]ac«  of  making 
III.  Formalities. 


SECTION     1. 

LAW  OF  PLACE. 

Article  601.  ContractB  made  and  performed  in  same  nation. 
603.  Contracts  made  and  performed  in  different  na- 

603.  Law  governing  interpretation  of  contract, 
604,  605.  Illegality  of  contract. 

606.  Mode  of  charging  parties  to  negotiable  instru- 

Contracts  made  and  performed  in  same  nation. 

601.  A  contract  made  and  agi'ped  expressly  or  tac- 
itly,' to  be  wholly  perfonned  within  the  jurisdiction 
of  the  same  nation,  is  governed  by  the  law  of  that  na- 
tion. 

'  Story,  Confi.  of  L..  %  280.  This  rule  of  municipal  law  requires  lo  be 
mentioned  aa  a  rule  of  international  law,  not  only  because  the  contracting 
parties  may  be  foreigners,  bat  because  the  effect  of  such  a  contract  even 
when  made  between  members  of  the  nation  is  frequently  drawn  in  ques- 
tion abroad,  in  respect  to  the  rights  of  foreigners.  Bennera  p.  Clemens, 
8    Penntyhania  State  Bep.,  34. 
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Contracts  tnade  and  performed  in  different  nations. 

602.  Subject  to  articles  604  and  605,  a  contract  made 
within  the  jurisdiction  of  one  nation,  and  agreed  ex- 
pressly or  tacitly  to  be  performed  either  wholly  or  in 
part  within  the  jurisdiction  of  another,  is  governed  aa 
to  its  validity '  by  the  law  of  the  place  wliere  it  is  made  ;' 
and  as  to  its  interpretation  by  the  law  actually  or  pre- 
sumptively intended  by  the  parties  for  that  pui-pose  ; 
as  provided  in  the  next  article. 

'  The  eipreHsion  "  esiBtence"  of  a  contract  has  been  sometimes  recom- 
mended in  preference  to  the  terms  "validity"  or  "legality,"  for  the 
reason  that  an  invalid  or  unlawful  contract  is  "  no  contract  at  all."  (Cop- 
pocfca  !i.  Brower,  4  Meeaon  &  Welk$bj/'a  Sep.,  368.)  "  It  must  be  a  legal 
rontraot  or  it  is  nothing."  Washbom  v.  Franklin,  33  Barbour  {S'ew  York) 
Jtf.p;  38,  So  a  traadulent  transaction  as  between  the  parties  "  in  contem- 
plation of  law  .  .  .  never  had  any  existence  at  all."  Bottomley  v.  United 
States,  1  Story  U.  S.  Gire.  Gt.  Rep.,  147.  This  reasoning,  however,  does  not 
appear  to  be  entirely  satisfactory  ;  for  in  ordinary  language  an  agreement 
between  parties  is  a  contract  In  conscience,  though  not  a  contract  in  law. 

'  Many  cases  might  be  cited  aa  holding  in  general  terms  that  the  va- 
lidity or  existence  of  a  contract  depends  on  the  law  of  the  place  of  perform- 
ance. But  no  case  has  been  found  holding,  for  instance,  that  the  con- 
tract of  two  infants  of  the  age  of  15  years,  made  in  New  Tort,  to  be 
wholly  performed  in  a  country  where  at  that  age  they  would  be  consid- 
ered adults,  is  a  valid  contract. 

The  main  exception  to  this  principle  is  found  in  the  cases  on  usury, 
which  lay  Oown  the  rule  that  the  law  of  the  place  of  performance  is  to 
govern ;  so  that,  if  pa3Tnent  is  to  be  made  in  another  country,  the  rate 
prescribed  by  the  law  of  either  country  may  be  stipulated  for,  even 
when  the  law  of  the  place  of  making  the  contract  prescribes  a  lower 
rate  than  that  allowed  in  the  place  of  payment.  Andrews  v.  Pond,  13 
Peters'  {U.S.  Supreme  Gt.)  Bep.,  65;  Pecks  v.  Mayo,  14  Vermont  Bep., 
38 ;  Cope  ii.  Allen,  53  Barbour  {New  TorK)  Rep.,  350 ;  3  Kent's  Gommeni- 
arien.  461  ;  3  Parsons  on  Contracts,  585,  note  » ;  Story,  Gcnfl.  of  L.,  %  396 ; 
Samgny  and  F-xUx,  as  cited  by  Westlake,  Private  Intern.  Law,  §  305. 

When  the  rate  allowed  by  the  place  of  making  the  contract  is  higher 
than  at  the  plac*  of  performance  this  question  does  not  arise.  Such  a 
Cflatract  at  the  rate  allowed  by  either  law  is,  of  course,  valid.  Depau  v. 
Humphreys,  8  Martin,  Louisiana,  (Jf.  S.)  1  ;  3  SeM's  Commentaries,  461, 
note  b;  Balme  v.  Worabough,  38  Bai-bour  (IfeiD  Tork)  Bep.,  352; 
Richards  v.  Glove  Bank,  13  Wisconsin  Rep.,  693 ;  Vliet  c.  Camp,  13  Id.. 
198 ;  Fisher  v.  Otis,  3  GhanMer,  ( Wiseansin)  Bep.,  83. 

The  point  decided  in  the  case  of  The  Commonwealth  of  Kentucky  c. 
Bassford,  6  HiU  {Neu>  York)  Bep.,  438,  was  that  a  contract  made  and  to 
be  performed  beyond  the  State  of  New  York  in  relation  to  a  foreign 
lottery,  if   lawful  where  made,  will  be  enforced  in  New  York,  though  if 
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made  in  New  York  it  would  be  unlawful.  Tlialcherj'.  Morris,  11  Rev 
ToTkRep.,^^. 

The  dictum  o£  Lord  Mansfield,  in  Robinson u.  BlanJ.S  Burrov)sBep., 
1077,  evidently  has  reference  to  the  cases  provided  for  in  Article  604. 

So  tlie  validity  of  a  voluntary  dssigament  of  movables  in  trust  is  gov- 
erned by  tile  law  of  the  place  of  its  origin.  Speed  o.  May,  3  Harris 
(Pennsj/lvania)  Sep.,  91 ;  Law  ij.  Mills,  6  Id.,  185 ;  but  some  esoeptione 
have  been  made,  6  Amenean  Law  Beg..  (J^T.  S.,)  523, 

It  is  not  enoagh  that  the  parties  have  in  view  a  reference  to  the  law 
of  another  Stale  in  the  formation  of  their  contract ;  for,  if  that  were 
SQfflcient  the  statute  of  usnry  would  in  every  case  at  the  option  of  the 
parties  become  a  dead  letter.  The  rule  ia  that  the  partiesmuat  have  a 
view  to  the  laws  of  another  State  in  the  execution  of  the  contract,  and 
then  undonhtedly  the  contract  ia  to  be  governed  by  such  foreign  law, 
Aent   J     Van  Schaick  o  Edwards,  3  Johnson's  Gases,  (New  York.)  367. 

ThiB  familiar  and  fundamental  rule  is  stated  by  most  authorities  as  a 
consequence  of  the  independent  sovereignty  of  States,  but  it  has  been 
well  expounded  in  a  rece  t  h      f  rence  to  the  principle  which 

la  alao  esienlial  to  it    th  t  m  feht  t     be  safe  from  civil  loss  and 

criminal  liability  if  the}    />  i  rt  th    laws  of  the  place  where  their 

acts  are  done  An  atf  to  h  p  h  1 1  8  an  offense  must  be  a  crime 
where  it  v*  performed      ^  p  li  bout  to  enter  into  a  contract 

ought  to  have  an  opportu  tj  t  k  1  g  1  advice.  This  privilege  he 
would  be  in  a  great  meaa  dp  d  f  nleas  ho  can  apply  to  mem- 
bers of  the  legal  profeosiou  in  the  place  where  the  contract  is  to  be 
maile  and  the\  would  naturally  instruct  him  in  that  law  with  which 
thej  are  familiar     Eo-iter  d  Mentt,  33  Gon.necti6Ut  Rep.,  346. 

Law  governing  interpretation  of  contract. 

603.  The  law  intended  by  the  parties  to  govern  the 
interpretation  of  any '  stipulation  of  their  contract  is 
deemed  to  be  : 

1.  The  law  of  any  nation  named  by  them  for  that 
purpose,  as  a  part  of  their  contract ;  or,'' 

9.  If  no  such  law  is  so  named,  the  law  of  the  place 
where  such  stipulation  is  agreed  to  be  wholly'  per- 
formed ;  or,' 

3.  If  no  such  law  or  place  of  performance  is  speci- 
fied, the  law  of  the  place  of  making  their  contract ; ' 
but  in  this  case  a  contraiy  intention  may  be  shown.' 

'  Where  there  are  aeveral  atipulationa  to  be  performed  in  several  places, 
the  law  of  the  place  of  performance  of  one  does  not  govern  as  to  an- 
ther.   Pomeroy  v.  Ainsworth,  33  Barhowr  {Nnw  York)  Sep.,  138. 

It  seems  that  English  Bobjecta  on  their  marriage  may  atipulate  that 
their  marriage  rights  ahall  be  regulated  by  the  law  of  a  foreign  country ; 
and  the  courts  of  England  will  enforce  such  a  c 
23  iow  Journ.  Chanc.,  705. 


db,Googlc 


414  DRAFT  OUTLINES   OF  AN 

"  It  has  been  held  in  Louisiana  that  a  matrimonial  contract  which  would 
adopt  a  law  foreign  to  the  domicil  must  aet  out  its  provisions,  and  not 
merely  reJTer  to  the  law  f,o  nomine.  Bourcier  v.  Lanueae,  3  XaTHn.  (Louu- 
iana)  Rep.,^\.  But  aeontcary  opinion  has  been  espreaaed  in  Eete  d.  Smith, 
18  Beiumn's  Rep..  132."  ( We^tlake,  Private  Intern.  Lme,  %  371 ;  citing  also, 
Byara  c.  Byam,  1(1  Benvitn's  Bep.,  58.) 

In  Millar  v.  Heinrick,  4  Campbell  Rep,,  I^m,  a  Rusaian  contract  for  sea- 
man's wages  payable  monthly  "  subject  to  the  deductions  provided  for 
by  the  regulations  of  the  Russian  marine"  was  held  to  be  g-overned  in 
that  respect  by  the  law  bo  named. 

'  Cook  ji.  Moffat.  5  Howard  V.  8.  8a,pr.  Ct.  Rep.,  313 ;  Van  Sckaick  n.  Ed- 
wards,  3  Johnson's  Cases.  (New  York,)  H67,     Kent,  J. 

"  Cases  may  be  readily  conceived  where  it  might  be  difficult  to  de- 
termine whether  the  parties  had  reference  to  the  laws  of  the  place 
where  the  contract  waa  mjide  or  some  other  place.  ...  In  such  cases 
it  is  desirable  that  the  parties  should  he  at  liberty  te  determine  by 
expreaa  stipulationa  made  in  good  faith  by  which  law  the  rate  of  interest 
shall  be  governed."    Townaend  u.  Riley,  46  Ifew  Hampshire  Rep.,  813. 

"  The  law  of  the  place,"  [i.  e.  of  making,]  "  can  never  be  the  rule  where 
the  transaction  is  entered  into  with  aa  express  view  to  the  law  of  another 
country  as'  the  role  hy  which  it  is  to  be  governed.  Huberi  Praclectiones, 
l,3,p.lS4,ia  clear  and  distinct,  Fiwf  speaks  to  the  same  effect." 

"  That  it  was  competent  for  the  parties,  being  dtizens  of  Illinois,  to 
provide  by  their  eipreas  agreement  that  it  should  be  ,  .  .  construed  by 
the  laws  of  the  State  is  too  well  established  by  authority  to  admit  of 
doubt."  (3  Burrows  Bep.,  1077.)  Sttawbridge  c.  Robinson,  5  Oilman 
(lllincds)  Rep.,  470.    Pa/raon^  on  Notes  &  Bills,  I.,  p.  57. 

It  is  the  constant  practice  in  America  to  name  the  law  by  which  all 
queattons  of  interpretation  of  a  contract  shall  be  determined, 

'  See,  Westlake.  Private  Intern.  Law,  nos.  313,  316. 

A  policy  of  marine  insurance  made  in  England,  although  on  a  foreign 
voyage,  i.  e.,  from  England  abroad,— -is  to  be  interpreted  as  to  all  matters 
contemplated  in  it,  as  an  English  contract.  Dent  t.  Smith,  Law  Bep.,  4 
Qtieen's  Beneh,  414 ;  and  see  Peninsular  &  Oriental  Co.*.  Shaw,  3  Moore^s 
Prit^  Gouneil  Sep.,  (JT.  8.,)  373  ;  Hale  v.  N.  J.  Steam  Navigation  Co.,  15 
Connecfieut  Sep.,  546-7. 

See  St&ry,  Oonjl.  of  L.,  g  280,  to  the  contrary. 

'  Bt/yry,  %  380 ;  Penobscot,  Ac.  K.  v.  Bartlett.  78  Massaahaiefle  (12  Gray) 
Rep..  348 ;  Cox  c.United  States,  6  PeUr's  U.  S.  Sapreine  Gt.  Sep.,  173 ; 
Bank  of  United  States  v.  Daniel,  13  Id..  32 ;  Bell  v.  Brnen,  1  Hoieard  V.  8. 
Sapr.  Gt.  Rep.,  169  ;  Kanaga  n.  'L'aylor,  7  Ohio  Stale  Bep.,  {N.  8.)  142 ;  Pryor 
V.  Wright,  14  Arkansas  Bep.,  189  ;  Qaylord  v.  Johnson,  S  McLean  U.  S. 
Gire.  Gt.  Bep.,  448 ;  (as  to  grace,)  Bowen  p.  Newell,  13  Neui  York  Rep.,  390  ; 
(astouaury,)  M'ADister  «,  Smith,  17  lUinois  Rep.,  338;  (as  to  interest,) 
Hawley  v.  Sloo,  13  Louisiana  Ann.  Bep.,  815 ;  (as  to  amount  of  interest,) 
Vincent  v.  Piatt,  31  Georgia  Bep.,  135 ;  3  Parsons  on  Notes  &  Bills,  330 ; 
Mason  v.  Dousay,  35  Illinois  Bep.,  424. 

'  The  rule  of  comity  adopts  the  law  of  the  country  where  the  contract. 
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ia  made,  in  determing  its  nature,  coaatruction  and  validity,  unlesa  such 
conBtruction  ia  contra  bono»  mores,  or  agaiuat  some  positive  law  of  the 
place  where  the  contract  ia  songht  to  be  enforced. 

Lloyd  n.  Gjnbert,  Lam  Bep.,  1  Queen's  BencJi,  115.  Forsyth's  Cases  d 
Opijiiona  ia  Constitutional  Law,  p.  339. 

It  can  have  no  validity  except  conlormftble  to  the  law  where  made. 
The  Baltimore  &  Ohio  E.B.  Co.  v.  Glenn,  38  Marylatid  Sep.,  387. 

No  right  can  bu  derived  under  any  contract,  made  in  opposition  to  the 
law  where  it  is  made.  Hall  v.  MuUin,  5  Harris  <6  Johnson  {Mars/land) 
Sep.,  193. 

Bat  where  a  quwtion  arises  under  the  common  law,  or  law  merchant , 
the  courts  of  one  State  will  not  be  concluded  as  to  what  the  c 
rule  in  auch  case  is,  by  what  the  conns  of  the  State  where  the  c 
was  made  have  decided  in  relation  thereto.  Otherwiae  it  the  decision 
was  upon  a  queation  arising  under  aome  cuswm  or  usage  ot  the  place 
where  the  contract  was  made. 

Franklin  v.  Twogood,  35  Iowa  Bep.,  530. 

'  Perhaps  other  modes  ot  indicating  the  intent  should  be  allowed  to  pro- 
vide for  caseB  like  the  following  :  (1.)  A  contract  made  between  foreigners 
in  their  foreign  language  ;  Pailix,  L>roit  IiUeTn.  Priii^,  vol.  1, 158,  d  /  (3.)  A 
contract,  subsidiary  or  incidental  to  a.  foreign  right  or  obligation  ;  as,  a  eon- 
tract  made  by  a  manufacturer  in  one  wauntry,  to  aupply  gooda  in  another 
to  enable  the  other  party  to  fulfill  a  contract  to  be  performed  in  a  third 
country ;  or,  a  contract  in  oae  country  to  give  a  release  in  another  from  a 
foreign  obligation,  which  would  mean  a  releaae  good  by  the  foreign  law ; 
or,  a  contract  in  A.  to  make  another  contract  in  B.  for  doing  an  act  in  C  : 
(3.)  A  contract  wliero  the  aubject  relatea  locally  to  a  foreign  country.  Rob- 
inson V.  Bland,  2  Burrom'  Sep..  1078,  1079. 

Illegality  of  contract. 

604.  A  contmct,  wherever  made  or  to  be  performed, 
which  is  forbidden  by  an  express  '  provision  of  the  law 
of  any  nation  within  whose  Jurisdiction  it  is  agreed  to 
be  wholly  or  in  part  performed,"  is  unlawful  every- 
where," so  far  as  relates  to  the  prohibited  performance. 

'  "  What  ia  injurioua  to  the  rights  of  the  aitiiens  where  the  property 
ia  aituated  should  be  the  subject  of  positive  legislation,  and  not  left  to  the 
discretion  of  the  eourta :  (Story,  Confl.  of  L..^  800;)  and  ao  are  the  au- 
thorities generally  in  the  United  States,  although  the  rule  ia  somewhat 
more  broadly  expreased.  Zipsey  n.  Thompson,  1  &i-ay  {Massachusetts) 
Bep.,  248 ;  Vernam  ».  Camp,  1  Green  {NeiB  Jereey)  Bep.,  330 ;  2  Ma»on,  U. 
S.  Oirc.  at.  Sep.,  157;  5  Oreenleaf,  345;  Olivier  c.  Townes,  2  MaHin 
{Louisiana)  Bep.,  97.    Guillander  n.  Howell,  35  iVew  York,  657. 

An  express  proviaion  of  law  that  a  voltintary  assignment  in  trust  made 
abroad,  of  a  debt,  due  by  a  resident,ahaU  not  be  effectual. in  the  debtor's 
residence  unless  recorded  there,  aa  against  bona  jide  subsequent  pur- 
chasers, will  render  the  assignment  invalid  to  that  extent,  Phitsoo  v. 
Barnes,  50  Pennsj/ivania  State  Bep.,  230, 
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'  Stcrrp.  Confl.  of  L.,  %  244,  33;  Varnum  v.  Camp,  1  Green  (JVew  Jersey) 
Sep.,  336. 

'  1  SWix,  Droit  Intern..  PrioS,  p.  336.  (Citing  PotMer  de»  Aasurimiee), 
No.  58.)  and  note  (a.)  by  Demangeat.  Other  authorities  mal:e  tlie  con- 
tract unlawful  only  in  the  courts  of  the  nation  wlioae  law  ie  violated. 

The  same. 

605.  A  contract,  wherever  made  or  to  be  performed, 

which  is  made  with  the  intent  to  violate  an  express 
provision  of  this  (.lode,  or  of  the  law  of  any  nation  a 
party  to  this  Code  is  unlawfaJ  everywhere. 

Weatlake  on  Primte  Internaiianal  Law.  %%  106,  200 :  Bandior  v.  Manse!, 
47  Maine  (3  Eubiard)  Sep.,  58. 

Mode  of  cTiarging  parties  to  negotiable  instrument. 

606.  The  holder  of  a  negotiable  instrument,  at  its 
maturity,  may  charge  any  other  party  thereto  by  per- 
forming the  act  required  by  the  law  either  of  the  place 
where  it  is  payable,  or  of  the  place  where  the  party, 
sought  to  be  so  charged,  contracted  ;  and  every  party 
other  than  such  holder  may  charge  any  of  his  prede- 
cessors by  acting  according  to  the  law  of  the  place 
where  his  own  contract  was  made,  or  where  the  instru- 
ment is  made  payable. 

The  rule  stated  in  the  text  was  applied  in  HirschMd  c.  Smith,  35  Law 
Joum.  (JV.  8.,)  G.  P.,  177;  Law  Rep.,  1  O.  P..  340.  in  the  oase  of  an  in- 
dorser,  as  well  on  previous  authority,  as  on  the  ground  that  notice  re- 
quired by  the  law  of  the  place  of  payment  must  be  deemed  reasonable. 
"  The  inconvenience  would  be  great  if  the  holder  waa  bound  to  know  the 
place  of  each  indorsement  and  the  law  of  tha(  place  relating'  to  notice  of 
difihonor,  and  to  give  notice  accordingly."  Parsons  (3  NoUsdBUle,  341, 
note,)  confirms  this  view,  and  further  says:  that,  as  the  indorser  must 
have  intended  that  the  protest  should  be  made  by  a  notary  of  the  place 
of  dishonor,  it  must  have  been  also  understood  that  the  notary  should  act 
according  to  his  own  law.  Besides  this,  a  notJiry,  tJioucrh  knowing  the 
place  where  an  indorsement  was  made,  might  not  be  able  to  ascertain  the 
requirements  of  the  law  of  that  place. 

The  weight  of  American  authority,  however,  is  in  favor  of  the  place  of 
perfecting  the  indorsement. 

In  New  York,  in  Aymar  v.  Sheldon,  13  Wendell  {JVew  T'/rk)  Rep..  439,  an 
indorser  there  of  a  West  India  bill,  drawn  on  Prance,  was  held  liable  on 
its  non-acceptance,  although  the  French  law  would  not  make  him  liable 
until  non-payment.  So,  as  to  the  necessity  of  giving  any  notice  of  pro- 
test, see  Artisans'  Bank  v.  Park  Bank,  41  Barbour  {New  York)  Rep.,  590 ;  or 
of  eihausting  the  remedies  against  the  maker,  Lee  p.  Sellick,  33  Nevr  York 
Rep.,  615 ;  see  also  Short  v.  Trahue,  4  Meteoife  (Kentucky)  Bt/p.,  290  ;  Rose 
e.  Park  Bank,  30  Indiana  Rep.,  64 ;  Raymond  «.  Holmea,  11  Texa*  Rep.,  54. 
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By  the  present  rule,  wliere  a  bill  la  drawn  in  ooe  State  and  indorsed  iu 
»nother,and  accepted  and  dishonored  in  a  third,  the  riglits  of  the  holder 
can  onlj  be  secured  by  a  compliance  with  the  laws  of  the  three,  and  so  as 
to  every  other  foreign  and  independent  State,  Thorp  v.  Craig,  10  lotea 
(S  Withro'w)Eep..i6l. 


SECTION     II. 
PLACE    OF     MAKING     CONTRACT. 

Article  GOT,  "  Place  of  malting  contract "  defined. 

608.  Contract  made  by  several  parties  in  different 

places. 
G09,  Special  agreement  as  to  place  of  consum- 
mating contract. 

610.  Presumed  place  of  making  contract. 

611.  Implied  contracts. 

613.  Preanmpljon  as  to  place  of  indorseroent  of 

negotiable  paper. 
613.  Estoppel, 

'■^ Place  of  Tiiaking  contract^''  defined. 

607.  The  "place  of  making"  an  express  contract, 
within  the  meaning  of  this  Code,  is  thu  place  where 
the  intention  of  the  party,  to  whom  the  offer  to  con- 
tract is  made,  is  iirst  completely  '  manifested,  as  fol- 
lows : 

1.  If  manifested  by  sending  a  written  or  oral  state- 
ment of  such  acceptance  to  the  party  making  the  offer, 
at.  the  place  from  which  the  statement  is  sent ; ' 

3.  If  manifested  without  a  statement  of  acceptance, 
either  by  performing  the  essential  terms  of  the  offer,  or 
by  receiving  the  consideration  offered,  at  the  place 
where  such  performance  or  receipt  occurs ; ' 

3.  If  manifested  through  an  agent  authorized  by  the 
party  to  whom  or  in  whose  favor  the  offer  is  made  to 
bind  him  by  declaring  the  intention  of  such  agent '  to 
accept  it,  at  the  place  where  the  agent  makes  such 
declaration.' 

'  Where  a  preliminary  chaffering  in  North  Carolina  was  followed  by 
delivery  of  the  money  lent,  and  receipt  of  the  note  therefor,  both  occur 
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ring  in  Geor^a,  tlie  contract  of  loan  and  note  were  held  to  be  made  in 
Georgia,  Davis  u.  Colman,  II  Ireddl  {North  Girolina)  Bep.,  303.  Cafe» 
aTtd  Opinions  in  Coastitulional  Law,  by  Forsyth,  p.  34i. 

The  place  of  delivering  an  indorsement  written  elsewhere  is  the  place 
of  making  it.  Toang  m_  Harris,  14  B.  Monroe  {Kentucky)  Bep.,  559 ;  Pine 
V.  Smith,  11  Gray  {Maasachvietts)  Bep.,  %^. 

'  In  Parken  b.  Royal  Esoliange  Ass.  Co.,  8  Session  Oases,  2ti.d.  8erie),&t2, 
a,  life  insurance  policy  was  applied  for  by  a  domiciled  Scotchman  on  the 
life  of  another  Scotchman.  The  application  was  made  by  iiim  .in  Scot- 
land to  tlie  defendant's  agent  there.  The  defendant  sent  the  desired 
policy  from  its  head-office  in  London  completely  executed  to  its  Scotch 
agent  for  delivery  in  Scotland  to  the  applicant,  which  was  done,  the  agent 
not  doing  or  being  aathoriaed  to  do  anything  else  to  hind  the  company. 
The  court  held  that  the  acceptance  of  the  offer  to  contract  was  made  in 
England  ;  that  the  delivery  of  the  policy  in  Scotland  was  not  a  new  offer 
made  there,  tat  the  completion  of  the  notification  of  an  acceptance  made 
la  England ;  and  that  the  implied  autliority  of  its  agent  in  Scotland  to 
withhold  delivery  there,  if  anything  material  had  come  to  his  knowledge, 
(p.  371,)  did  not  change  the  place  of  making  the  contract  from  England 
to  Scotland  A  similar  state  of  facts  arose  in  Wright  v.  Insurance  Com- 
panies ft  dm.  Lain  Register,  489,  and  was  decided  in  the  same  way. 

'  If  go  ds  are  sent  by  the  seller  in  one  State  to  the  purchaser  in  an- 
other, m  pnrsuance  of  an  order,  the  purchaser's  contract  to  pay  is 
deemed  made  where  accepted  by  dispatching  the  goods,  Woodbridge  u. 
Allen,  53  MaasaehutUU  Bep.,  470  ;  Kline  ji.  Baker,  99  Id.,  355. 

So,  goods  sent  by  a  principal  from  a  place  where  his  agent  to  procure 
orders  only  has  sent  him  such  an  order,  is  made  at  the  place  whence  the 
merchandise,  not  the  order  was  sent.  Woolsey  c.  Bailey,  7  Fostw  {New 
Hampshire)  Rep.,  217  ;  Smith  v.  Smith,  7  Id.,  344. 

*  The  distinction  between  a  messenger  and  an  agent  in  the  strict  sense, 
is  that  while  each  of  them  communicates  a  declaration  of  intention  mean- 
ing to  bind  not  himself  but  his  principal,  yet  it  is  only  the  agent  who  de- 
clares what  his  own  will  is.  The  messenger  declares  what  his  sender's 
will  is.     WiTidiieheid  PandeMen,  I.,  §  73. 

'  Weitiake,  Private  Intern.  Law,  %%  313,  331 ;  1  F:dix.  Droit  Intern, 
^rivi,  %  105,  p,  244. 

Thus  a  liffe  insurance  policy  was  applied  (or  in  Illinois  to  the  agent  there 
of  a  New  York  company  sealed  by  the  company  in  New  York,  but  condi- 
tioned not  to  be  binding  until  countersigned  by  the  Illinois  agent  and  the 
premium  paid  to  him.  The  place  of  making  the  contract  was  held  to  bo 
Illinois  and  not  New  York.  Pomeroy  ».  Manhattan  Life  Insurance  Co., 
40  Illinois  Sep.,  398 ;  Heebner  e.  Eagle  Ins.  Co.,  10  Gray  (Massachusetts) 
Sep.,  131 ;  Daniels  -p.  Hudson  River  Ins.  Co.,  13  Ou$king  (Massachiisetts) 
Sep.,  433,  423.  Thecontrary  washeld  in  Huth  o.  New  York  Mutual  Ins. 
Co.,  8  BoswortA  {New  YoTk)  Sep.,  551. 

Contract  made  by  several  parties  in  different  places. 

608.    Where  the  same  oifer  to  contract  is  accepted 

by  several  persons  in  diflferent  places,  the  contract  of 
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each  is  perfected  where  the  last  acceptance  is  com- 
pletely manifested,  as  provided  in  article  607. 

Special  agre&nient  as  to  -place  of  conswrnmating  con- 
tract. 

609.  The  parties  to  a  contract  may  expressly  a^ree 
that  their  contract  shall  be  deemed  to  be  perfected  at 
any  place  where  a  specified  act  or  event  occurs,  al- 
thongh  by  the  provisions  of  the  last  article,  it  would 
not  have  that  effect. 

Thas,  if  it  is  agreed  tlint  nn  inaurance  coDtra«t  sliall  commence  as  eoon 
as  an  order  therefor  is  accKpted  by  the  company's  agent,  tlie  contract  ia 
made  at  tte  place  where  the  agent  accepts  although  tJie  principal'B 
stamped  policy  i3  executed  elsewhere.  St.  Patrick  Assurance  Co.  t'.  Breb- 
nec,  8  Seaaion  Cases,  let  Series,  51. 

Presumed  place  of  making  contract. 
6i0.   Where  the  place  of  making  a  contract  is  not 
shown,  it  is  presumed  to  be  within  the  exclusive  juris- 
diction of  the  nation  in  whose  tribunal  it  is  sought  to 
be  enforced. 
Thatcher  c.  Morris.  11  Neic  York  Hep.,  439,  440. 

Implied  contracts. 

611.  The  place  of  making  an  implied  contract  is, 
that,  where  the  act  is  done  which  gives  rise  to  the 
implication. 

An  Implied  contract  to  repay  a  loan  ariaes  wliere  the  loan  is  made. 
Snjdam  ii.  Barber,  6  Duer  {New  Yorh)  Itep.,  34. 

So  whether  any,  and  wliat  implied  promise  arises,  from  services  ren- 
dered.    Bracket!  v.  Norton.  4  Gonneotleul  Hep.,  530. 

}tion  as  to  place  of  indorsement  of  negoti- 


612.  An  indorsement  of  a  negotiable  instnxment, 
which  does  not  specify  a  place  where  the  indorsement 
was  made,  is  conclusively  presumed  in  favor  of  a 
holder,  without  notice  of  the  place  where  it  was  in- 
doi^ed,  to  have  been  indorsed  where  the  instniraent 
purports  to  have  been  made. 

The  indorser  is  the  drawer  of  a  new  bill,  and  contracts  where  he  in. 
dorses,  not  where  the  drawer  or  maker  contracted.  Star-y,  Vonjl.  of  L., 
%%  307, 314  ;  Paraom  on  Notes  d  BUh,  I.,  p.  631 ;  contra,  Pa,rdeaam  Droit 
Omimerciale,  p.  17,  tit.  7,  cU,  3,  art,  1500, 
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613.  Where  a  party  to  a  contract  induces  a  person  to 
act  on  the  belief  that  it  was  made  at  a  particular  place, 
it  is  deemed  as  between  them  to  have  been  made  at 
that  place,  if  sneh  person  would  be  prejudiced  by  ap- 
plying the  provisions  of  this  Section,  to  such  contract. 

Thus  a  bill  dated  in  Peunsylvania  and  drawn  on  London  was  rrane- 
roitfed  before  negutiation  to  the  drawer's  agent  in  England  where  it  was 
negotiated,  without  notice  that  it  had  its  inception  in  England.  It  wm 
held,  that  the  drawer  had  expressly  agreed  that  it  should  be  negotiated 
as  a  hill  drawn  in  Pennsylvania,  and  not  as  a  hill  drawn  in  England. 
Lenning  b.  Balston,  33  Penrnfj/lvania  Bep.,  137  ;  I  Parsons  on  Motes  i6 
BiUa,  57.  To  the  contrary  see  Steadman  i.  Duhamel.  1  Corwrnon  Bench 
Rep..  888 ;  1  Parsons,  supra,  57,  contra. 


SECTION      III. 
FORMALITIES. 


Article  614.  What  law  determines  the  eiistent 
613,  Several  parties. 

What  law  determines  the  existence  of  contract. 
6t4.    The  formalities  requisite  for  the  making  of  a 
contract  are  those,  and  those  only,  which  are  prescribed 
by  the  law  of  the  place  where  it  is  made. 

Story,  Confi.  of  L.,  %%  360-363. 

Westlake,  Private  Intern.  L,,  §§  171,  173.  He  adds  as  a  doubtful  propo- 
sition that  the  law  existing  at  tlie  place  of  the  contract  by  which  a  certain 
description  of  evidence  is  made  necessary  to  support  an  action,  is  equiva- 
lent to  one  requiring  certain  S(demnitiea  as  preliminary  to  the  contract. 

If  a  contract  is  void  by  the  law  of  the  place  where  made,  unless  written 
on  stamped  paper,  it  is  so  everywhere,  Satterthwaite  n.  Donglity,  Bii^>ee'> 
{North  Carolina)  Law  Bep.,  314. 

So,  a  conveyance  in  trust  of  movables  is  governed  as  to  its  form  by  the 
law  of  the  place  of  making  it.,   Wilson  ».  Carson,  13  Mo/ryland  Bep.,  54. 

So,  a  mortgage  of  movables  valid  as  to  its  form  where  eiecnted,  is 
valid  everywhere,  even  after  a  removal  of  the  chattels.  Ferguson  r, 
Clifford,  37  New  Hampshire  Bep.,  56 ;  Jones  «.  Taylor,  30  VermoTa  Bep.,  42. 

In  some  reported  cases,  the  law  of  the  place  of  performance  is  held  to 
govern  as  to  form.  Thus,  by  the  common  law  the  place  of  performance 
of  a  contract  to  pay  money,  no  place  being  named,  is  any  place  within 
the  country.     Such  a  contract,  made  in  New  Jersey,  by  a  resident  of  that 
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State,  with  a  resident  of  another  state,  no  place  of  performance  being  es- 
pressed,  Ib  to  he  performed  in  New  Jersey  ;  and  its  law  was  held  to 
govern  as  to  form.  Allshouse  u.  Rarasay,  6  Wharton,  (Pennat/hania.) 
Sep.,  334. 

Several  parties, 

615.  If  there  are  several  parties  to  the  contract,  tlie 
formalities  demanded  by  the  law  of  the  place  where 
each  one  engages  are  necessary  and  sufficient  in  respect 
to  the  obligation  imposed  thereby  upon  himself. 

This  rule  is  laid  down  with  some  qualification  hy  Wesilak^,  adding  that, 
when  a  contract  to  wliich  there  are  several  parties  is  manifested  hy  a 
single  inetruraent,  the  necessary  form  of  that  instrument  is  determined 
once  for  all  by  the  law  of  that  place  where  it  begins  to  have  an  operation. 
The  illustrations  to  which  lie  refers  are  all  caaes  of  negotiable  paper; 
in  which  cases,  althongh  it  is  true,  that  for  the  purposes  of  transfer  it  may 
be  proper  lo  determine  the  effect  of  an  indorsement,  as  fulfilling  the  con- 
dition of  the  promise  to  pay  to  order,  by  the  law  of  the  place,  where  the 
promise  to  pay  was  to  be  performed,  {Everett  v.  Van  Doyes,  IB  ifew  York 
Rep..  436,)  the  effect  of  au  indorsement  as  treating  an  dbiigatinn  on  the 
part  of  the  indorser,  may  properly  be  governed  by  the  law  of  the  place 
■where  it  is  made. 

In  Lebel  ii.  Tacker,  {Law  Rep.,  3  Qveen'i  Bench,  77,)it  was  held  that 
the  contract  of  the  acceptorof  a  negotiable  bill  which  was  drawn  payable 
■nd  accepted  in  the  same  country  is  to  pay  to  any  order  if  valid  by  the 
law  of  that  conntry  although  the  indorsement  may  not  have  been  valid 
by  the  law  of  the  country  where  it  was  made.  It  was  held,  however,  in 
Bradlaugh  d.  De  Rin,  [Law  Rep.,  3  Common  Pleas,  538,)  that  as  against 
the  acceptor  the  validity  and  effect  of  an  indorsement  must  depend  upwi 
the  law  of  the  place  where  the  indorsement  was  made. 


CHAPTER     XLVII. 

OBLIGATIONS    IMPOSED   BT   LAW. 

Abticlbi  616.  Prohibited  acts, 

617.  Perfonnance  or  omisaion  of  acts  beyond 

jurisdiction  of  nation, 

618.  Performance  or  omission  of  acts  authorized 

by  law, 

619.  Ownership  and  possession  of  property. 
630.  Law  governing  damages  caused  by  act  or 

omission   beyond  the   jurisdiction    of 
nation. 

Prohibited  acts. 

616.    The  obligation  arising  out  of  an  act  prohibited 
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by  the  law  of  the  place  where  done,  is  determined  by 
Bnch  law,  except  as  otherwise  provided  in  this  Chap- 
ter. 

Andrews  i).  Pond,  13  Peters'  U.  S.  Supr.  Gt.  Sep.,  85.  Tliat  the  law  of  tbe 
place  where  the  wrong  is  committed  determines  so  far  as  regards  the  suh- 
. stance  of  t!ie  matter  on  whichan  action  of  damage  is  brought,  is  the  rule 
in  America  and  Scotland,  but  by  the  latest  English  decisions,  (The  Hailey, 
18  Law  Journ.  {N.  S.)  P.  V.,  870.)  the  injury  must  be  actionable  by  the 
Uxfori.     QuthrU'a  Ba/Jtigny,  p.  305,  note. 

Performance  or  omission  of  acts  heyond  jurisdic- 
tion of  nation. 

617.  An  obligation  may  be  created  In  favor  of  one 
member  of  a  nation  against  another,  by  reason  of  an 
act  done  or  omitted  beyond  its  jurisdiction,  although 
no  compensation  therefor  could  be  recovered  by  the 
law  of  the  place,  except  as  provided  in  the  next  article. 

Scott  11.  Seymour.  1  Hurktcme  d;  Coltman's  Rep.,  334,  235. 

Performance  or  omission  of  ads  authorized  by  law. 

618.  No  action  can  be  brought  for  the  performance 
or  omission  of  an  act,  if  such  performance  or  omission 
were  authorized  by  an  express  provision  of  the  law  of 
the  place,  at  the  time  of  its  occurrence." 

'  Dobree  n.  Napier,  3  Bingham's  New  Casus,  781.  The  present  rale  ei- 
tends  this  provision  to  an  authorization  at  any  time  before  the  action  is 


Ownership  and  possession  of  property. 

619.  The  obligations  arising  from  the  ownership  or 
the  possession  of  property  are  determined  by  the  law  of 
the  place  where  the  property  is  for  the  time  being  situ- 
ated. 

Law  governing  damages  caused  by  act  or  omission 
beyond  the  jurisdiction  of  nation. 

620.  Where  an  act  or  omission  occurs  within  the 
jurisdiction  of  one  nation,  which  causes  damage  solely 
within  the  jurisdiction  of  another,  the  obligation  to 
make  compensation  therefor  is  determined  by  the  law 
of  the  latter. 

Thus  the  obligations  arising  out  of  an  injury  to  an  immovable  wherever 
committed,  (Thayer  v.  Brooks,  17  Ohio  Rep.,  489  ;)  are  governed  by  the 
law  of  the  place  where  the  property  is  situated. 
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PART  VI. 

ADMINISTRATION  OF  JUSTICE. 

Title   XSVII.    Judicial  Power. 
XXVIII.    Procedure. 
XSIX.    Evidence. 
XXX.    Effect  op  Judgmentb. 
XXXI.    Rules  Applicable  to  Particular 

SUBJEOTB, 


TITLE     XXVII. 

JUDICIAL   POWER. 


CHAPTER     XLVIII. 

JUDICIAL  POWEIt  IN  CIVIL  CASES. 

Article  631,  623.  Remedial  justice. 

633.  Wlien  exercise  of  jurisdittloD  may  be  de- 
clined. 
634,  635.  Estra-jadicial  power. 

626.  Pursuit  of  inmate  of  foreign  abip  upon  the 
Iiigli  seaa,  for  crimes,  prohibited. 

637.  Limit  of  judicial  power  as  to  alisent  persona, 

638.  Party  to  the  record. 

639.  Limit  of   judicial    powyr   as    to    property 

abroad. 

630.  Voluntary  appearance. 

631,  Effect  of  judgement  by  jurisdiction  acquired 

over  property. 
833.  EfTect  of  judgment  by  jurisdiction  acquired 
oyer  person. 
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633,  634.  Guardianship. 

635.  Forfeitures. 

636.  Actiona  concerning  immovable  property. 

637.  Foreign  governments  and  thcic  represBnta- 

638.  Public   property   of  one  nation   within  the 

territory  of  anotlier. 

639.  Power  of  consul  to  appear  for  member  o( 

640.  Judicial  power  ot  consuls. 

Remedial  justice. 

621.  Foreigners  are  entitled  to  free  access  to  the  trib- 
unals of  the  nation,  within  whose  territorial  limits  they 
may  be,  for  the  prosecution  and  defense  of  their  rights,  in 
all  cases  within  the  jurisdiction  of  the  nation  as  defined  in 
articles  308  and  iJ09,  and  are  at  liberty  to  employ  advo- 
cates and  agents  of  whatever  description  recognized  by 
the  local  law,  whom  they  may  think  proper,  and  in  their 
judicial  recourse  may  enjoy  the  same  privileges  and  on 
the  same  terms,'  and  no  others,'  as  members  of  the  na- 
tion. But  this  right  is  subject  to  the  conditions  respect- 
ing security  for  costs  imposed  upon  transient  persons 
by  the  laws  affecting  local  tribunals,' 

This  Article,  which  is  broader  than  the   esiating  rule  of  International 
law,  is  founded  upon  the  provisions  contained  in  the  following  treaties : 
Treaty  between  tlie  United  States  and 

Nicaragua,  June  31, 1867, 15  U.  S.  Slal.  of  L.,  553. 

Honduras,  July    4, 1884, 13 /rf..  703. 

Hayti,  Nov.  3,  1864,  18  Id.,  714. 

Bolivia,  May  18, 1858, 13  Id..  1010. 

Venezuela,  Aug.  37, 1860, 12  Id.,  1145. 

Swiss  Confederation,  Nov.  23, 1850,  II  Id.,  588. 

Two  Sicilies,  Oct.      1, 1855,  11 /(!.,  645. 

Guatemala,  March  3, 1849, 10  Id.,  878. 

San  Salvador,  Jan.      2, 1850,  10  Id.,  893. 

Ckjsta  Rica,  Jan.  10, 1851, 10  Id.,  930. 

Peru.  July  36,  1851. 10  Id.,  934. 

Argentine  Confederation,    July  37,  18S3,  10  Id.,  1008, 

Hanover,  June  10,  1846,    9  Id.,  865. 

New  Granada.  Dec.  13, 1846,    9  Id.,  886. 

Meckleuburg.Schwerin,        Dec.    9,  1847,    9  Id.,  918. 
Treaty  between  Great  Britain  and 

Colombia,  Feb,  16, 1866,  Accounts  S  Papers.  1867,  vol.  74. 

Italy,  Aug.    6,  1863,  Id.,  1864,  vol.  66. 

Salvador,  Oct.  34, 1863,  Id.,  1863,   "    75, 

NioTagua,  Feb.  11, 1860,  Id.,  1860,    "    08. 
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Treaty  of  friendsliip,  coiuuiercii  and  navigation  between  France  and 
New  Granada.  May  t5,  185C,  Art.  IV.,  7  De  Ulercq,  102. 

San  Salvador.  Jan.  2,  18oS,    "     IV.,7  Id.,  363. 

Peru,  March         9, 18B1,    "     Itl.,  8  M.,  193. 

By  tlie  treaty  of  friendnliip,  commerce  and  navigation  between  France 
and  HondaraB.  Feb.  33,  183fi,  Art.  IV.,  p  Be  fieiviff,  lO.jit  is  declared, 
that,  foreigners  of  either  nation  m-e  eniitlid  to  he  present  in  the  other 
nation,  at  all  judicial  and  oiHcial  investigations,  examinations  of  wit- 
nesaes  and  decisions  iu  which  they  are  interested ;  In  all  cases  in  which 
the  laws  of  the  nation  allow  the  publicity  of  such  proeeedinjfa. 

By  the  convention  between  the  United  States  and  France, 1831,  Art.  IV., 
(8  TT,  8.  Slat,  at  L..  433.)  foreigners  may  prosecute  claims  oitaiust  the 
government  of  a  nation  l)efore  tlie  competent  judicial  or  ndminiatrfttive 
atithorilJeB,  ou  complying  with  its  laws  and  regulations,  the  diapoBitions 
and  benefits  of  which  shall  be  applied  to  them  in  like  manner  as  to  mem- 
bers of  the  nation. 

Tv)is»,  (1  Law  of  Nations,  335,)  states  the  rnle  wliich  obtains  in  Great 
Britain,  the  United  States,  the  Germanic  States  and  Holland,  in  substance, 
as  follows : 

A  foreigner  equally  with  a  citizen  may  bring  a  persona!  action  aijainst  a 
foreigner  before  the  tribunals  of  the  country  where  the  defendant  may 
be.  He  may  bring  real  or  possessory  actions,  before  the  tribunals  of  the 
country  where  tlie  thing  in  controversy  is. 

The  French  rale  is  more  restricted.  See  the  case  of  Caaalini  against 
Isabella,  es-Queen  of  Spain,  Feb.,  1870. 

Some  esceptions  which  are  now  recognized  in  the  application  of  this 
rnle  should  \>e  noticed. 

No  suit  or  proceeding  can  be  maintiuned  in  the  courts  of  a  neutral  nation , 
by  the  subjects  of  one  belligerent  against  the  subjects  of  the  other  for 
acts  growing  out  of  the  war,  Juando  ji,  Taylor,  3  Faine'a  U,  8.  Girc.  Ot. 
Bep..  653. 

In  France,  with  few  eiceptiona  the  tribunals  do  not  exercise  jurisdic- 
tion of  controversies  between  foreigners  respectinir  persona!  rights  and 
interests,  but  this  is  a  matter  of  mere  municipal  policy  and  convenience, 
and  does  not  result  from  any  principles  of  international  law.  Stori/,  Gonfi. 
of  L.,  %  543. 

The  American  courts  make  similar  exceptions  in  some  cases  between 
the  master  and  seamen  of  foreign  vessels,  and  other  controversies  be- 
tween transient  foreigners. 

'  De  La  Vega  •o,  Vianna,  1  Bamemall  <fc  Adolph'aa.  384,  388 ;  Liverpool 
Marine  Credit  Co.  v.  Hunter,  Lain  Bep,,S  Ghancery  App.,  486. 
'  The  right  is  thus  limited  by  the  provisions  of  several  treaties,  e.  g,. 
Treaty  between  France  and 

Sardinia,  March  34,  176_,  1  Fidvs,  p.  304. 

Switzerland,       July     18,  1838, 1  F(aii:,  p.  304. 

The  same. 

622.  The  provisions  of  the  !ast  article  apply  to  a  for- 


dbyGoogle 


426  DfiAFT  OUTLINES  oF  AM 

eign  nation  whose  existence  is  recognized  by  the  nation 
creating  the  tribunal. 

Republic  of  Mexico  v.  Arangoiz,  5  Ihier  {New  York)  Sep.,  634 ;  Hollett 
».  Kingof  Spain,  1  Dow  tl  Olar/^s  Sep.,  169  ;  United  States  -o.  Wagner, 
Lata  Sep.,  2  CJtaneery  Appeals,  583 ;  King  of  Prussia  v.  Keupper,  33 
Mtstov/ri  Rep.,  550. 

WJien  exercise  of  Jurisdiction  vnay  he  declined. 

623.  Any  nation  may  authorize  its  tribunals  to  decline 
the  exercise  of  jurisdiction  in  cases  between  foreigners 
who  have  an  adequate  remedy  at  home. 

See  Article  631,  note  1. 

So  far  as  tlie  nature  of  the  action  is  concerned,  one  foreigner  rnay 
sue  anotlier  foreigner  in  American  courts  for  an  injury  to  tlie  person 
nommitted  in  another  country,  as  freely  as  on  a  contract  made  in  anotlier 
country.  But  for  reasons  of  policy  the  courts  may  decline  to  eierciae 
this  jurisdiction,  except  in  special  cases.  The  courts  of  a  country  are 
maintained  for  the  benefit  and  at  the  expense  of  its  citiaeus.  It  is  against 
public  policy  to  encourage  foreigners  to  bring  their  matters  here  for  liti- 
gation ;  but  if  a  foreigner  flee  hither  he  may  be  pursued  and  prosecuted 
here,     De  Witt  u.  Bnclianan,  54  Bnrhcur  {2few  y&rk)  Sep.,  31. 

Extra-judicial  power. 

624.  No  nation  can  exercise  judicial  power  within  the 
territorial  limits  of  another  nation,  except  in  the  ca- 
ses provided  for  by  this  Code,  or  by  special  compact. 

The  formality  of  a  treaty  is  the  beat  proof  of  the  consent  and  acqaies- 
cence  of  the  nation.  Olasa  v.  The  Betsey,  3  DaUaa  U.  8.  Supr.  Ct.  B^.,  8  ; 
and  see  Jedter  «.  Montgomery,  13  Howard's  U.  8.  Supr.  Ct.  Sep.,  498.  Ac- 
cording to  the  existing  rale,  however,  it  is  not  the  only  proof,  especially  in 
traosacUons  between  European  princes  and  Oriental  States,  in  which  cases 
the  existence  of  a  tribunal  by  sufferance  of  the  local  authorities  has  been 
held  sufficient  proof  of  their  consent.  Opinions  of  Sir  Bobbht  Phtlli- 
MOBE,  Sir  John  Kabslakb  and  Mr.  Forsyth.  Oasea  and  Opinions  in,  (Jon- 
stitvtional  Law,  by  Foreyth,  p.  331,  note. 

The  same. 

625.  No  nation  can  execute  its  process  within  the  ex- 
clusive jurisdiction  of  another.  Every  act  done  in  at- 
tempting such  execution  is  a  mere  nullity,  incapable  of 
binding  persons  or  property  anywhere. 

Story,  (Jonfl.  of  L.,  %  539,  extended  by  making  the  nullity  universal,  not 
merely  a  rule  for  other  jurisdictions. 

Pursuit  of  inmate  of  foreign  ship  upon  the  high 
seas,  for  crime,  prohibited. 

626.  An  inmate  of  a  foreign  ship  who  commits  an  in- 
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fraction  of  the  criminal  law  of  a  nation,'  within  its  ter- 
ritory, cannot  be  pursued  beyond  its  territory  into  any 
part  of  the  high  seas.'' 

'  This  would  not  prohibit  siipli"piir9uit  in  cases  of  infraction  of  this  Code, 
e.  g.,  piracy. 
'  See  BluntacMi,  Droit  Intern.  Codifie,  %  343,  to  tie  contrary. 

lAmit  of  judicial  power  as  to  absent  persons. 

627.  Except  as  provided  in  this  Code,  a  nation  can 
exercise  no  judicial  power  over  a  pei^on  within  the  ex- 
clusive JTirisdiction  of  another  nation,  other  than  that 
which  it  may  exercise  through  his  allegiance. 

The  eiceptiona  are  where  the  absent  person  •  (I)  voluntarily  appears  : 
or,  {3)  has  some  personal  relation,  as  that  of  husband,  wife  or  parent,  to 
some  person  who  is  within  the  jnriadictiou;  or,  (3)  \vas  within  the  juris- 
dtction  at  the  commencement  of  the  proceeding's,  but  afterwards  absented 
himself. 

The  object  of  these  provisious  is  not  to  define  the  cases  in  which  each 
nation  will  esercisejudicial  power,  buttostate  those  cases  in  whieli  it  is 
thought  the  exercise  should  be  prohibited.  In  cases  not  witliin  these 
prohibitions,  each  nation  may  or  may  not  exercise  judicial  power  as  it 
deems  proper. 

The  judicial  power  in  civil  cases  will  extend  in  gpeneralover  the  follow- 
ing classes  of  persons  and  property:  (1.)  All  property  movable  or  im- 
movahle  within  the  territorial  limits;  (2.)  All  public  national  property, 
and  shipping  having  the  national  character ;  (3.)  All  persons  within  the 
legal  territorial  or  extra-territorial  jurisdiction,  as  defined  by  ArticJes  308 
and  309;  and  (4.)  All  the  memhecs  when  not  within  the  esclusive  juris- 
diction of  any  other  nation. 

It,  perhaps,  should  be  added,  that  in  cases  affecting  directly  the  atatus 
or  social  relations  existing  between  two  or  more  persons,  the  power  to  ad- 
judge relief  to  a  person  domiciled  within  the  state  is  not  necessarily  af- 
fected by  the  absence  of  another  party  to  the  relation.  Thus,  for  instance, 
an  order  of  filiation  is  held  valid  under  the  English  statute  if  founded  on 
service  of  summons  at  the  last  place  of  abode  of  the  putative  father,  al- 
though it  be  shown  that  the  man  was  at  the  time  absent  in  a  foreign 
country.     The  Queen  «.  Damarell,  Law  Rep.,  3  Qiieen'a  BencJi,,  50. 

Party  to  the  record. 

628.  The  party  to  the  record  is  the  person  on  whom 
the  jurisdiction  of  a  ti-ibmial  depends,  where  the  juris- 
diction depends  on  the  person. 

Thus  a  bill  lies  to  enforce  an  equitable  Inteiest  in  lands  held  by  the 
defendant  in  trust  for  a  foreign  {jrovemment.  Sliarp's  Rifle  Mannfac.  Co. 
V.  Bowan,  34  Connecticut  Rep,,  339. 
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Limit  of  judicial  power  as  to  property  abroad. 

629.  Except  as  provided  in  this  Code,'  a  nation  can 
exercise  no  judicial  power  over  private  property,  which 
is  within  the  exclusive  .iurisdiction  of  another  nation, 
other  tlian  such'  as  it  may  exercise  by  controlling 
the  acts  of  its  owner. 

■  See  Article  637,  note. 

'  This  exception  will  include  sucli  cases  as  the  jurisdiction  to  enforce 
specific  performance  of  a  contract  to  convey  lands  in  another  nation  ;  or 
to  cancel  a  usurious  mortgage  on  such  lands ;  or  to  roquiro  an  assignment 
hy&  bankrupt  indudinj;  foreign  assets. 

Vohtntary  appearance. 

630.  In  civil  cases,  a  voluntary  appearance  of  any 
person,  natural  (tr  artificial,  may  be  treated  as  equiva- 
lent to  personal  presence  and  service  within  the  juris- 
diction. 

The  following  authorities,  extend  the  jurisdiction  to  all  persons  al- 
though beyond  the  territory,  who  voluntarily  submit  themselves  to  the 
jurisdiction  of  the  uatlon  in  the  manner  prescribed  by  Its  laws  in  force  at 
the  time  of  audi  submission.    Meens  e.  Theliusson,  8  Exchequer  Rep.,  638. 

"It  is  not  contrary  to  natural  justice  tliat  a  man  who  lias  agreed  to 
receive  a  particular  mode  of  notification  of  judicial  proceudings  should 
bp  bound  by  a  judgment  in  which  that  particular  mode  of  notification  has 
been  followed,  even  though  ho  may  not  have  had  actual  notice  of  them." 
Vallee  ».  Dumergue,  i  JSj^hequer  Mep.,  390,  303. 

"  Not  only  issuch  a  clause  binding,"  (i.  «.,  "a clause  that  the  party  in 
question  elects  for  the  purpose  of  the  instrument,  a  certain  spot  as  his 
domicll,")  "  but  so  also  even  without  express  stipulation  to  that  effect  is 
a  provifdon  of  the  law  of  the  place  of  contract  declaring  a  certain  trans- 
action to  be  of  its  own  force  an  election  of  dnmioLl  there."  Westlake, 
Pritate  Intern.  Law,  §  383 ;  Vallee  v.  Dumergue,  4  Exclmquer  Rep.,  390. 

So  in  several  of  the  United  States  there  are  statutes  providing  that  con- 
tracts executed  and  to  be  performed  by  foreign  corporations  within  the 
territory,  may  be  enforced  tiiere  after  service  of  process  on  the  person 
-who  represented  the  foreign  company  in  malting  the  contract,  but  has 
ceased  to  be  its  agent.  Lafayette  Insurance  Co.  v.  French,  18  HoiBard 
JJ.  8.  Supr.  Ct.  Sep.,  407 ;  Gillespie  o.  Commercial  Ins.  Co.,  13  GVay  (Mai. 
aachuietu)  Rep.,  201. 

^ff^eet  of  judgment  hy  jurisdiction  acquired  over 


631.  A  judgment  in  a  case  which  is  brought  within 
the  judicial  power  of  the  nation,  by  reason  of  the  pres- 
ence or  character  of  the  property  merely,  the  person 
not  being  subject  to  the  jurisdiction,  binds  the  prop- 
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erty  everywhere ;  but  cannot  bind  the  person  any- 
where, except  in  relation  to  such  property,  and  its 
application. 

story,  Gonfi.  of  L.,  %  546.  Green  v.  Van  Buskirk,  7  WaUace  U.  S. 
8itpr.  Gt.  Bep.,  139. 

Effect  of  judgraenf  by  jurisdiction  acquired  over 
person. 

632.  A  judgment,  affecting  property  in  a  case  which 
isbrought  within  the  judicial  power  of  the  nation,  by 
reason  of  the  person  merely  being  subject  to  the  juris- 
diction, binds  sucli  person  everywhere,  but  cannot  di- 
rectly bind  property  which  is  not  subject  to  the  judi- 
cial power  of  the  nation. 

Btorn,  Cmfi.  of  L.,  %  543, 
Guardianship. 

633.  The  courts  of  a  nation  have  power  to  appoint  a 
guardian  of  the  person  of  an  infant  who  is  within  their 
jurisdiction  and  there  domiciled,  or  of  property  within 
their  jurisdiction  belonging  to  an  infant  who  is  within 
or  without  their  jurisdiction. 

See  Johnson  v,  Beattie,  10  Cla^k  &  Finnelh/'i  Eep.,  42  ;  McLoakey  v. 
B^idi.  i  Brwifovd's  Surrogate  (Jfew  York)  Sep.,  334;  Stephens  v.  James, 
1  Mylne  <&  Eeen'i  Sep.,  627. 

The  same. 

634.  The  courts  of  a  nation  may  interfere  to  protect 
tlie  person  and  property  of  one  not  having  legal  ca- 
pacity, if  sach  person  is  within  their  juriadiction,  not- 
withstanding the  existence  of  a  foreign  guardianship  ; 
and  to  appoint  a  new  guardian  for  such  purpose. 

In  cases  other  than  of  infancy  the  courts  of  a  nation 
may  determine  the  question  of  legal  incapacity,  upon 
which  the  appointment  of  a  guardian  depends,  so  far  as 
it  affects  the  person  and  movables,  unless  the  person  be 
domiciled  in  another  nation  whose  courts  have  deter- 
mined such  capacity  ;  and  in  all  cases  may  determine 
such  cLuestion  as  to  immovables  within  its  own  limits, 
with  the  effect  prescribed  in  article  558. 

Forfeiture. 

635.  An  action  for  a  forfeiture  can  be  brought  only  in 
a  court  of  the  nation  imposing  the  forfeiture.     The  term 
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"foi-feiture,"  as  used  in  this  article,  means  a  penalty 
for  a  wrong,  without  any  necessary  relation  to  the  ac- 
tual damage. 

We^CfjtJie,  Prirt/ite  Intern.  Laie,  g  403 ;  Story,  Confl.  of  L.,  %  631. 

For  example,  a  statute  making  officere  of  b  corporation  liablfi  for  its 
'le.bts  when  they  fail  to  mafee  report  of  the  condition  ot  the  corporation, 
nprickann  a.  Smith,  3  Dvtcher  (Nev>  Jersey)  Bep.,  16G. 

Actions  concerning  imTftovable  property. 

636.  Actions  to  recover  imtuovable  property,  or  for 
injuries' thereto,"  can  be  brought  only  in  the  nation 
within  whose  territory  the  property  is  situated. 

Story,  aonfi.ofL.,%mi. 

'  DohIboti  c.  Matthews,  4  Term  Btip.,  503;  Ijivin(taton  ».  Jefferaon.  1 
lirnfilcfnltro^igh  U.S.  Ore.  Ct.  Sep.,  2m;  Watts  v.  Kinney,  6  HiU  {New 
i'oi-i-)  Bep.,  ii7 ;  Northern  Indiana  R.  B.  v.  Michigan  Central  R,  R.,  15 
/lotrard  U.  8.  Supr.  a.  fi^.,  342-244. 

'  Rn^f^'H  r.  Woodbury,  15  Pickering  (MnssnchiMeUs)  Sep.,  156. 

Foreign,  governments  and  their  representatives, 

637.  A  nation  can  exercise  no  judicial  power  over 
foreign  sovereigns ;  nor  over  the  property  of  foreign 
states,  nations  or  sovereigns ;  except  such  property 
as  against  the  will  of  the  nation  is  within  its  juris- 
diction, and  except  also  as  provided  in  the  next  article. 

The  exemption  of  agents  of  ioternalional  intercourse  is  defined  by 
Anirles  im  and  140. 

Duke  nf  Brunswick  j>.   King  of  Hanover,  3  Glwrk  &  Ji'innelly's  Bep., 

i:v.B.)-i. 

A  foreign  BOTereignis  not  amenable  to  the  courts  of  another  country 
for  any  act  done  by  liini  aa  a  sovereign  in  Ilia  own  country  ;  and  does  not 
by  appearing  to  a  suit  waive  his  right  to  take  that  defense ;  but  if  he 
(ilso  had  the  character  of  a  subject  of  the  country,  distinct  from  that  of 
»  foreign  sovereign,  he  may  in  respect  of  acts  done  in  that  cliaracter  be 
made  amenable.  Dnke  of  Brunswick  o.  King  of  Hanover,  6  Beavan'* 
Bep.,  1 ;  3  House  ofLoriU  Cos.,  1. 

Puhlie  property  of  one  nation  within  the  territory 
of  anot?ier. 

638.  The  judicial  powers  of  a  nation  extend  to  the 
public  property  of  another  nation  situated  within  the 
territoiy  nf  the  former,  for  the  following  purposes 
only  : 

1 .  Foi'  the  purposes  of  eminent  domain  ;' 

2.  For  the  enfon^ement  of  a  Hen  upon  such  property 
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created  within  the  .jurisdiction,  unless  claimed  by  a  mem- 
ber of  the  nation  to  which  the  property  belongs  :  and, 

3.  To  cut  off  such  a  lien  held  by  the  former  nation 
or  its  members  ; 

Subject  to  the  power  of  the  nation  in  the  last  two 
cases  to  take  possession  of  the  property,  for  the  bonetit 
of  the  foreign  nation,  on  Indemnifying  the  creditor. 

'  See  Article  50. 

Power  of  consul  to  appear  for  memher  of  his  nation. 

639.  A  consul  has  power  to  appear  before  any  court 
or  tribunal,  in  case  of  necessity,  on  behalf  of  any  mem- 
ber of  his  nation  who  may  be  absent,  incapable,  or  jiot 
well  represented. 

Treaty  between  tlie  United  States  and  New  (Jranadit,  Maj  4,  18)0. 
Art.  III. 

Special  authority  from  tin;  parties  in  interest  i?  not  iiOKossary. 
BbmgieMi,  Droit  InUrnaMonal  GodiJU,  %  33(i ;  1  Kent's  CammeiUarie),  43. 

Judicial  power  of  consuls. 

640.  The  consuls  of  any  nation  have  jurisdiction  to  de- 
termine controversies  of  every  nature  '  arising  eithei-  at 
sea  or  in  port,  between  tlie  officers  and  crews,  or  i\\\y  of 
them,  of  ships*  belonging  to  the  nation  of  the  coiifinl. 
without  the  interference  of  the  local  authorities,  unless 
the  condnct  of  the  parties  disturbs  the  peace  ;^  but  with- 
out pre]  udice  to  the  right  of  the  parties  to  resort,  on  their 
return,  to  the  jndicial  authority  of  their  own  nation.' 

By  the  Act  of  Congress  of  the  tJnited  States,  (March  5, 185o,  "  to  regu- 
late the  carriage  of  paaaengwra  on  steamships  and  other  vessels,")  iUl  ilis- 
puteaand  differences  of  any  nature  between  the  captains  and  their  olttt'i  5 
on  the  one  hand,  and  the  passengers  of  their  shipa  on  the  otlitr,  shall  l>i' 
brought  to  and  decided  by  the  circuit  or  district  courts  in  the  I'nittti 
States,  to  the  exclusion  of  all  other  courts  or  authorities;  and  this 
provision  ia  made  a  part  of  the  treaty  between  the  United  State.-?  and 
Italy,  Feb.  8,  1868,  Art.  XII.,  15  U.  8.  Stat,  at  L.,  (Tr.,)  185. 

In  the  case  of  the  "  Golufachiek,"  1  W.  BMnson  Hep.,  148,  153,  it  ivas 
held  that  the  Court  of  Admiralty  has  a  right  to  interfere  in  suits  I'ur 
wages  prosecuted  by  foreign  seamen  against  foreign  vessels. 

Conaeatof  the  foreign  minister  or  consul  is  not  essential  to  found  tlieju 
risdictionof  the  court  in  such  a  case.  It  is  necessary,  however,  that  notice  ul 
intended  proceedings  should  be  given  in  the  first  instance  to  the  represent, 
ative  of  the  government  to  which  the  vessel  proceeded  against  belongs. 

In  La   Blache  «i.  Haugel,  Law  Rep.,  2   P.  C.  App.,  38,  Lord  K0MI1.L5 
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Leld,  tlial  if  a  foreign  consul,  by  protest,  objects  to  tlie  prosecution  of  a 
suit,  the  Court  of  Admiralty  will  determine  whether  it  is  proper  that 
the  suit  should  proceed  or  be  stayed.  Such  protest  does  not  ipso  faoto 
operate  as  a  liar  to  the  prosecution  of  the  suit,  as  the  foreign  consul  has 
not  the  power  to  put  a  'eeto  on  the  exercise  of  jurisdiction  by  the  Court  of 
Admiralty. 

The  consul  may  thus  intervene  even  against  the  claim  of  a  member  of 
the  nation  ;  it  is  the  nationality  of  the  vessel,  and  not  the  nationality  of  the 
individual  seaman  suing  tor  wages,  that  regulates  the  course  of  pro- 
cedure. 

'  Convention  between  the  United  States  and  Italy,  Feb.  8, 1868,  Art.  XI., 
15  U.  8.  Stat,  at  L.,  609. 

*  Perhaps  this  should  be  espressl.v  restricted  to  private  ships. 

'  Some  of  the  French  treaties  qualify  tliis  hy  the  additional  esception 
of  cases,  "where  a  member  or  inhabitant  of  the  country  or  one  not  at- 
tached to  the  vessel  is  involved," 

*  Treaty  between  the  United  States  and 

Denmark,  July         11,  1861,  Art.         I.,  13  U.  S.  Sitil.  at  L.,  60S. 
Venezuela,  August  37,  ISfiO,    "   XXVI.,  13 /.J,,  1143. 
Many  other  treaties  contain  substantially  aimilar  provisions. 


CHAPTER    XLIX. 

JUDICIAL     POWER    IN     CRIMINAL    CASES. 
Article  641.  Criminal  jurisdiction   of  a   nation  over  its 
643,643,644,  Criminal  jurisdiction  of  a  nation  over  for- 

645.  Torts  against  immigrants  by  carriers. 

646.  Conspiracies  against  foreign  government. 

647.  Limit  of  punishment  of  foreigners. 

648.  Punishment  on  foreign  private  sliips. 

649.  Foreigners    within  a   nation   without  their 

8B0.  Pirates  subj  ect  to  the  criminal  j  urisdiction  of 
all  nations. 

Oriminal  Jurisdiction  of  a  nation   over  its  own 


641.  The  members  of  a  nation  are  subject  to  criminal 
prosecution  in  its  own  tribunals,  and  in  no  otliers,  for  an 
infraction  of  its  criminal  law  committed  within  its  ex- 
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elusive  jurisdiction,  except  as  provided  by  this  Chap- 
ter. 

For  such  infractions  committed  within  its  concurrent 
jurisdiction,  they  art-  thus  subject  until  tried  for  the 
same  acts'  and  convicted  or  acquitted  in  a  compe- 
tent tribunal  of  the  nation  where  the  act  was  com- 
mitted. 

'  Althougli  thfi  act  cnmmitted  within  the  concurrent  juriEdiction  may 
constitute  a,  diifercut  crime  by  the  law  of  each  of  the  iiatiouB,  there  eeems 
to  be  no  reason  for  allowing  a  douhle  punishment. 

Oriminal  jurisdiction  of  a  nation  over  foreigners, 
642.  The  adujinietration  of  criminal  justice  by  a  na- 
tion, through  its  tribunals,  extends  to  foreigners  actually 
within  its  territorial  limit?,  who  have  committed  an  in- 
fraction of  its  criminal  law  in  whole  or  in  part,'  either, 

1.  Within  its  territorial  limits  ;  or, 

2.  On  board  the  public  vessels  of  the  nation  in  any 
place  whatever ;  or, 

3.  On  board  the  private  vessels  of  the  nation  on  the 
high  seas  ;  or, 

4.  On  board  the  private  vessels  of  the  nation,  within 
the  territorial  jurisdiction  of  another  nation,  if  the  of- 
fender have  not  been  already  tn(?d  for  the  act  in  question 
and  acquitted,  or  convicted  in  a  competent  tribunal  of 
the  nation  where  the  offense  was  committed. 

'  One  whose  act  in  one  countrj'  causes  death  in  another,  may  be  tried 
In  either.  Opinion  of  Sir  J.  Mariott  in  Cam»  ib  Opinione  in  Constitutional 
Lavs,  by  Foniyth  p  317 

In  State  c.  Qradj,  34  Caitiucticut  i?ep.,  118,  the  rule  laid  down  waa, 
that,  no  State  can  punish  rnminallv  an  act  which  was  wholly  committed 
without  its  territorial  jurisdiction  but  if  any  part  of  the  criminal  act  be 
committed  within  the  junadictinn  the  olTendec,  whether  he  was  at  the 
tiigewithin  the  jurisdiction  or  not  may  be  punished,  if  jurisdiction  can 
be  obtained  of  his  person 

Crimes  committed  on  tlie  high  seas  whether  on  board  public  or  private 
ships  are  considered  as  committed  in  the  territory  of  the  nation  to  which 
the  ship  belongs,  whether  the  accused  be  of  the  nationality  of  the  ship 
or  a  foreigner,  and  whether  the  crime  were  committed  against  a  fellow- 
countryman  or  between  loi'eigners.  liiquelme,  Derecho  Interiiacional, 
torn.  I.,  pp.  343,  345,  as  quoted  and  approved  by  Attorney-Ueneral 
COHHiNa,  8  Opinions  of  U.  S.  Attom.-Gen,.,  73,  and  Coses  »C  Ogin.  in 
Constitutional  Law,  by  Forsyth,  p.  413, 

It  is  there  added,  in  eKplanatioii  of  the  rule,  that  if  tlie  ship,  on  board 
41 
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>Df  wJilch  the  crime  had  been  cnmmitted,  arrives  at  a  port,  the  juriedk- 
tional  rigkt  of  tlie  nation  to  whicli  tlie  ship  belongs  over  the  accused  does 
not  on  tliat  acconnt  cease.  So  that  if  the  accused  were  a  foreign  subject 
■  of  the  nation  to  which  the  port  belongs,  at  which  the  ship  stops,  even  in 
that  case  it  is  the  right  of  the  captain  to  detain  hint  on  board,  that  he 
may  be  judged  by  the  tribunals  of  the  ship's  country  And  if  this  paB- 
senger  ahonld  get  on  shore,  and  should  institute  before  the  inbunals  of 
Uia  country  proceedings  against  the  captain  the  locil  authority  will  be 
incompetent  to  judge  the  foreign  captain  because  the  fact  in  question 
occurred  in  a  foreign  country, — that  is,  on  board  a  foreign  i  essel  on  the 
high  seas, — and  because,  by  embaiking  on  that  ship  the  j.art>  is  pre- 
sumed to  have  anbmitted  himself  to  the  laws  of  the  foreign  terntorj  of 
which  the  ship  constitutes  a  part. 

Compare'  18  and  19  Via.  ch.  OJ,  |  21 ;  The  Queen  r  Lopez  37  Law 
•Town.,  Mag.  Caaei,  48;  Gases  &  Opinions  tn  Potuitittttwi al  Law  by  F&r 
«y(A,  p.  335;  and  United  States  Crimes  Act  of  1835  4  r?"  ''  Stat  t^  L  115 
.Biqv,elm,e.  cited  above,  lays  down  the  rule  that,  crimes  committed  on. 
board  a  private  vessel  within  the  territorial  jurisdiction  of  a  nation  are 
cognizable  by  the  courts  of  that  nation,  unless  the  offense  affects  only  the 
interior  discipline  of  the  ship  without  disturbing  or  compromising  the 
trMiqnility  of  the  port  and  without  affecting  a  citizen  ot  domiciled  resi- 
dent of  the  country,  and  the  local  aotliorities  must  not  interfere  escept  at 
the  instance  of  the  consul  and  in  aid  of  the  jurisdiction  of  the  nation  to 
which  the  vessel  belongs. 

The  conflict  of  authorities  in  reference  to  this  rule  will  be  found  re 
viewed  in  Bishop  on  Criminai  Law,  %%  595-600. 

The  same. 

643.  The  criminal  jurisdiction  of  a  nation  extends  to 
foreigners : 

1.  Who  commit  tlieft  beyond  its  limits,  and  bring, 
or  are  found  with,  the  property  stolen,  within  the 
same  ;  or, 

3.  Who,  being  beyond  its  limits,  abduct  or  kidnap, 
by  force  or  fraud,  any  person,  contrary  to  the  laws  of 
the  place  where  such  act  is  committed,  and  send  or 
convey  such  person  within  the  limits  of  the  nation, 
and  are  afterwards  found  therein  ;  or, 

3.  Who,  being  beyond  its  limits,  cause,  or  aid,  ad- 
vise or  encourage,  another  person  to  commit  any  act, 
or  be  guilty  of  any  neglect  within  the  same,  which  is  a 
criminal  act  or  neglect  according  to  the  laws  of  the  na- 
tion, and  who  are  afterwards  found  within  its  limits. 

PenatCode,  Reported  for  New  York,  §  15. 
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The  same. 

644.  Tlie  criminal  jurisdiction  of  a  nation  extends 
also  to  foreigners  found  within  its  jurisdiction,  who 
have  committed  at  any  place  beyond  its  territorial  lim- 
its either  as  piincipals  or  accessories  any  of  the  follow- 
ing infractions  of  its  criminal  law  : 

1.  A  crime  against  its  national  safety  ;  or, 
3.  Counterfeiting   or  forging  its  national  seal,    na- 
tional papers,  national   money  having  currency  with^ 
in  its  limits,  or  bills  of  any  bank  authorized  by  its 
laws. 

These  proyisioiis  ate  taken  from,  the  Law  of  June  37,  18BG,  amending 
Articles  S,  6  and  7  of  the  French  Criminal  Code,  vol.  9,  p.  557. 

Torts  against  immigrants  hy  carriers. 

645.  Carriers,  of  whatever  nationality,  who  bring  the 
'aggrieved  person  within  the  territorial  limits  of  a  nation, 
are  punishable  through  its  tribunals  for  any  wrong 
committed  by  them  against  an  immigrant,  which,  if 
committed  within  its  exclusive  jurisdiction,  would  be 
an  infraction  of  its  criminal  law. 

According  Wi  the  opinions  of  Sir  JOHN  DoDaoN,  Sir  John  Eomilli  and 
Sir  A..  E,  CocKBURN.  (Fbreyth'i  Owes  ^  Opiniom  in  Oiinatitutimial  Lam, 
p,  238,)  the  courts  of  Great  Britiun  or  her  colonies  now  have  no  aucli  juris- 
diction in  case  of  injuries  committed  on  tlie  iiigh  aeas  under  a  foreign 
flag. 

This  Article  is  proposed  to  obviate  such  a  failure  of  justice. 

Gons'piradefi  against  foreign  nation. 

646.  Conspii-acies  formed  within  the  jurisdiction  of 
one  nation  against  the  government  of  a  friendly  nation 
and  carried  into  effect  by  overt  acts,  are  punishable 
by  either  nation  within  whose  jurisdiction  the  offendei'  is 
found. 

See  B«gina«,  Benard,  1  Foster  <6  Knteaoa'a  Seji.,  S40  ;  Cases  &  Opinions 
in  Conatitutionat  LaiB,  hy  Forsyth,  p.  336, 

Limit  of  punishment  of  foreigners. 

647.  No  greater  punishment  can  be  inflicted  by  any 

nation  on  a  foreigner  than  is  allowed  by  the  law  of  the 
place  to  be  inflicted  on  a  member  of  the  nation  in  a  like 
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Punishmerd  on  foreign  private  ships. 

648.  N'o  punishment  can  be  inflicted  on  hoard  of 
private  ships  of  one  nation,  within  the  territorial  juris- 
diction of  another,  greater  than  is  allowed  by  the  law 
of  the  latter,  for  the  like  offense  committed  on  board  of 
domestic  ships. 

Foreigners  within  a,  nation  without  their  consent. 

649.  The  provisions  of  articl?  64*2  apply  to  foreigners 
brought  or  being  within  the  territorj'  of  a  nation  with- 
out their  free  consent.' 

Re^na  v.  Lopez,  7  Goxe'a  Criminal  Cases ;  S.  C,  1  Den/rsly  &  Bell's 
Oroion,  Oases,  525. 

See  People  n.  McLeod,  35  Weadelt  {Nem  York)  Sep..  602.  "  It  ia  a 
well  settled  rule  of  international  law  that  a  foreigner  is  boimd  to  regard 
the  criminal  laws  of  the  couatry  in  wliicli  he  may  sojourn,  and  for  any 
offense  there  committed  he  is  amenable  to  those  laws.  .  .  .  His  escape 
into  Canada  did  nol  purge  the  offense  nor  oust  one  jurisdiction.  Being 
retaken  and  brought  in  fact  within  oui'  jurisdiction,  it  is  not  for  us  to 
inquire  by  what  means  or  iu  what  precise  manner  he  may  have  been 
brought  within  the  reach  of  justice,"  State  c.  Brewster,  7  Vermont  Sep., 
133,  133. 

"  There  is  no  offense  in  trying,  and,  ii  ho  be  guilty,  convicting  the  aub 
ject  of  a  foreign  government  who  has  been  guilty  of  a  violation  of  our 
laws  within  our  jurisdiction;  or  if  he  had  made  his  escape  from  our 
jurisdiction  and  by  any  accident  were  thrown  within  it  ajtain ;  if  he  were 
sliipwtecked  on  our  coast,  or  fraudulently  induced  to  land  by  a  represen- 
tation that  it  was  a  different  territory,  with  a  view  to  his  being  g^ven  up 
for  prosecution,  there  would  aeem  to  be  no  reason  for  exempting  him  from 
responsibility  to  our  laws."    State  c.  Smitli,  1  Baileff  Lnm  Sep.,  392. 

See  Exp.  Scott,  9  Bavneaidl  S  CremiceWs  Sep..  446;  Bishop't  Criminal 
Law,  %  584 ;  Britton's  Case,  3  Cit^  Hall  Sec,  {Mv>  York,)  119, 

Pirates  subject  to  the  eriminal  jurisdiction  of  all 
nations. 

650.  Persons  guilty  of  piracy,  as  defined  in  Chapter 
X.,  on  Piracy,  are  subject  to  be  tried  in  the  courts  of 
any  nation  within  whose  jurisdiction  tliey  are  found, 
and  to  be  punished  as  its  laws  prescribe. 
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TITLE      X  X  V  I  11 . 


PROCEDURE. 


Article  651,  653.  Law  of  the  foi-um. 
653,  654,  Measure  of  damages. 

655.  Absence  of  proof  of  foreign  law. 

Law  iif  the  forum. 

651,  The  form  of  the  remedy  and  the  mode  of  pro- 
ceedure  are  governed  by  the  law  of  the  place  where  the 
proceeding  is  taken. 

Story,  Conjl.of  L.,  §g  5S6,575e(seg.;  Carver  ji.  Adams, 38  Vemt&nt Bep., 
5O0 ;  Shennfttt  v.  Ga^et,  4  GUman  (lllinim)  Rep.,  521 ;  Mason  J>.  Dousay, 
35  lUinoM  Sep.,  434. 

"On  matters  of  procedure  all  mankind  whetlier  aliens  or  liege  subjects 
.  .  .  are  bound  by  the  law  of  the  forum.  If  a  law  were  made  upon  this 
subject  working  oppression  and  injustice  to  the  subjects  of  a  foreign 
State,  that  State  miii:ht  make  representations  and  remonstrances  against 
this  law  to  oor  government ;  but  while  it  remains  in  force  judges  have 
no  choice  bnt  to  fi^ve  it  effect."  Lopez  e.  Buralem,  4  Moore't  Prit]/ 
Ooundl  Hep,,  305. 

TheraleestendstotUequestionof  parties  to  a  judicial  proceeding.  Wegt- 
lake,  Private  International  i«!0.409;  Kirklaud  u.  Lowe,  33  JKsmstppi 
fiep.,433;  Wilson  ».  Clark,  H  ladiaaa  Bep..  385;  Foss  o.  Nutting,  80 
Maetadmtettt  (14  Oraj/j  Bep.,  484 ;  BInne  u.  Drummond,  1  Brockenbnmgh 
U.  8.  Uirc.  Ot.  Jtep.,  63 ;  Raymond  «.  Johnson,  11  Johnson's  (JPsw  Tork) 
Sep.,  490  ;  Roosa  v.  Crist,  11  lUinoia  Bep.,  450. 

The  ■  rule  extends  to  the  admissibility  of  a  set-off,  connter-clium, 
coupmentor  compensation.    Story,  Gonjl.  of  L.,  §  576;   Wmtlake's  Private 
Intern.  L.,  S   411 ;  3  Pardons  on  Contrnnts,  593 ;  Bank  of  Qalliopolii 
Trimble,  6  B.  Monroe  (Kentucky)  Bep.,  599, 

The  rule  extends  to  defenses  under  statutes  of  limitation. 

Mr.  Westtake,  however,  contends  tiiat  statutes  of  limitation  are  esf 
tial  modifications  of  the  rights  created  by  the  jurisprudence  in  which 
they  eiist,  principally  on  the  ground  that  "  a  right  is  only  a,  faculty  of 
putting  the  law  in  force," — i.  e.,  by  means  of  an  active  judicial  remedy. 
The  definition  is  certainly  oppost^d  to  authority,  (Lindsaj/'t  IntroduB- 
Hon  to  Jurisdiction,  App.  CXV.,  CXXVI,  ;  Windachdd  Pandekten, 
g§  37,  3S8  :)  and  does  not  agree  with  the  rule,  that,  a  lien,  mortgage 
or  pledge,  is  not  extinguished  by  the  limitation  liaving  attached  to  the 
principal  obligation.  (Oivil  Code,  reported  for  New  Turk,  %  1605 ;  Brent 
anfeof  Washington,  ^  Peteri'  U.S.  Smjw.  CT.  S^., 596; Eastmajm.  Foster, 
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4fl  Maasaehutetla  Sep.,  24;  1  Wrnhburn  im  Real  Propertff,  Book  I,,  cli.  16 
§28,p.56l;)  and  in  general,  it  13  certain  thac  a  lien  may  exist  altliougii 
no  action  lies  to  enforce  it.  Be  Bromhead,  16  Lam  Journ..  Queen's  Bench 
Sep.,  335 ;  Kellett  tr.  Kelly,  5  Iriih  Equity,  34.  37 ;  The  Siren,  8  Wallace 
U.  8.  8upr.  Gt.  Rep..  158. 

The  same. 

652.  Where  the  law  of  the  place  not  only  bars  the 
remedy  but  vests  the  title  to  personal  property  or  ex- 
tinguishes the  right ;  the  title  so  acquired,  or  right  so 
extinguished  remain  the  same  everywhere. 

Peare  o.  Sykes,  35  Missmippi  Bep.,  633  ;  Mosely  v.  Williams,  5  Hoioard 
a.  S.  Supr.  Ct.  Eep.,S2S;  Shelhj  K.  Qny,  11  W^aton  U.B.Svpr.  Gt.  Eep.. 

A  statutory  prescriptive  title  acquired  by  poasesaioo  extends  to  cases 
where  the  possession  is  beyond  tlie  territory  of  tiie  State  enacting  tlie 
statute,  if  the  action  to  enforce  the  title  is  brought  within  such  territory. 
Blackburn  n.  Morton,  18  Arkan»as  Rep.,  384. 

Measure  of  damages. 

653.  The  measure  of  compensation  in  damages 
which  may  be  awai-ded  In  a  judicial  proceeding  is  gov- 
erned by  the  law  of  the  place  where  the  cause  of  action 
arose. 

The  foreign  penalty  cannot  be  also  awarded,  33  IlUrwia  Rep.,  609. 
Where  the  statutes  of  a  State,  making  shareholders  in  a  corporation 
liable  for  the  debts  of  the  corporation, — prescribe  the  remedy  to  enforce 
the  same,  the  courts  of  another  State  will  not  allow  creditors  to  pursue 
against  its  own  citizensadiffereoireinedy  which  will  operate  with  greater 
hardship  upon  them.  Brickson  «.  Neamith,  81  Mamachuaetta  Rep.,  331 ; 
Halsey  c.  McLean,  94  Massachuaettg  Rep.,AM. 

Tfte  sa-nie. 

654.  Where  money  is  the  object  of  the  proceeding, 
the  tribunal  must  allow  that  sum  in  the  currency  of 
the  country  where  the  proceeding  is  brought,  which 
will  place  the  party  in  funds  to  the  amount  due  in  the 
country  where  the  debt  is  payable,  calculated  by  the 
real  par  and  not  by  the  nominal  par  of  exchange. 

Story,  Confi.  ofL..  §  308. 

Tlie  measure  of  damages  is  the  amount  in  the  money  of  the  forum 
which  is  there  equal  to  the  sum  which  the  plaintiff  was  entitled  to 
abroad. 

Stanwood  v.  Flagg,  98  Maisaehtnetts  Bep.,  184;  Nickerson  ii.  Soesman, 
mld.,mi;  Gushing  ji,  Wells,  98/(Z.,  550;  Marburg  ji.  Marburg.  36  ifary- 
land  Rep.,  8 ;  Benners  n.  Clemens,  58  Pennsylvania  Slate  Rep.,  34. 
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Absence  of  proof  of  foreign  law. 

655.  The  tribunals  must  in  every  case  apply  the  law 
of  their  own  nation,  unless  a  foreign  law  applicable  to 
the  case  is  shown. 

Foulise  s.  Fleminp,  13  Mwryland  Rep..  303 ;  Bean  v.  BnggaAIoTea  Rep., 
404 ;  interpretation,  Whidden  v.  Seelje,  40  Mains  Rep.,  347.  To  the 
contrary,  Cammell  b.  Sewell,  5  Hurlatone  <t  Norman  Rep.,  740.  CivU  Gode, 
reported  fw  New  York,  g  1887. 

A  party  who  reliea  upon  a  right  or  an  exemption  by  foreign  law,  is 
bound  to  bring  sucli  low  properly  before  the  court  and  establisli  it  in  full, 
otherwise  the  court,  not  being  entitled  to  take  notice  of  sucli  law  without 
jndidal  proof,  must  proceed  accordinjf  to  the  law  of  its  own  nation.  Lloyd 
o.  Ginbert,  Law  Rep.,  1  Queen's  Bench,  115. 

It  is  a  well  settled  rule  founded  on  reason  and  authority,  that  the  l^e 
fori,  or'in  other  words,  the  law  of  the  country  to  whose  courts  a  party 
appeals  for  redress,  furnishes  in  all  caaes.  prima  faeie,  the  rule  of  deci- 
sion ;  and  if  either  party  wishes  the  benefit  of  a  different  rule  or  law,  as, 
for  instance  the  lex  domicilii,  Isx  loci  contractus,  or  lex  loei  rei  sitce,  he  must 
aver  and  prove  it.  Norris  ».  Harris,  15  California  (Harmon)  Sep.,  326. 
To  this  rale,  an  exception  has  heretofore  been  recognized  to  soma  extent 
in  the  United  States  by  presuming  that  the  common  law  prevails. 
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TITLE      XXIX. 

EVIDEXCB. 

656.  Admiasibilitv  and  effpot  of  evidence, 
»57,658.  Notary's  certificate. 

059.  Evidence  of  foreigu  laws, 

660.  Record,  how  antlienticated. 

661.  Oral  evidence  of  foreign  record, 

663.  Manner  of  proving-  other  official  documents, 

663.  CoQtenta  of  official  certificates. 

664.  Taking  foreign  testimony, 

665.  Form  of  oath,  or  affirmation. 


Ad/missibility  and  effect  of  evidence. 

656.  The  law  of  the  nati  n  within  whose  jurisdiction 
a  tribunal  acta,  determines  the  admissibility  and  effect 
of  evidence  produced  before  it. 

Blocker  <o.  Whittenbarg,  13  Louisiana  Annual  Sep.,  410. 

Wettlake's  Private  Intern.  Law.  §§  173,  177,  413. 

Some  authorities,  however,  make  an  exception  to  this  rule  in  the  case 
of  hooks  of  account ;  and  state  that  their  effect  as  evidence  is  governed 
by  the  law  of  the  place  where  they  are  kept.  See  Story,  Oonfl.  of  L.,  % 
633;  FtMx,  Brmi  IntertuitioTial  PriirS,  I.,  p.  461. 

The  presumptions  arising  from  a  contract  are  said  by  Demangeat,  1 
FiBUx,  Dr.  Intern.  FrivS,  p.  461,  note  (a,)  to  be  within  this  rule ;  but  the 
opinion  of  J5e?lic,  (1  Id.,  p.  460,)  to  the  contrary  ia  onsidered  to  be 
correct. 

Notary'' s  certificate. 

657.  The  certificate  of  a  notary,  if  made  under  his 
signature  and  seal  of  office,  is  sufficient  in  form  where- 
ever  produced  in  evidence. 

In  re  Davis'  Trusts,  Lam  Rep.,  8  Equity  Series,  (18. 

Where  an  affidavit  is  sworn  before  a  notary  abroad,  the  signature  must 
be  verified  by  oath  before  it  can  be  received  here,  though  the  rule  has 
been  relaxed  where  the  fund  was  very  small,  (Mayne  o.  Butler,  13  Weekly 
Sep.,  128.) 

In  re  Earl's  TruBts,  4  Kay  &  Johnson's  Ri^p. ,?,<tO. 

The  same. 

658.  The  certificate  by  a  notary'  of  his  presentment 
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for  and  demand  of  acceptance  or  payment  of  any  instru- 
ment which  is  negotiable  by  the  law  of  the  place  where 
it  is  payable,  and  of  the  refusal  of  either,  and  of  his 
protest  of  such  instrument,  and  of  his  service  of  notice 
thereof  on  any  or  all  the  parties,  specifying  the  mode 
of  giving  such  notice  and  the  reputed  place  of  residence 
of  the  party  to  whom  the  same  was  given,  creates  a  dis- 
putable presumption  of  the  facts  contained  in  such  cer- 
tificate" as  against  all  persons,  but  not  in  favor  of  the 
notary  himself  or  his  successors  in  interest.' 

'  A  uniform  rule  seeiuB  desirable  in  the  case  of  negotiable  paper,  leav- 
ing the  effect  of  other  notarial  certificates  to  be  governed  by  the  law  ot 
the  forum.  Tte  American  courts  hold  that  the  admissibility  and  effect 
of  ft  notary's  certificate  are  governed  by  the  law  of  the  forum.  Kirkland 
B.  Wanzer,  3  Duer  {Ifew  Fwft)  B^.,  378  ;  Blocker  s,  Whittenburgh,  13 
LmiMana  AnmuU  Rep.,  410;  Gautt  n.  Sautt,  137d.,673.  An  exception  is 
made  by  the  Lmosof  New  Tcrk,  1865,  ch.  309,  in  the  case  of  a  proteat,  &c., 
of  a  foreign  bill,  note  or  check. 

s  LtmrnofHrev)  r,ir4,1833,  ch.  371,§8;  Bank  of  Vergennea,  7  Barbour 
(Mvi  York)  Sep.,  143. 

^  Thia  eiception  is  omitted  in  the  New  York  statute,  but  eeems  a  rea- 
sonable one. 

Evidence  of  foreign  laws. 

659.  Copies  of  statutes,  codes  or  other  written  laws, 
and  of  the  proclamations,  edicts,  decrees  and  ordin- 
ances of  the  executive  power  of  any  foreign  nation, 
when  authenticated  by  the  great  or  principal  seal  of 
the  nation,  or  printed  in  its  books  or  documents  pur- 
porting or  proved  to  have  been  published  by  the  au- 
thority thereof,  or  proved  to  be  commonly  admitted  as 
evidence  of  the  existing  law,  in  the  tribunals  of  such 
nation,  are  to  be  admitted  by  the  tribunals  of  other 
nations,  on  all  occasions,  as  presumptive  evidence  of 
such  laws,  proclamations,  edicts,  decrees  and  ordin- 
ances. The  unwritten  or  customary  law  of  a  nation 
may  be  proved  by  oral  evidence ;  and  the  books  of 
reports  of  cases  adjudged  in  its  tribunals,  may  also  be 
admitted  as  presumptive  evidence  of  such  law. 

See  Laws  of  New  Tork, ,  1869,  ch.  883, 

The  unwritten  law  of  a  foreign  country  ia  a  fact  to  be  proved,  aa  other 
facta,  by  the  testimony  of  experts  ;  the  statutory  law,  by  the  law  itself, 
or  an  exemplified  copy, 

42 
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Baltimore  &  Ohio  E.  H.  Co.  -u.  Glenn,  38  Maryland  Rep.,  387 ;  Gardner 
D.  Lewis,  7  Om  {Maryland}  Rep.,  377 ;  De  Sobry  «.  De  Laiatre,  3  Harrit  & 
JoAnam's  (Maryland  Sep.,  191. 

A  conatructiou  jfiven  to  the  statutes  or  constitation  of  a  State  by  its 
Bttpreme  judldal  tribunal,  '^  to  be  followed  hj  tlie  courts  of  atker  States. 
Franklin  n.  Twogood,  25  lotoa  Rep.,  530. 

Record,,  7iow  authenticated. 

660.  A  judicial  record  of  a  foreign  nation  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of 
the  tribunal  annexed,  if  there  be  a  clerk  and  seal,  or  of 
the  legal  keeper  of  the  record  with  tlie  seal  of  his  otfice 
annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  chief  judge  or  presiding  officer,  that  the  person 
making  the  attestation  is  the  clerk  of  the  tribunal  or  the 
legal  keeper  of  the  record,  and  in  either  case  that  the 
signature  of  such  person  is  genuine  ;  together  with  the 
certificate  of  the  minister  or  other  oificer  having 
charge  of  foreign  affairs  of  the  nation,  under  whose  au- 
thority the  record  is  kept,  and  having  the  custody  of 
the  great  or  principal  seal  of  such  government,  to  the 
etfect  that  the  tribunal  whose  judicial  act  is  certified, 
had  jurisdiction  to  perform  such  act,  verifying  the  sig- 
nature of  the  clerk,  or  other  legal  keeper  of  the  record, 
and  also  verifying  the  signature  of  the  chief  judge,  or 
presiding  officer. 

Oral  eoidence  of  foreign  record. 
66i.  A  copy  of  the  judicial  record  of  a  foreign  nation 
is  also  admissible  in  evidence,  upon  proof, 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript 
of  the  whole  of  it ; 

2.  That  such  original  was  in  the  custody  of  the  clerk 
of  the  tribunal,  or  other  legal  keeper  of  the  same ; 
and, 

3.  That  the  copy  is  duly  attested  by  a  seal,  which  is 
proved  to  be  the  seal  of  the  tribunal  where  the  record 
remains,  if  it  be  the  record  of  a  tribunal,  or  if  there  be 
no  such  seal,  or  if  it  be  not  a  record  of  a  tribunal,  by 
the  signature  of  the  legal  keeper  of  the  original. 
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Manner  of  proving  other  offi'-ial  docuinents. 

662.  Other  foreign  official  documents  may  be  proved 
as  follows  : 

1,  The  acts  of  the  executive,  or  the  proceedings  of 
the  legislature,  by  journals  published  by  their  author- 
ity, or  commonly  received  as  such  within  the  .iurisdic- 
tion  of  the  nation,  or  by  a  copy  certilied  under  the  seal 
of  the  nation  or  sovereign,  or  by  a  recognition  there- 
of, in  some  public  act  of  the  executive. 

3,  Foreign  documents  of  any  other  class,  by  the 
original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  the  seal  of  the  nation 
or  sovereign,  that  the  document  is  a  valid  and  subsist- 
ing dociiment  of  such  nation,  and  that  the  copy  is  duly 
certified  by  the  officer  having  the  legal  custody  of  the 
original. 

Contents  of  official  certificates. 

663.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  that 
the  copy  has  been  compared  by  the  certifying  officer 
with  the  original,  and  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  such  original,  or  of  a  specified  part 
thereof.  The  official  seal,  if  there  be  any,  of  the  certi- 
fying officer,  must  also  be  affixed  to  the  certificate. 

Talcing  foreign  testimony. 

664.  It  is  the  duty  of  the  tribunals  of  a  nation  to 
assist  the  tribunals  oi'  other  nations  in  procuring  evi- 
dence on  the  application,  duly  authenticated,  of  such 
foreign  tribunals,  transmitted  in  the  manner  prescribed 
by  the  law  of  the  nation  where  the  evidence  exists. 

Nelson  n.  United  States,  1  Peterg  U.  8.  Giro.  Ct.  Sep.,  S36,  note. 

Petition  of  Jay  ajid  Gierke,  5  Sa/idford'a  {J!feiB  York)  Sep  ,  G74. 

This  mode  of  proceeding  was,  iiowever,  disappwved  in  Fercie  o.  Public 
AdminiBtrator,  3  BradfoTd's  Surrogate  {2fea>  York)  Rep.,  249,  264,  as  ex- 
poeed  to  the  objection  tbat  it  removed  the  investigation  into  a  foreign 
court  and  subjected  it  to  foreign  rulee  of  evidence. 

The  French  tribunals  execute  letters  rogatory,  whicJi  are  trangmitted 
to  them  by  the  Minister  of  Justice,  who  receives  them  from  the  Minister 
of  Foreign  Afi^a.  F(dix,  Droit  Intern.  Privi,  I.,  p.  4S6.  Similar  pr-.- 
visions  exist  in  Austria,  Id.,  p.  473, 

In  the  United  States  the  courts  act  without  these  formalitieB, 
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Form  of  oath  or  affirmaUon. 

665.  An  oath  or  affirmation  administered  in  the  form 
required  by  the  law  of  the  nation  within  whose  juris 
diction  it  is  administered,  on  the  requisition  of  a  foreign 
tribunal  specifying  no  form,  is  a  sufficient  authentica 
tion  of  the  testimony  of  a  witness. 

See^afiit,  Droit  Inten'n.  Pnng,  I.,  §§  347-349. 
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TITLE    XXX. 

EFFECT  OF   JUDGMENTS- 

Abticlb  666.  Force  of  public  or  j  udicial  acts. 

667.  Effect  of  foreign  judgmenta. 

668.  Irapeachraent  of  foreignjudgment. 

669.  Foreign  jadgment,  forbidden  to  be  enforced. 

670.  Consent  to  esecution  of  foreign  judgment. 

671.  Judgment  in  Tem. 

673.  Judgment  as  to  atatua  of  a  person. 
678.  Effect  of   foreign  judgments  of  divorce,  in- 
solvency and  succession. 

Force  of  pvhlic  or  judicial  acts. 

666.  Full  faith  and  credit  shall  be  given  in  each 
nation  to  the  public  acts,  records  and  judicial  proceed- 
ings of  the  tribunals  of  every  othernation,' party  to  this 
Code,  in  cases  within  its  jurisdiction,  as  herein  defined. 

This  is  tlie  rule  adopted  between  tlie  States  of  the  AmericBU  Union,  by 
tlie  ConttUution  of  the  United  States,  Art.  IV.,  §  1. 

'  This  should  apply  even  though  jurisdiction  was  assumed  under  the 
express  direction  of  positive  law,  {Bishop  on  Marriage  and  Divoree,  vol. 
n  S  132  Rose  u  Himely  4  Oranch's  U.  8.  Gwc.  Ct.  Sep..  341.)  and  to 
judgments  m,  Tem  or  determining  itatiis,  as  well  as  to  personal  judg- 

The  concluding  qualification  here  added,  referring  to  the  unifonu  limit 
of  jurisdiction  prescribed  bl  tliia  Code,  will  preclude  the  uncertainty 
which  has  arisen  in  the  American  courts  in  the  application  of  the  rule 
( United  Statei  CoTittituHon  Art.  IV.,  §  1)  to  cases  where  one  State  is  ac- 
customed to  eserciiB  jurisdiction  under  circumstances  ia  which  another 
would  refuse  to  exercise  it,  and  therefore  would  refuse  to  give  effect  to  a 
judgment  of  the  former. 

It  may,  perhaps,  be  thought  desirable  that  this  provision  should  be  ex- 
tended to  judgments,  &c.,  of  the  nations  which  are  not  parties  to  this 
Code. 

Effect  of  foreign  judgments. 

667.  A  personal  judgment  has  no  effect  beyond  the 
jurisdiction  of  the  nation  within  which  it  was  rendered, 
nor  within  such  jurisdiction  as  against  foreigners,"  un- 
less it  appears  from  the  record  itself  or  other  proof  that 
it  was  rendered ; 
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1.  By  a  competent  tribunal ;  and, 

2.  Between  parties  either  duly  appearing,  or  cited, 
and  legally  represented,  or  defaulting.' 

The  record  IB  nevertheless  open  to  contradiction  io  respect  to  any  juris- 
dictional lact  alleged  tterem. 

'  It  seems  Impossible  to  give  ttis  rale  its  proper  effect,  if  it  is  applied 
to  foreign  judgments  only.  If  an  English  surety  should  sue  his  American 
principal  in  Scotland  for  money  obtained  from  the  surety  under  the  com- 
pulsoty  proceas  of  a  suit  in  Scotland  without  due  appearance  or  citation, 
the  judgment  in  that  suit  ought  not  to  be  evidence  against  the  principal, 
even  in  Scotland. 

'  By  the  declaration  of  September  11,  1860,  between  France  and  Sar- 
dinia for  the  reciprocal  execution  of  decrees  and  judgment*  of  sitperiw 
courts,  (8  Be  Clercq,  118,)  it  was  provided  that  a  court  in  considering  a 
foreign  judgment  can  question  it  only  in  the  three  following  points  : — 
First,  whether  the  decision  was  that  of  a  competent  tribunal ;  second, 
whether  it  was  rendered  between  parties  duly  cited  and  legally  represented 
or  defaulting ;  third,  whether  the  rules  of  public  law  or  the  interests  of 
public  order  in  the  country  where  the  eseention  of  the  judgment  is  de- 
manded are  opposed  to  the  enforcement  of  the  decision  of  the  foreign 
tribunal. 

The  enactment  of  a  provision  creating  a  presumption  in  favor  of  the 
competency  of  a  superior  tribunal  does  not  seem  desirable,  particularly  as 
it  is  easier  to  prove  the  competency  of  a  court  than  to  disprove  it.  See 
Lam  of  New  York,  186S. 

By  the  rule  which  prevails  among  the  American  States,  however,  a 
judgment  of  a  superior  court  of  another  State  is  presumed  to  have  been 
rendered  in  a  case  where  the  court  had  jurisdiction  unless  the  want  of 
juriadictioa  affirmatively  appears  by  the  record  or  by  othecproof.  BiBsell 
0.  Wheelock,fl5  MassachusetU  Hep.,  Zll ;  Buffman  d.  Stimp80n,87/d.,S91; 
Dunbar  v.  Hallowell,  34  lUinou  Sep.,  168 ;  Sanford  ii.  Sanford,  28  Qm- 
ne«tieut  Bep.,  6 ;  Gordon  v.  Robinson,  IS  Maine  Bep..  167 ;  Rankin  o. 
Goddard,  54  Id.,  33.  This  appears  also  to  be  the  rule  applied  by  the 
English  courts  to  foreign  judgments.  Barber  v.  Lamb,  8  Common  Bench 
Sep.,  95,  and  cases  there  cited. 

Some  earlier  authorities  tend  to  the  conclusion  that  a  foreign  judg- 
ment cannoSbe  disputed  where  the  court  by  which  the  judgment  was 
rendered  has  jurisdiction  of  the  subject  of  the  suit  and  of  the  parties. 

These  rules  are  only  applied  by  the  English  courts,  where  it  appears 
that  the  judgment  was  on  the  merits,  and  that  by  the  law  of  the  place 
where  it  was  recovered,  the  decision  was  final.  Frayes  v.  Worms,  10 
Common  Bench  Sep.,  (^,  S.,)  153. 

Impeachment  of  foreign  judgment 
668.  A  foreign  judgment   may  be  impeached    for 
fraud  or  collusion. 

The  authorities  restrict  the  rule  to  fraud  or  collusion  which  could  not 
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But  it  is  sngffested  tliat  this  qualifica- 

Foreign  judgment,  forbidden  to  be  enforced. 

669.  No  nation  is  bound  to  give  effect  to  a  foreign 
judgment,  if  the  enforcement  is  forbidden  by  an  ex- 
press' provision  of  its  own  law. 

See  Article  661!. 

Consent  to  execution  of  foreign  judgment. 

670.  A  foreign  judgment  cannot  be  executed  with- 
in the  territorial  jurisdiction  of  a  nation  without  its 
consent. 

Judgment  in  rem. 

671.  A  j  udgment  against  a  specific  thing,  whether  it 
expressly  determines  the  title  to  the  thing  or  merely 
directs  specifically  its  sale,'  is  conclusive  upon  all  the 
world  as  to  the  title  under  the  judgment  or  under  the 
sale  had  pursuant  to  it. 

'  Judg'ments  directing  sale  for  satiafactioa  of  a  debt,  were  held  to  be 
in  tlie  nature  of  judgments  in,  rem,,  and  governed  by  the  rule  above 
stated  in  Imrie  ii.  Caatrique,  8  Common,  Bendt  Rep.,  {N.  8.,)  405. 

Judgment  as  to  status  of  a  person. 

672.  A  judgment  in  respect  to  the  personal,  political 
or  legal  condition  or  relation  of  a  particular  person  is 
conclusive  upon  all  persons. 

Judgments  on  pedigree  have  been  held  within  the  rule  that  the  record 
of  a  judgment  iiirem  is  evidence  of  the  lacta  adjudicatedagainst  all  the 
world.     EnniB  ii.  Smith,  1852,  14  HoKard'i   U.  8.  Supreme  Ct.  Sep.,  400. 

£^ect  of  foreign  judgments  of  divorce,  insolvency 
and  succession. 

673.  The  effect  of  a  judgment,  rendered  in  a  case  of 
divorce,  or  of  the  administration  of  the  estate  of  an  in- 
solvent or  decedent,  is  subject  to  the  provisions  of  ttie 
next  three  Chapters. 
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TITLE    XXXI. 

RULES    APPLICABLE    TO   PABTICULAR    SUBJECTS 

Chapter  L.  Divorce. 

LL  Bankruptcy  and  iusolTsncj. 
Lll,  Kstates  of  decedents. 
LIII.  Admiraltr. 

CHAPTER     L. 

DIVORCB. 

Abticle  674.  Power  of  divorce. 

(175.  J  uriadiction  unaffected  by  chang^e  of  domicil. 

676.  The  domicil  required  for  juriBdiction. 

677.  Judgment  of  divorce  for  defendant. 

678.  Judgment  of  divorce  everywhere  valid. 
67B.  Sufficiency  of  cause  of  divorce. 

680.  Evasion  of  law. 

681.  Obligations, 
683,  Disabilities . 

683,  "  Divorce  "  defined. 

The  following  Articles  on  the  vexed  subject  of  divorce  have  been  framed 
with  a  general  regard  to  the  principle  suggested  by  Weatlake,  (PrinaU 
Inlerii.  £,,p.  343,)  "  that  divorces  should  not  be  granted  when  they  will  not 
be  internationally  respected,  nor  refused  when  they  are  demanded  by  the 
policy  and  morals  of  the  forum." 

As  the  law  now  stands,  hardly  any  state  observes  the  same  rule  in  re- 
cognizing the  validity  of  divorce  granted  by  other  states,  which  it  asaerts 
in  the  esereiae  of  its  own  jurisdiction  to  grant  divorce.  The  decided 
tendency  of  the  English  and  American  decisions,  however,  is  toward  the 
simple  and  uniformprinciple,  that  the  jurisdiction  to  grant  divorce  ought 
to  depend  upon  the  domicil  of  the  parties,  or  of  one  of  them,  at  the  time 
of  suit. 

The  contradictory  or  conflicting  rules  which  various  states  have 
adopted  as  defining  their  own  jurisdiction  la  this  respect  may  be  con- 
trasted as  follows : 
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1.  That  a  State  may  grant  divorces  to  its  own  citizens  or  subjects. 
S.  That  s,  State  wh(?re  a  marriage  is  contracted  may  dissolve  the  mar- 
riage. 

3.  That  the  State  where  the  Imaband  was  domiciled  at  the  time  of  his 
marriage,  may  dissolve  the  marriaije. 

4.  That  a  State  within  which  an  offense  against  the  marriage  tie  is 
committed  may.  dissolve  tlie  marriage. 

5.  That  a  State  in  which  the  parties,  (that  ia  to  say  the  husband,}  had  a 
domicil  at  the  time  of  an  offense,  wherever  the  offense  may  have  been 
committed,  has  jurisdiction. 

6.  That  the  State  where  the  injured  party  ia  domiciled  at  the  time  of 
the  offense,  has  jurisdiction, 

7.  That  the  State  in  which  the  parties,  {that  ia  to  aay  the  husband,)  has 
domicil  at  the  time  of  suit,  has  jurisdiction. 

This  rule  is,  by  some  authorities,  qualified,  by  conceding  that  the  hus- 
band cannot,  after  the  offense,  change  his  domicil  so  as  to  prevent  the 
wife  from  proceeding  in  the  previous  domicil. 

8.  That  the  State  in  which  a  plaintiff  is  domiciled  has  jurisdiction  with- 
out respect  to  the  domicil  of  the  defendant. 

9.  Tliat  the  State  in  which  either  party  is  domiciled  at  the  time  of  suit 
has  jurisdiction. 

In  many  Stales,  particularly  those  which  refer  to  the  domicil  at  the 
time  of  suit,  an  actual  domicil  for  all  intents  and  purposes  is  not  re- 
quired, but  a  residence  for  a  longer  or  shorter  period  prescribed  by  poai- 

The  first  rule  is  aasert«d  on  the  principles  that  the  status  of  persons 
must  be  determined  by  the  domicil  of  origin,  the  land  of  their  birth, 
and  that  subjects,  wherever  they  are,  must  he  regarded,  at  least  by  the 
courts  of  their  own  country,  as  retaining  their  original  character. 

The  third  rale  ia  asserted  by  some  authorities  as  the  esciusive  ground 
of  jurisdiction,  upon  the  principle  that  the  law  ot  the  place  should  be  re. 
garded  aa  a  part  of  the  contract. 

The  fifth  rule  ia  asserted  as  the  eisclusivo  rule  of  jurisdiction,  on  the 
ground  that  the  oflfense  ia  against  the  law  which  governs  the  status  of 
the  parties. 

The  seventii,  upon  the  ground  that  it  is  for  each  State  to  regulate  the 
status  of  persona  domiciled  within  it ;  and  that,  as  the  law  which  may 
be  in  force  at  the  time  of  suit  ought  to  govern,  so  the  law  of  the  place 
of  which  the  parties  are  subject  at  the  time  of  auit  ought  to  govern. 

The  other  rules  asserted  are  embodied,  either  ainglj  or  in  combination, 
in  the  legislation  of  various  States,  but  have  not  been  the  subject  of  so 
much  discussion  in  an  international  point  of  view. 

The  provisions  of  the  statutes  of  a  few  of  the  American  States  are  ss 
follows : 

The  rule  in  MasmiehmeUa  in  reference  to  the  granting  of  judicial  de- 
clarations of  the  nullity  of  marriages,  void  under  the  statute,  is  as  follows : 
Upon  proof  of  the  fraud  or  other  cause  of  nullity,  the  marriage  shall  be  de- 
clared void  hy  a  sentence  of  divorce  or  nullity,  notwithstanding  that  such 
marriage  was  solemnized  out  of  the  State,  if  the  lihellant  had  his  domicil 
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here  when  tlie  marriage  was  ao  soloiiinized  and  when  the  libel  was  filed. 
Gen.  Stat,  of  Maasachuaetts,  of  18G0,p.  533,  g  4. 

In  reference  to  divorces,  strictly  so  called,  the  rule  is  as  follows :  When 
the  libellant  has  resided  in  this  State  five  consecutive  years  next  preced- 
ing the  time  of  filing  the  libel,  a  divorce  may  be  decreed  for  any  cause 
allowed  by  law,  whether  it  ocotirred  in  this  commonwealth  or  elsewhere; 
unless  it  appear,  that  the  libellant  has  removed  into  this  State  for  the 
purpose  of  procuring  a  divorce.    Id.,  %  II. 

The  law  of  ComneeUcut  is  as  follows  :  "  If  the  petitioner  shall  have 
removed  from  any  other  State  or  nation  to  this  State,  and  shall  not  have 
statedly  resided  in  the  State  three  years  nest  before  the  date  of  the  pe- 
tition, the  petitioner  shall  not  take  anything  by  the  petition,  unless  the 
cause  of  divorce  shall  have  arisen  subsequently  to  the  removal  info  this 
State,  or  unless  the  adverse  party  shall  have  statedly  resided  in  this 
State  three  years  nest  before  the  date  of  the  petition,  and  actual  service 
of  the  petition  shall  have  been  made  upon  such  party,  in  which  cases  the 
the  petitioner  may  maintain  the  petition,  although  he  or  she  shall  not 
have  removed  into  thia  State,  nor  resided  therein,  three  years  nest  be- 
fore the  date  of  the  petition."  Qeii.  Stat,  of  Connecfievi,  of  1866,  p.  306, 
§35. 

In  Pennsylvania,  the  statute  which  formerly  allowed  divorces  to  be 
granted  only  on  the  application  of  a  citizen  of  the  State  who  has  resided 
for  a  year  within  it  has  been  modified  to  allow  divorces  to  be  granted  to 
-a  plaintiff  who  either  is  a  citizen  or  has  resided  in  the  State  for  one  year 
previous  ta  filing  the  petition,     Purdon'g  Digest,  by  BngMln,  348-7. 

The  law  of  the  place  of  the  actual  ftoreit^ifedomicilof  the  parties,  g^vea 
jurisdiction  to  the  proper  courts  to  decree  a  divorce  tor  any  cause  allowed 
by  the  local  laws  without  reference  to  tbe  law  of  the  place  of  the  original 
marriage.  Thia  is  the  rule  laid  down,  as  that  established  in  Pennsylvania, 
in  Colvino,  Beed,  55  Pmnaylvania  State  Bep.,  3T5. 

But  the  courts  held  that  the  power  is  only  to  be  esercised  where  the 
parties  at  the  time  of  the  injury  were  actually  domiciled  within  the  State. 
Dorsey  *.  Dorsey,  7  Watta  (Pennaylsania)  Sep.,  340.  This  rule  has  been 
extended  in  the  case  of  desertions,  to  those  taking  place  in  other  States 
of  the  Union,  but  not  to  those  taking  place  abroad.  Bishop  c.  Bishop,  30 
Pennaslmnia  State  Bep.,  412. 

In  Nea  York,  in  cases  of  adultery,  &c,,  the  courts  have  jurisdiction ; 
1.  Where  both  husband  and  wife  were  inhabitants  of  this  State,  at  the 
time  of  the  commission  of  the  offense ; 

3,  Where  the  marriage  has  l>een  solemiiiKed,  or  has  taken  place  in  this 
State,  and  the  injured  party,  at  the  time  of  the  commission  of  the  offense, 
and  at  the  time  of  exhibiting  the  bill  of  complaint,  shall  be  an  actual  in- 
habitant of  this  State ; 

3,  W^here  the  offense  has  been  committed  in  this  State,  and  the  injured 
party,  at  the  time  of  eshibitmg  the  bill  of  complaint,  is  an  actual  inhabi- 
tant of  this  State.    2  New  York  Betiaed  Statute*,  p,  144,  |  38. 

The  statute  of  Ohio  requires  the  petitioner  to  be  a  resident  of  the  State 
at  least  one  year  before  filing  the  petition,  and  allows  a  divorce  whether 
the  marriage  took  place  orthe  cause  of  divorce  occurred  within  the  State 
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or  elsewhere.  If  the  defendant  is  not  a  resident  of  tlie  country,  service  may 
be  bj  publiciition  and  mailing.  Unit.  Stat,  of  Otiio,  by  Swan.,  &c,,  vol.  I,, 
p.  513,  511. 

The  statute  of  Eiinoia  is,  "  No  person  sliall  be  entitled  to  a  divorce  in 
pursuance  of  the  provisions  of  this  chapter,  who  lias  not  resided  in  the 
State  one  whole  year  previous  tf>  filing  liis  or  her  bill  or  petition,  unless 
the  offense  or  injury  complained  of  was  couimitted  within  thia  State,  or 
whilst  one  Of  both  of  the  parties  resided  in  this  State."  Statutes  of  Illi- 
nois, bs  Seatea,  T.  &  S.,  vol.  I.,  p.  150,  §  3. 

The  statute  of  Indmna  provides  that,  "  divorces  may  be  decreed  by  the 
drcuit  courts  of  this  State,  on  petition  t5led  by  any  person,  who,  at  the 
time  of  filing  snch  petition,  shall  have  been  a  bona  fide  resident  of  the 
State  one  year  previous  to  the  filing  of  the  same  and  a  resident  of  the 
county  at  the  time  of  the  tiling  of  such  petition  which  boiM  fidi  residence 
shall  be  duly  proven  by  such  petitioner  to  the  satisfattion  of  the  court 
trying  the  same."  Act  of  March  4,185'*  StttiUet  of  Indiana  of  1363 
vol.  II.,  p,  3.50,  g  6. 

The  statute  of  Oalifomia  requires  residence  withm  the  State  by  the 
plaintiff  for  divorce,  for  a  period  of  ?iK  months  immediately  preceding 
the  application.    General  Laws  of  Oaliforma  vol  I   p  3415 

The  rule  in  Virginia  is  as  follows :  '  "^o  such  suit  shall  be  ma  ntain 
able,  unless  the  parties,  or  one  of  them  is  a  resident  of  the  State  at  the 
time  of  bringing  the  suit.  The  suit  shall  be  brought  in  the  county  or 
corporation  in  which  the  parties  last  cohabited,  or  (at  the  option  of  the 
plaintiff,}  in  the  county  or  corporation  in  which  the  defendant  resides,  if 
a  resident  of  the  State  ;  but  if  uot,  then  in  the  county  or  corporation  in 
which  the  plaintiff  resides."     Oode  of  Virginia,  of  1860,  p.  530,  §  8. 

Nearly  all  these  rules,  it  will  be  seen,  authorize  divorces  in  cases  in 
which  the  existing  rules  of  international  law  would  not  recognise  the 
validity  of  a  divorce. 

Under  the  English  statute  it  is  understood  that  the  courts  have  juris- 
diction \o  grant  divorces  where  the  domicil  of  the  parties  is  English,  al 
though  the  marriage  and  adultery  took  place  abroad.  They  also  have 
jurisdiction  where  the  parties  are  English  subjects  although  the  offend- 
ing husband  has  changed  his  domicil  and  committed  the  offense  in  a 
foreign  domicil,  and  alsowhete  foreigners  domiciled  abroad  are  married 
in  England  according  to  English  law,     Ghitty'a  Statutes,  vol.  I.,  p.  1375, 

The  English  statute  uuthorizes  the  petition  to  be  served  within  or 
without  the  dominion,  or  service  to  be  dispensed  with  entirely  by  the 

The  provisions  of  this  Chapter,  in  connection  with  those  of  Chapter 
SXXIX.  on  Maiiei.\qe,  have  been  framed  in  the  desire  to  present  a  rnle 
which  would  avoid  the  grave  inconveniences  attending  an  irreconcilable 
conflict  of  jurisdiction  in  reference  to  a  status  so  closely  connected  with 
the  morals  and  welfare  of  society.  No  State,  it  is  conceived,  ought  to 
grant  divorcesuponany  rule  of  jurisdiction  which  it  will  not  reciprocally 
recognize  and  respect  when  exercised  by  any  other  State, 
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Povier  of  divorce. 

674.  The  power  of  a  nation  to  grant  divorces  exists 
in  the  following  cases  only  : 

1.  When  both  parties  have  their  domicil  within  the 
nation  at  the  time  the  applieation  for  a  divorce  is 
made ;'  or, 

2.  When  either  party  has  such  a  domicil  and  the 
other  ia  within  the  jurisdiction  of  the  nation,  and  has 
personal  notice  of  the  proceeding  ;'  or, 

3.  When  the  marriage  was  contracted  witliin  the 
nation  or  by  its  officers,  and  the  applicant  for  the  di- 
vorce is  domiciled  there  at  the  time  of  the  application, 
and  the  other  party  has  sjjch  notice  as  the  proper  au- 
thorities of  the  nation  require/ 

'  story,  Oothffl.  ofL.,%  597  ;  Westlakefs  P-rinate  IntemaMonal  Lavi,f.^\i 
Buhop,  (Marriage  SIHwree,  vol.  II.,  §  14i,)  supported  the  juriadiction  in 
this  case,  and  it  is  established  also  in  Scotland. 

It  is  said  by  Xejit,  (2  Commentaries,  pp.  117, 118.)  that "  if  a  marriage 
is  dissolved  in  a  foreign  country  not  by  aregulac  judicial  sentence  but  by 
a  special  legislative  act  passed  for  that  purpose ;  would  such  a  divorce  not 
be  binding  here !  While  it  is  conceded  fo  be  a  principle  of  public  law, 
that  acts  valid  by  the  law  of  the  place  where  they  arise  are  valid  every- 
where.it  is  at  the  same  time  to  be  understood  that  this  principle  relates 
only  to  civil  acts  founded  on  the  volition  of  the  parties,  and  not  to  such 
as  proceed  from  the  sovereign  power.  The  force  of  the  latter  cannot  be 
permitted  to  operate  beyond  the  limits  of  the  territory,  without  affecting 
the  necessary  independence  of  nations." 

In  an  international  Code  it  seems  proper  to  recognize  tlie  power  of  the 
nation  to  grant  divorces,  leaving  the  department  by  which  this  power  ia 
to  be  esercised,  to  be  determined  by  the  municipal  law. 

'  Bishop  states,  that  the  j  urisdiction  exists  in  this  case  and  that  notice  is 
not  always  necessary,  but  it  seems  proper  to  require  it,  and  the  provision 
contained  in  subdivision  3  will  obviate  any  real  hai'dship. 

'  The  difficulty  arising  when  the  wrongdoer  removes  to  avoid  the  juris- 
diction has  been  the  subject  of  some  discussion,  and  suggests  the  principle 
of  allowing  the  resort  in  such  case  to  the  State  by  authority  of  which  the 


marriage  * 


The  Keviaed  Statutes  of  Louisiana  of  1850,  contain  the  following  pro- 
visions :  Whenever  a  marriage  shall  have  been  contracted  in  this  State, 
and  the  husband,  after  such  marriage,  shall  remove  or  shall  have  re- 
moved to  a  foreign  country  with  his  said  wife,  if  said  husliand  shall  be- 
have or  shall  have  behaved  toward  his  said  wife  in  said  foreign  country 
in  such  manner  as  would  entitle  her,  under  our  laws,  to  demand  a  sepa- 
ration of  bed,  board,  or  a  separation  of  property,  it  shall  be  lawful  for 
her  on  returning  to  the  domici!  where  the  marriage  was  contracted,  to 
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institute  a  suit  tliere  against  her  said  husband  for  tlie  piirpi^sfia  above 
mentioned,  in  the  same  manner  as  if  they  were  still  domiciliated  in  said 
place,  any  law  to  the  contrary  notwithstanding.  In  such  cases  an  attorney 
shall  be  appointed  by  the  court  to  represent  the  al)sent  defendant ;  the 
p)aintiS'  shall  be  entitled  to  all  the  remedies  and  conBerTatorj  measares 
granted  by  law  to  married  women,  and  the  judgment  shall  have  force  and 
effect  in  the  same  manner  as  if  the  parties  had  never  left  the  State.  Rev. 
Stat,  of  Louisiana,  p.  243,  §  4. 

Jurisdiction  unaffected  hy  change  of  dortiic'il. 

675.  A  change  of  domicil  after  proceedings  com- 
menced, does  not  ta.ke  away  the  jurisdiction. 

This  Article  is  inserted  to  provide  for  cases  such  as  those  where  a  domi- 
ciled plaintiff  changes  his  domicil  Ui  avoid  a  cross  hill  by  a  domiciled  de- 
fendant or  one  who  is  not  domiciled  within  the  jurisdiction,  but  ia  only 
found  and  served  there,  under  the  provision  of  the  first  and  second  sub- 
divisions of  Article  674. 

The  domicil  required  for  jurisdiction. 

676.  The  domicil  required  for  the  purpose  of  jurisdic- 
tion to  grant  divorce,  must  be  that  defined  by  Title 
VII.,  on  Domicil. 

Judgment  of  divorce  for  defendant. 

677.  If  a  suit  for  divorce  be  within  the  jurisdiction 
of  the  tribunal,  it  may  entertain  a  complaint  from  either 
party,  and  grant  a  divorce  to  the  defendant  if  the  case 
require. 

This  provision  is  sug-gested  by  J  enness  v.  .lennees,  24  Indiana  Rep., 
35S. 

Judgment  of  divorce  everywhere  valid. 

678.  A  judgment  of  divorce  pronounced  by  the 
proper  authority  of  a  nation  having  jurisdiction,  is  valid 
everywhere 

Suffciency  of  cause  of  divorce. 

679.  The  sufficiency  of  a  cause  of  divorce  depends 
exclusively  on  the  law  of  the  fornm  at  the  time  judg- 
ment is  pronounced. 

WeMalee's  Prvoaie  Intern.  Law,  p.  335. 

The  English  rule,  it  is  anderstood,  adheres  to  the  law  of  England  in  re- 
spect to  the  cause  of  divorce,  in  testing  the  validity  of  a  divorce  from  an 
English  marriage,  granted  by  a  foreign  court  to  suitors  domiciled  within 
its  jurisdiction.     But  the   converse  of   this  rule  would  not  he  applied  ; 
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English   coarta  would   not  grant   divorce  from  a  foreign   marriage  on 
grounds  recognized  only  by  the  foreign  law. 

Tlie  rale  proposed  in  the  text  seems  the  proper  one  to  secure  uniform- 
ity. 

Enasion  of  law. 

680.  A  divorce  granted  by  the  authorities  of  any 
nation  to  a  person,  intending  to  erade  thereby  the  pro- 
visions of  this  Chapter,  is  invalid  everywhere. 

Shannon  v.  Shannon,  8«  MasinckuaetU  Bep.,  134. 

The  doctrino  of  the  comtty  of  nations  requires  tliia.  By  the  existing 
role,  sach  a  divorce  is  perhaps  valid  in  the  State  where  granted.  Walker's 
Aiaerican,  Law,  117. 

Obligations. 

68i.  Obligations  imposed  by  a  judgment  of  divorce 
follow  the  person,  and  may  be  enforced  wherever  he  is 
found. 

Where  a  court  of  competent  jurisdiction  in  New  York,  decreed  a  di- 
vorce a  measa  el  ikaro  between  man  and  wife,  allowing  alimony  to  the 
latter,  and  the  husband  re  no  veil  to  Wisconsin,  for  the  purpose  of  placing 
himself  beyond  the  jurisdiction  of  the  conn  which  could  enforceit,and 
whOein  Wisconsin,  without  disclosing  the  circumstance  of  the  divorce  in 
New  York,  obtained  a  divorce  a  mneido  on  the  allegation  that  his  wife 
had  wilfully  abandoned  him, — it  was  held  that  the  divorce  could  not  re- 
lease the  husband  from  his  liability  to  the  decree  made  against  him  in 
New  York,  upon  that  decree  being  carried  into  judgment  in  any  court 
where  the  defendant  might  be  found,  or  within  whose  jurisdiction  he 
might  have  acquired  a  new  domicil.  Barber  ii.  Barber,  31  Hoieard'a  U.  S. 
Supr.  Gl.  Rep.,  683. 

By  other  provisions  of  this  Codtt,  a  judgment  of  divorce  cannot  directly 
affect  the  title  to  real  property  in  another  nation,  but  it  may  alfect  the 
title  to  personal  property,  tothe  same  extent  as  any  other  transfer  by 
operation  of  law. 

Disabilities. 

682.  Disabilities  imposed  by  a  judgment  of  divorce, 
are  territorial,  and  do  not  iiffect  the  capacity  of  the 
person  when  in  another  jurisdiction,  if  by  tlie  law  of 
the  latter  place,  such  disabilities  do  not  exist. 

Ponsford  v.  Joimson,  'iBlatfJiforA'g  V,  S,  Oirev.it  Cl.  Rep.,  51. 

Adecree  of  divorce  pronounced  by  the  court  of  chancery  of  New  York, 
was,  in  its  purport  and  by  force  of  the  statute  of  the  State,  regarded  as 
an  absolute  dissolution  of  the  marriage  contract  for  both  parties,  but  the 
disqualification  or  disability  to  marry  again  declared  by  the  statute  as  at 
taehing  to  the  guilty  party  by  way  of  penalty  was  considered  as  oper- 
ative only  within  the  State  of  New  York,  and  not  as  incapacitating  him 
from  contracting  a  valid  marriage  in  the  State  of  New  .lorsey,  where  the 
same  disability  does  not  exist,     Ponsford  i),  Johnson,  supra. 
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The  statutes  of  MassB^husetts  contain  a  provision  that,  "  Wten  a  di- 
vorce from  the  bond  of  matrimoaj.  except  for  the  cause  of  adultery,  haa 
been  granted  under  the  laws  of  this  State  or  any  State  or  territory  of  the 
United  States,  the  jasticea  of  the  supreme  judicial  court,  or  either  of 
them,  upon  petition  filed  by  the  party  against  whom  the  divorce  was 
granted,  (if  the  party  reside  in  tliis  State  at  the  time  of  granting  the  di- 
vorce,) and  upon  such  [notice]  as  the  court  shall  order,  may  authorize 
soch  party  to  marry  again."  General  Stat,  of  Masmckuaetta,  of  1860,  p. 
534,  §  36, 

'■  Divorce"  defined. 

683.Theterra  "divorce"  as  used  in  this  ('ode  includes 
a  judgment  declaring  the  parties  or  either  of  them  free 
from  any  or  all  of  the  personal  obligations  of  marriage. 

This  will  include  decrees  of  nullity  and  separation,  as  well  as  decrees 
of  dissolution  of  marriage. 

In  Bitt  V.  Boutinea,  Law  Sep ,  1  Probate  <t  Diuorce,  487,  it  was  Md 
that  the  parties  having  been  marri«(l  in  Scotland,  and  a  second  time  in 
Belgium,  a  Belgian  judgment  dissolving  the  Belgian  marriage,  did  uot 
dissolve  the  Scotch  marriage 

Uudec  the  unitbrm  rules  emiHxIied  in  this  Code,  a  judgznent  of  divorce 
should  reach,  the  status  of  the  partio-,  and  not  be  limited  to  a  particular 


CHAPTEU    LI. 

BANKEUPTCY    AND    INSOLVENCY. 

884,  Validity  of  discharge. 
68o,  Transfer  of  property, 
686,  Judgment  of  bankruptcy  without  transfer 
of  praperty. 


Validity  of  discharge. 

684.  The  nation,  whose  law,  according  to  article 
603',  governs  the  interpretation  of  a  contract,  or  whose 
law  creates  any  other  obligation,  has  jurisdiction  to 
grant  a  discharge  therefrom  ;  and  such  discharge,  if 
valid  according  to  its  law,  is  valid  everywhere.' 

A  discharge  granted  in  any  other  place,  is  valid  only 
as  against  the  nation  by  whose  authority  the  same  is 
granted,  its  members  and  its  domiciled  residents,'  and 
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such  persons  as  liave  obtained  or  are  seeking  tlie  ben- 
efit of  the  proceedings  in  wliiuh  it  was  granted.' 

■  Chapter  XL VI.  oo  Contracts 

'  StoTy,Oonfi.ofL  t^  8=1  Ttia  13  tlie  (iencml  principle  of  interaa- 
tional  law  laid,  down  by  'flo  y  (Id  %  340,)  and  the  America,ii  caaea  re- 
stricting the  effect  ot  a  baubruptcy  discharge  to  indebtedness  due  to 
citizens  of  the  atate  are  regarded  1  y  him  as  resulting'  from  the  peoaliar 
principles  of  American  Lonatitull  nal  law,  and  not  applicable  to  foreign 
discharges.  Althoiiffh  ao  ne  other  aatliorities  take  a  different  view  it  is 
suggested  as  better  to  adopt  this  general  principle,  and  make  the  dis- 
charge valid  everywhere,  subject  to  the  rightof  every  State  to  apply  all 
property  witlxin  its  territorial  jurisdiction  to  tlie  payment  of  creditors. 
See  Articles  S83  and  685. 

'  Story,  Oonfi.  of  L..%S^. 

*  Persons  who  volnntarily  prove  their  claims  in  the  stale  wliere  the  dis- 
charge Is  granted,  thereby  place  themselves  under  ita  jurisdiction.  Dun- 
lap  D.  Rogers,  47  Ifeie  Hampshire  Rep..  381 ,  Clay  jj.  Smith,  3  Peters'  U.  S. 
Supr.  Ct.  Bep.,  413. 

The  act  relied  on  mast,  of  course,  be  unequivocal.  Donnelly  v.  Corbett, 
7  JTew  Tm-lc  Sep.,  507. 

But  the  rejection  by  courts  in  one  state,  of  the  claim  of  a  non-resident 
against  the  insolvent  estate  of  a  resident,  will  not  bar  the  same  claim 
when  presented  in  the  state  of  t!ie  dominil  of  such  non-resident.  Taylor 
u.  Barron,  35  New  Hampahire  Hep.,  484. 

Transfer  of  property. 

685.  -A.  transfer  of  movables  made  by  a  debtor, 
whether  by  reason  of  judicial  proceedings  or  otherwise, 
which  is  valid  by  the  law  of  the  place  where  it  is  made, 
is  valid  as  to  such  property  everywhere,  subject  to  the 
right  of  any  other  nation  to  give  a  preference  or  lien  in 
respect  to  the  movables  within  its  jurisdiction  to  credi- 
tors who  are  subject  to  its  jurisdiction  as  defined  by 
Title  XXVII., on  Judicial  Powek. 

4  Kent's  Commsntariea,  406  ;  Hant  d.  Columbian  Ins.  Co.,  55  Maine 
Re^.,  390 ;  Dunlap  u.  Hogers,  47  NeiD  Hampshire  B^.,  381. 

It  lias  generally  been  held,  when  questions  have  arisen  in  tlie  United 
States  between  the  bankrupt  under  a  foreign  law  and  liia  assignees  under 
the  same  law,  they  both  being  citizens  and  subjects  of  the  country  enact- 
ing the  law,  where  no  rights  of  creditors,  citizens  of  the  United  States, 
intervened,  that  effect  should  (there)  be  given  to  the  foreign  law.  Ples- 
tero  11.  Abraham,  1  Paige  (New  York.)  S^.,  2S6 ;  Abraham  v.  Plestero,  3 
Wendell  {New  York)  Sep.,  540 ;  Hall  v.  Boardman,  14  New  Hampshire  Rep., 
38 ;  Hoag  ».  Hunt,  31  Id.,  106 ;  Smith  0.  Brown,  43  Id.,  44  ;  Dunlap  -e. 
Rogers,  47  New  Hampshire  Mep.,  381 ;  Hall  o.  Winchell,  38  Vermont 
Rep.,  588. 

It  is  the  settled  policy  of  the  courts  iu  the  United  Statea,  that  a  prior 
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assignment  in  bankruptcy  uniier  a  foreign  law  will  not  tcaiii^rer  property 
islsewhere  as  ftgainst  a  creditor  of  thu  baiikTajit  who  is  a  citizen  of  tliB 
government  where  tho  property  is  3itaftt«d.  Frink  c.  Buss,  45  JV^ic 
Sampahire  Sep.,  33i>. 

Judgment  ofhanliru.-ptoy,  loithout  transfer  of  prop- 
ffrty. 

686.  ^  ,i  adgmeut  dlvestini;  a  debtor  o?  Uis  property, 
■:vithout  a  transfer  by  Mm,  is  valid  iu  the  cases,  and  to 
the  extent  prescribed  in  Cliapter  XLA""!!!.,  on  Judicial 
Power  in  Citil  Cases. 


CHAPTER    LIT. 

ESTATES     OF     DECEDENTS. 

Akticlb  687.  J  ariadlction  to  grant  rKimiiiistriition. 
G88.  Limit  of  administratiou. 
681).  Local  nature  of  power  of  adniinistraticm. 

690.  Actioiis  by  foreign  personal  representative. 

691.  Principal  and  ancillary  iiilmiiiistrations. 
G92-.  Title  to  movables. 

693.  Ancillary  representatiTC. 
004.  Ciiiirae  of  admittistrntion. 
Oyj.  Application  of  property  to  payment  ol'  dece- 
dent's debts. 
006.  Actioua  ogainst  foreign  personal  ropresenta- 

091'.  When  judgment  of    Probate    Court,  as    to 

right  of  succession,  ia  conclusive. 
69S.  Probate  of  will  of  property  in  foreign  coan- 

J ii,r Isdiction  to  grant  administration,. 

687.  Subject  to  the  provisions  of  articles  388  to  ii4-l 
inclusive,'  the  nation  within  wliose  jurisdiction  the 
movables"  of  a  decedent  or  his  debtors'  or  their  prop- 
erty are  found,  has  jarisdiction'  to  grant  authority  to 
administer  sucli  movtitoles  and  tlxe  debts  due  to  the  de- 
cedent by  such  debtors,  in  the  mode  prescribed  by  tliis 
Chapter,  whether  with  or  without  a  will. 

'  The  reference  is  to  the  consular  power  to  administer  the  assets  of 
seamen,  &c, 

44 
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'  Matter  of  Tesldor,  3  Bradford^a  Surrogate  {New  York)  Eep.,  105; 
Public  Administrator  d.  Hugliea,  1  Id.,  135.  "  Upon  tKe  wliole,"  says 
Surrogate  Bbadpobd,  in  Koliler  c.  Knapp,  (1  Bradford  Surr.  New  York 
Sep.,  344,)  upon  a  review  of  authorities, "  I  am  inclined  to  tlilnk  that  the 
modem  rule,  accommodating  itself  to  new  cases  and  exigencies,  is  in  fa- 
vor of  the  exercise  of  jnrisdiction  upon  tlie  sole  basis  of  assets  of  a  for- 
eign decedent  coming  into  the  State  after  his  decease." 
By  the  trtaty  between  the  United  States  and  the 

Swiss  Confederation,  1830,  Art.    VI.,  11  U.  S.  Stat.  t(  L.,  387. 

Brnnawick  and  Liineberg,      1854,    "  I.,  11  Id.,  601. 

Two  Sicilies,  1853,    "     TII„  11  Id.,  639. 

France,  1853,    "        X.,  10  Id.,  (2V.,)  114. 

Russia,  1833,   "        X.,  8  Id.,  444. 

and  some  other  American  treaties,  any  controversy  that  may  arise  among 
the  claimants  to  the  same  succession  as  to  whom  the  property  helonga, 
shall  be  decided  according  to  the  laws  and  by  the  judges  of  the  country 
in  which  the  property  is  sitaated. 

See  also,  treaty  between  United  States  and 

Hesse-Cassel.  March  36, 1844, 9  U.  8.  Stat,  at  L.,  {T>:,)  I.,  Art.  V. 

Bavaria,  Jan.      31,1845,  9  Id.,  9. 

Sasony,  May     14, 1845,  S  Id.,  48. 

Nassau,  May      37, 1846,  9 /ti.,  48. 

See,  however,  the  convention  between  France  and  Anstria,  lor  the  reg- 
ulation of  successions,  Dec,  11, 1866.  Art.  II.,  (9  Be  Glercq,  p.  075,)  which 
provides  that  claims  to  the  silccession  of  movables  left  in  one  country  by 
subjects  of  another,  whether  at  the  time  of  their  death  established  there, 
or  simply  transiwry  persona,  are  within  the  jurisdiction  of  and  determin- 
able by  the  laws  of  the  State  to  which  the  deceased  belonged. 

'  Debts  constitute  assets  where  the  debtor  resides.  Kohler  v.  Knapp, 
1  Bradford's  SurrogaU  (NeiB  York)  S^.,  241, 

'  When,  however,  its  eserciaeofsnch  jurisdiction  would  be  productive 
of  injustice,  inconvenience,  or  conflicting  equities,  the  nation  should  de- 
clinetoexercise  it,  and  remit  the  property  abroad  (or  dislribatioii.  Har- 
vey o.  Richards,  1  Mna&n  U.  3.  Glrc.  Ot.  Rep.,  381,  413 ;  Cooper's  EqtiUy 
Pleadings,  pp.  1, 3,  3;  Parsons  v,  Lyman,  20  Neu>  York  Sep.,  103,  125. 

Limit  of  administration. 

688.  The  provisions  of  the  last  article  do  not  apply : 

1 .  To  those  movables  belonging  to  a  decedent  at  the 
time  of  Ma  death,  which  have  been  brought  within  the 
.jurisdiction  after  a  personal  reprei^entative  duly  ap- 
pointed elsewhere  has  taken  possession  of  them  within 
the  jurisdiction  of  the  nation  appointing  him  :  uor,' 

2.  To  debts  due  by  parties  to  a  negotiable  instrument 
which  at  the  time  of  the  holder's  death  was  within  an- 
oth'-r  jurisdiction,  the  di^i^i^lpnt  b^iug  also  domiciled 
therein  at  his  death." 
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's  Private  International  Law,  %  295  ;  Story,  Vonjl.  of  L.,  ^  520  ; 
Currie  «.  Bircham,  1  DowUng  <fe  Roland's  Sep.,  S5. 

'  Owen  «.  Moody,  39  JUusiasippi  (7  Cushman)  Sep.,  79.  This  exception 
has  been  recognized  in  respect  to  property  wUcli  ncvor  became  asHets 
within  the  local  jurisdiction  hat  was  removed  into  that  jurisdiction  from 
the  place  of  principal  jurisdiction. 

Local  nature  of  power  of  admdnistration. 

689.  A  personal  representative  cannot  act  beyond 
tile  limits  of  the  nation  appointing  him,  in  relation  to 
property  of  the  decedent,  except  as  provided  in  the 
next  article. 

This  provision  departs  aonicwhat  from  the  rule  recognized  by  the 
New  York  Couctof  Appeals.  Peterson  c.  Chemical  Bank,  33  JV^w  York 
Bcp.,  31. 

The  rule  laid  down  iu  Marc.y  ■o.  Maroy,  32  Connecticut  Rep.,  308,  as  be- 
in^supported by  the  currentof  American  decisionsat  the  present  day,  ia 
tliat,  in  the  absence  of  an  ancillary  adiniiiiatration,  a  principal  adminis- 
trator, and  Of  fortim'i,  an  executor,  can  collect  and  remove  debts  or  prop- 
erty due  or  situated  in  another  State,  if  voluntarily  paid. or  given  up. 

Actions  by  foreign  persoTial  representative. 

690.  A  foreign  personal  representative  may  sue, 
without  any  other  appointment,  to  enforce  hia  title  to 
the  movables  and  debts  mentioned  in  article  688,  or  to 
recover  debts  due  by  persons  who  at  the  time  of  the 
creditor'sdeath  had  their  domioil  within  the  jurisdic- 
tion of  the  nation  appointing  him. 

Principal  and  ancillary  administrations. 

69i.  Tlie  place  of  domicil  of  the  decedent  is  the 
place  of  principal  administration ;  every  other  admin- 
istration is  ancillary. 

Cummings  k.  Banks,  3  Barbour  {New  York)  Rip..  69i ;  Onlronaux  r. 
Helie,  3  Ba.ndford't  Gkaneery  Bep.,  513 ;  Juarez  v.  Mayor,  &c,  of  New 
York,  3  Id.,m ;  Churchill  v.  Prescott, 3  Bradford's  Surrogate  (Jfew  York) 
Rep.,  238. 

Title  to  movables. 

692,  Title  to  movables  duly  vested  in  a  foreign  per- 
sonal representative,  or  duly  acciuired  through  a  for- 
eign administration  and  executed  by  possession,   is 

valid  everywhere. 

8tori/,Confl-ofL.,^%  358,  359;  Petereon  n.  Chemical  Bank,  33  Nev) 
YorkBep..2\. 
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The  princlijTe  here  applied  is  not  to  recegiiize  the  power  conferred  bj 
the  cuurta  as  having  any  .extra-territorial  effect ;  hut  to  recogiiiza  tile 
title  acquired  nnder  the  p'jwpr,  executed  by  posseasioji,  aa  valid  every- 
wliere. 

Aiicillary  representative. 

693.  An  an(;i]lary  representative  represents  the 
estate  only  so  far  as  concerns  'the  assets  coming  under 
his  control. 

Course  of  adniinistration . 

694.  Everyancillarypersoiial  representative  is  bound 
to  transmit  to  Ms  principal  the  assets  remaining  in  his 
hands  after  satisfying  the  claims  of  creditors,  who  are 
subject  to  the  jurisdiction  of  the  nation  appointing  him, 
to  be  administered  by  tlie  principal  either  extra- 
judicially, or  if  needful,  under  the  direction  of  the 
tribunals  of  the  doraicil. 

Enohin  v.  Wj-lie,  31  Law  Journ..  Ohane&ry,  404 ;  per  Lord  WeaS)ii/ry  \ 
to  the  contrary,  Lords  Craninorth  and  ChehnsforU. 

It  was  held,  however,  ia  Icwin'a  Appeal  from  Probate,  33  Gonneetieut 
Rep.,  128 ;  and  in  Dawee  b.  Head,  3  Piakering  (Maeaaehiiaelfaj  Bep.,  147, 
that  if  there  is  a  deficiency  of  assbts  in  either  jurisdiction,  all  the  prop-, 
erty  mnst  be  divided  among  the  creditors  in  both  jurisdictions  equally, 
and  if  there  is  a  surplus  in  tlie  foreiffii  jurisdiction,  it  must  be  remitted 
to  the  domestic  administrator  or  distributed  there  in  recognition  of,  and 
in  subordination  to  the  tUltt  and  rights  conferred  by  the  will  or  the  law  of 
the  domicil. 

Applieation  of  property  to  payment  of  decedenfs 
debts. 

695.  The  nation  having  jurisdiction  to  grant  author- 
ity to  administer,  has  also  exclusive  jurisdiction  to  ap- 
ply the  movables  and  debts  to  which  such  authority 
extends,  to  the  payment  of  debts  due  to  pi^rsons  sub- 
ject to  its  jurisdiction,  except  debts  due  by  persons 
having  at  the  death  a  different  domicil  from  that  of  the 
decedent,  payment  whereof  has  been  obtained  within 
the  jurisdiction  of  tlie  nation  of  the  creditor's  domicil' 
by  a  personal  representative  duly  appointed  there. 

■'  Payment  to  the  administrator  of  the  creditor's  domicil  by  a  debtor 
domiciled  elsewhere  at  the  death,  made  at  his  own  domicil,  is  no  bar  to 
an  action  for  the  same  debt  brouaiht  by  an  ancillary  administrator,  ap- 
pointed in  the  debtor's  domicil,  even  aubseqaontly  tothepayment.  Yonng 
V.  O'Neal,  3  Sileed's  (Teitnessee)  Rep.,-  55  ;  Anonymrms,  2  Amer.  Law  Re- 
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Actions  against  foreign  personal  representatvoe. 

696.  A  personal  representative  who  after  having  law- 
fully obtained  possession  of  assets,  becomes  domiciled 
in  the  territory  of  any  other  nation  may  be  sued  as 
such  in  its  courts  by  persons  entitled  to  such  assets. 

This  »ale  was  applied  in  favor  of  a  creditor  in  Baker  v.  Smith,  3  Met- 
calfe {Kentucky)  Rep.,  361:  andof  t lie  next  of  kin  in  MarrionD.  Titsworth, 
18  B  Monroe  (Kentucky)  Sep.,  597. 

In  Evans  v.  Tatera,  9  Sergeant  &  Bawle^s  {PennsyUania)  Sep.,  359.  it 
was  fleM,  however,  that  mere  presence  in  the  foreign  State  without  the 
acquisition  of  a  domicil  there,  wouid  be  sufficient  to  found  the  jurisdic- 

When  Judgment  of  probate  court,  as  to  right  of 
succession,  is  conclusive. 

697.  The  determination  of  a  court  of  probate  in  re- 
spect to  the  right  of  succession  to  movables  is  con- 
clusive in  the  tribunals  of  other  nations  in  proceedings 
for  the  settlement  of  the  same  estate, '  only '  when  the 
deceased  was  domiciled  within  the  jurisdiction  at  the 
time  of  his  death. 

'  Doglioni  v.  Crissini,  Law  Rep.,  ISoufie  of  Lords,  301. 

'  The  parties  in  interest  in  the  place  of  principal  administration  are 
not  bound  by  a  judgment  given  in  the  place  of  ancillary  administration. 
Low  V.  Bartlett,  90  M(Mmchu»etfs  Sep.,  359 ;  Ela  n.  Edwards,  85  Id.,  48. 

Consuls  have  power  to  administer  on  the  estates  of  foreigners  or  dece- 
dents domicUed  abroad,  in  the  cases  provided  in  Articles  338  and  340. 
The  treaty  between  the  United  States  and  Honduras,  July  4,  1804,  (13 
iT".  8.  Stat,  at  L.,  704.)  authorizes  the  consular  officer  of  the  nation  of  a 
foreigner  dying  in  the  country  to  which  the  consular  officer  is  accredited 
to  appoint  curators  to  take  possession  of  his  estate,  so  far  as  the  local 
laws  will  permit,  for  the  benefit  of  the  heirs  and  creditors,  giving  notice 
to  the  local  authorities. 

The  treaty  between  the  United  States  and  Paragnay,  Feb,  4,  1859,  (13 
U.  S.  Stat,  at  L.,  1096,  Art.  X.,)  allows  the  consular  officer  to  take  charge 
of  the  property. 

Probate  of  ■will  of  property  in  foreign  country. 

698.  A  will  of  a  domiciled  resident  disposing  only 
of  property  in  a  foreign  country  is  entitled  to  probate 
in  the  country  of  residence,  for  the  purpose  of  clothing 
the  executor  with  power  to  take  proceedings  in  the 
foreign  country. 

To  the  contrary  see.  Matter  of  Coode,  Lav)  Sep.,  1  Probaie  i&  Bvnorce, 
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CHAPTER     L  1 1 1 . 

ADMIRALTY. 

Article  699.  Extent  of  admiralty  jurisdiction  of  a  nation. 

700.  "Seaa"  defined. 

701.  Rules  of  decision  in  extra-territorial  torts. 

702.  Uniform  proeedui^  in  admiralty. 

The  provisions  of  the  Code  in  relation  to  jurisdiction  over  property,  and 
the  effect  of  judgments  in  rem,  are  supposed  to  be  adequate  for  the  purpose 
of  fixing  the  proper  limits  of  the  judicial  power  in  cases  of  admiralty 
jurisdiction  in  its  international  aspects.  The  distinction  between  the 
jurisdiction  of  ordinary  courts  and  tliose  of  admiralty,  is  mainly  impor- 
tant as  a  question  of  municipal  law,  and  even  there  is  rapidly  disappear- 
ing under  recent  legislation, -the  tendency  of  which  ia  towards  uniformity 


t  of  admiralty  jurisdiction  of  a  nation. 
699.  Th  '  admiralty  jurisdiction  of  a  nation  in  civil 
cases  <'xtends, 

1.  To  all  acts  done  upon  the  s«as ; 

2.  To  all  property  constructed  for  or  employed  in 
navigating  the  seas;  and, 

3.  To  all  <!ontracts  relating  to  such  property  or  for  ser- 
vices on  the  seas,  and  to  their  incidents,  when  the  per- 
sons or  property  are  subject  to  the  jurisdiction  as  de- 
fined by  articles  309  and  312, 

I  Tory's  Gonfi.  of  L„  433  g;  433  h. 


700.  The"sea3"  mentioned  in  the   last    aiticle  in- 
clude : 
1.  Waters  beyond  the  limits  of  any  nation  ;  and, 
3.  Navigable  waters,  whether  tidal  or  not,  in  any 
place  within  the  limits  of  the  nation. 

The  jurisdiction  is  not  limited  to  tidal  waters.  Geuesaeo  Chief  «. 
Fitahagh,135o?o«rd  U.  8.  8u.pr,  Oi.  Bep.,  US ;  Fretzo.Bull.  13iS.466; 
3  Parsons  m  Shipping.  Bk.  3,  ch.  I. ;  The  Eajrle,  7  Wailao^i  U.  8.  8u.pr. 
Ct.  Rep.,  15. 
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Rules  of  decision  in  extra-territorial  torts. 

701.  Ill  cases  of  coUiaion  between  ships  of  different 
nations  or  other  acts  of  damage  to  person  or  property, 
oc  rurriug  beyond  the  jurisdiction  of  any  nation,  and  in 
respect  to  whicli  Chapter  SXXIIL,  on  Collision,  does 
not  afford  a  rule  of  decision,  the  extent  of  the  remedy 
in  damages  to  which  the  injured  party  is  entitled  ie  de- 
termined by  the  law  of  the  forum. 

By  tte  other  pcovisiooB  of  this  Code,  (Articles  316  and  338,)  the  same 
rule  must  1}e  applied  to  foreigners  as  to  membe  rs. 

Uniform  procedure  in  adrmralty. 

702.  All  civil  suits  in  the  exercise  of  admiralty  juris- 
diction shall  be  commenced  by  summons.  The  cause 
of  action  shall  be  stated  in  a  complaint,  and  the  defense 
in  an  answer. 

The  determination  of  the  controversy  shall  be  by  a 
judgment. 

The  provisional  remedies,  the  modes  of  trial  and  of 
executing  the  judgment  shall  be  settled  by  a  conference 
of  judges  in  admiralty  one  appointed  by  each  nation, 
who  shall  agree  upon  uniform  rules  of  procedure. 

See  Beporiof  BrUishJuMeature  Gommisaion.,!^^. 

For  a  lueiaorandum  upon  the  recent  increased  jurisdiction  and  changes 
ill  ihe  practice  of  English  admiralty,  see  Aec(mnts  and  Papers,  1867,  vol, 
LVII.,  (19,) 
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BOOK    SECOND. 
WAR. 


DIVISION    THIBD. 

BELLIGERENTS. 

P\nT   Vll.     Tub  Commbncehkst  ov  War. 

Vill.      TllK   (toNDUCT   OP   W.\R. 

IX.     The  Termination  of  War, 

TiiK  adoptioa  of  such  a  f'txie  as  tliia  outline  propoaes  conteniplstea 
the  prolongation  and  it  possible  the  perpetuation  ot  a  state  of  Peace, 
between  the  nations  uniting  m  its  adoption  It  is  among  its  chief 
objects  by  Uefinin);  rights  and  obligations  that  arc  now  uncertain,  to 
remove  jr  at  least  to  dimlniBli  the  causes  o/  war  b>  reducing,  upon 
common  consent  the  ej-cessiit  armaments  of  modern  times,  to  reduce 
the  temptationi  to  wai  and  by  ihe  estabhsliment  of  tribunals  of  arbi- 
tration to  render  a  resort  to  it  unnecessary  and  wrongful,  in  ordinary 
cases  of  I  fterence 

The  rtgulations  fot  these  p  irposes  contained  in  the  first  Book  of 
this  Cede  narrow  the  ^tope  of  the  te^'nlations  necessary  for  the 
second  Bork  The  adoplun  f  the  sjstoii  would  unite  the  assenting 
nations  in  an  alliance  for  mutual  advantage,  under  which  it  seems  both 
practicable  and  sate  for  tliem  to  renounce,  as  against  each  other,  the  most 
mischievouB  of  the  old  riglits  of  war ;  and  to  concede  to  each  other  the 
exemptions  which  the  most  humane  of  modern  treaties  have  recognized, 
and  the  ameliorations  of  the  e'rils  of  war  for  wlilch  the  most  enlightened 
jurists  liave  contended. 

The  inftnenee  of  modem  civilization  has  affected  the  usages  of  war  in 
two  opposite  directions.     It  has  increased  tlie  deadly  character  of  combat 
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by  scipiitific  improvement  of  the  inatrameuta  of  war  •  while  on  tlie  other 
hand,  it  has  dirainiBlied  the  surface  upon  which  war  acts  in  tlie  dPstruK- 
tion  of  life  and  property,  by  esempting,  to  a  large  degree,  non-combat- 
aots  and  private  property  ;  and,  wliile  increasing  llie  rights  and  protec- 
tion of  neutrals,  lias  practically  increased,  alao,  tile  stringency,  if  not 
the  extent,  of  tlieir  obligations  to  refrain  from  aiding  either  party. 

Tlie  best  authorities  are  now  diaottssiiig  the  qaeation  whether  the 
time  haa  not  come  when  civiliKed  nations  should  disavow  the  old  masim 
that  war  raakea  evei'y  subject  of  one  belligerent  an  enemy  of  every  sub- 
ject of  the  other ;  and  recognize  the  principle  that  war  la  a  duel  between 
nations,  in  which  the  (c<i''ei"nmBnta  and  the  persons  impressed  with  their 
military  character,  are  aloue  to  be  deemed  enemies. 

This  change  in  the  tlieory  of  the  slEite  of  war,  haa  already  made  great 
progress  among  publiclata,  and  is  now  supported  by  eminent  modern  au- 
thoritiea,  while  it  has  received  some  practical  sanction  in  the  proviaious 
of  special  treaties.  It  is  submitted  that  it  is  both  practicable  and  safe 
to  make  the  modem  doctrine  the  basis  of  a  general  Code. 

In  accordance  with  these  conaideratinns  the  general  principles  which 
have  been  followed  iu  the  preparation  of  the  Articles  of  this  Book,  have 

1.  That  aa  between  the  military  forees  of  the  belligerents,  hostiiitieB 
are  saiictiinied  without  other  liiaits  than  those  already  recognized  by 
the  laws  of  civiliz.od  warfare,  as  moiiified  by  recent  general  conventions 
such  as  those  respecting  small  explosive  balls,  and  the  treatment  of  sick 
and  wounded.  One  qualification  should  be  added,  namely :  that  the  use 
of  false  colors  and  aignala  is  forbidden,  aa  an  act  of  bad  faith  ; 

3.  Tliat  nations,  when  they  engage  in  war  with  each  other,  should 
confine  their  struggle  to  military  measures;  and  as  far  aa  posalble  leave 
undiaturbed  all  undefended  peraons  and  places,  all  peaceful  teiations  and 
modes  ol  intercourse,  and  all  property,  public  or  private,  which  does  n^jt 
directly  subserve  the  purposes  of  war  ; 

3.  That  those  nation  a  which  remain  neutral,  must  not  only  refrain  from 
active  assistance,  but  must  exert  themselves  to  prevent  their  people  from 
furnishing  implements  of  warfare  to  either  combatant.  In  accordance 
with  the  rule  adopted  In  aome  recent  treaties,  and  with  usage  in  one  or 
two  cases,  war  material  alone  is  declared  contraband,  and  all  other  pri- 
vate property  not  engaged  in  illegal  traffic,  is  protected  from  capture. 

In  considering  the  application  of  the  provisions  of  this  Book,  it  should 
be  remembered  that  its  object  is  not  to  state  all  the  rules  of  public  law 
which  are  in  force  during  war,  but  only  those  rules  unknown  in  time  of 
peace  which  war  calls  into  application.  By  Article  7,  in  the  beginning 
of  Book  First,  it  Is  declared  that  the  First  Book  treata  of  the  relations  of 
nations  and  of  their  raerahers  to  each  ntlier,  except  aa  they  are  modified  by 
a  state  of  war  ;  and  the  Second  treats  of  the  modifications  in  these  relations 
produced  by  a  state  of  war.  Tlierefore,  the  provisions  for  the  protection 
of  foreigners  and  their  property  which  are  contained  in  Book  First,  are  not 
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repeated  here  ;  as  llipy  will  continue  uninterrupted  in  war  as  in  pence,  ex- 
cept so  far  as  the  provisions  of  this  Book  would  suspend  lliem  during  war. 
The  DoCes,  without  atteiuptiiig  to  refer  to  all  the  authorities,  give  n 
sufGcient  uumt)er  to  afibrd  the  reader  a  convenient  clue  to  the  discussions 
contained  in  the  booliH  couceminj;  the  various  topics  referred  to,  without 
hiirdeiiiri'T  liim  with  multiplied  references. 


PART   VII. 

THE    COMMENCEMENT    OF    WAR. 


Abticlb  70     Proviaunatf  Book  ou  Ptace  ci 
force  eyiept  as  modified. 
704      W  ar     defined. 
J05   Nations  S,l    are  the  only  parties. 

706  Cmlwar 

707  Insurgents  may  be  treated  as  heiligerents. 

708  Insuigents  may  be  recognized  by  foreign 

nations 

709  Di-claration  of  war. 
ilU   Kesponsu  unnecessary. 
711.  "  Reprisal  "  defined, 
713.  Negative  reprisal. 

713.  Positive  reprisal. 

714.  Positive  reprisal   treated   as  declaration 

715.  Hostilities  before  declaration. 

716.  Positive  reprisal  in  violation  of  provisions 

for  preservation  of  peace. 

Provi/ii&ns  of  Book  on  Peace  continue  in  force  ex- 
cept as  modified. 

703.  The  provisions  of  Book  Pirat  of  this  Code  con- 
tinue in  force,  notwithstanding  the  existence  of  war,  ex- 
cept 8()  far  as  it  is  otherwise  expressly  provided  therein, 
or  as  they  are  moditied  by  the  provisions  of  this  Book. 

•'■War''''  defined. 

704.  The  term  "war,"  as  u^ed  in  this  Code,  desig- 
nates a  hostile  contest  at  arms,  between  two  or  more 
nations,'  or  communities  claiming  sovereign  rights.' 

Every  such  nation  or  community  is  termed  a  bf  1- 
ligeient. 
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'  Different  definitions  liave  been  given  by  tlie  writers,  for  diflTecenl 
parposes.  Bee  a  number  of  definitions  collected  by  Mori,  Neuueau 
Droit  Internatioii'il,  Ed.  of  Pradier-Fodiri,  v.  2,  p.  339.  He  contends  for 
a  definition  excluding  unjustifiable  war;  but  obviously  the  definition 
adopted  in  tbis  Clode  mast  inclade  every  confiict  whicli  gives  rise  to  the 
peculiar  rigbta  and  duties  of  neatrals  and  belligerents.  See  also  Ikoiss' 
Lam  of  Nations,  pt.  II.,  p.  43,  where  various  definitions  are  discnssed. 

It  seems  unnecessary  to  distinguish  between  ordinary  public  wars, 
and  niised,  civil  or  social  wars,  (see  Qrotkm,  Jure  Belli  ae  Paeis,  liv.  1, 
ch.  a,)  any  further  than  is  done  by  Articles  705-708. 

*  The  parties  belligerent  in  a  public  war  are  independent  nations. 
But  it  is  not  necessary  to  constitute  war  that  both  parties  should  be  ack- 
nowledged as  independent  nations  or  sovereign  States.  A  war  may  exist 
where  one  of  the  belligerents  claims  sovereign  rights  as  against  the 
other.     Prize  Cases,  3  Blnck't  V.  S.  Supr.  Gi.  Mep.,  667. 

K evolutionary  or  insurrectionary  wars,  so  far  as  necessary  t<i  lit;  pro- 
vided for  in  this  Code,  are  the  subject  of  Articles  705-708. 

Nations,  &c.,  are  the  only  parties. 

705.  War  is  a  relation  of  nation  to  nation,  or  of  corn- 
community  to  community,  and  does  not  affect  the  i-ela- 
tioHs  of  individuals  with  each  other,  except  within  the 
limits  allowed  by  this  Book. 

This  is  the  general  principle  contended  for  by  the  best  modern  au. 
thorities.  and  its  recOff"'*''*''  ^^^  been  the  source  of  the  greatest  amelio- 
rations yet  introduced  into  the  laws  of  war. 

It  used  to  be  a  familiar  ma^im  of  the  hooks,  that  war  makes  all  the 
subjects  of  one  belligerent  enemies  of  each  and  every  subject  of  the 
other.  II<dleek,  Intern.  Law  J; Zaioa  of  War,  ^.  ill,  %1.  And  the  same 
rale  mas  applied  to  strangers  residing  in  the  belligerent  country  or  eonl- 
ing  to  reside  there,  with  knowledge  of  the  existence  of  the  war.  Tmsf, 
Lwai  uf  Ufaiiona,  Part  II.,  p.  83.  In  the  case  of  a  civil  war  those  persons 
were  to  be  regarded  as  enemies  who,  though  subjects  or  citizens  of  the 
lawful  gnvetnment,  were  residents  of  tlie  territory  under  the  power  oi- 
control  of  the  party  resisting  that  government.  Miller  v.  United  States, 
U  WaUace-a  U.  8.  S-apr.  CI.  Sep.,  368. 

The  courts  do  not  notice  the  friendly  disposition  of  the  individual, 
even  in  case  of  a  rebellion.  Woods  v.  Wilder,  43  Nea>  York  Sep.,  164. 
This  legally  imputed  hostility  is  now  so  far  mitigated  by  treaty  pro. 
visions,  and  by  ameliorations  in  the  usages  of  war.  and  is  so  much  op- 
posed to  the  tendency  of  modern  opinion,  that  it  seems  proper  to  recog- 
nize a  different  rule.  It  is  believed  that  the  rule  stated  in  the  text  more 
truly  represents  the  better  opinion  of  civilized  nations,  and  more  nearly 
conforms  to  the  practice  of  liostilities  at  the  present  day.  BhiiitecMi,i,I)roit 
International  CodiJiS,  %%  531, 533,)  says,  that  strictly  speaking  the  belliger- 
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Hot  Stittet  are  the  eiielnies.  The  cUizem  are  not  enemies  of  the  }ioHtile 
State,  nor  of  eacii  other  ;  thougli  they  may  be  treated  as  bucIi  tio  the  ex- 
tent to  which  they  take  part  in  hostilities. 

Tlie  cliief  BigHificance  o(  tiie  inaxim  tliat  in  a  state  of  war.  civiliana 
bBCome  enemieB,  lias  bt'eu  in  its  ajiplicaticm  to  «)ntracts,  and  the  confis- 
cation of  property.  As  to  thesii  suliJKets,  aee  Articles  84(i,  835,  suhd,  5, 
and  S06. 

Civil  war. 

706.  Even  though  an  insniTection  in  a  nation  inter- 
rupts the  course  of  justice,  so  that  the  tribnnala  cannot 
be  kept  open  in  the  disaffected  territory, '  the  insurgents 
are  not  entitled  to  belligerent  rights,  except  so  fat  as 
they  are  recognized  as  belligerents  in  accordance  witli 
article  708. 

Priae  Cases,  3  Black's  TJ.  B.  Supr.  Ol.  Sep.,  687 ;  Shortridgc  e.  Mason, 
'i  Amer.  Law  Bettieie,  95. 

'  Where  the  courts  i)f  juatioo  are  open,  tliere  is  peace,  in  judgnn;nt 
of  law.    Milllgan's  Case,  4  Wallaee's  U.  S.  Bitpr.  Ot.  Bep.,  1, 

Insurgents  may  he  treated  as  belligerents. 

707.  A  nation  in  which  an  insurrection  exists  may, 
without  renouDcing  its  claim  of  jurisdiction  over  the 
insurgents,  or  recognizing  them  as  alien  enemies  or  as 
having  an  established  government,  treat  them  as  bel- 
ligerents, and  claim  from  foreign  nations  the  perform- 
ance of  neutral  dutie-^ 

This  all  ws  tl  e  nat  on   at      b  O)  t  n     ke    1  p  pr       pie  that  a 

civil  war  creates  tl  e  same  bell  gere  t  r  gl  s  aga  ot  ne  tral  as  a  war 
between  two  separate  and  lependent  po  vers  Pr  z  Ca  es  3  Blaek'i 
U.  8.  8upr  Ct  Bep  6)i  A  1  see  n  e  Mar j  ( I  n  on  B?  /  A/o '(i's  Pmc 
Gaseg,  ( U  S  Dist  '  <  )  p  536 

Whether  rebels  cruising  on  the  high  seas  .against  the  property 
of  the  parent  State,  can,  in  any  case,  be  considered  as  pirates,  see  Dana's 
Wheaton,  Elements  of  Intent.  Law,  §  134,  p.  196,  note  84. 

Insurgents  m.ay  he  recognized  hy  foreign  nations. 

708.  When  an  insurrection  exists  in  a  nation,  and 
the  insurgents  have  an  established  government  capable 
of  maintaining  relations  with  other  nations,  any  other 
nation  may  recognize  them  as  belligerents,  without  re- 
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cognizing  their  independence,  and  may  assume  a  posi- 
tion of  nentrality. 

As  to  the  right  to  riicognize  the  independence  of  uisnJ'gi'iitF.  see  Ar- 
ticle 963. 

.Declaration  of  war. 

709.  No  nation,  uniting  in  this  Code,  shall  c:»mmence 
a  u'ar  against  any  nation  wliatever,  without  making 
public  within  its  own  territory,  and  as  far  as  possible 
within  the  territory  of  the  nation  to  be  attacked,  a 
declaration  of  war,  assigning  the  reasons  tliereof,  at 
least  sixty  days  before  committing  the  first  act  of 
hostility. 

A  eivil  wiw  is  never  solemnly  declared  ;  it  becomea  such  by  its  ac 
cidentM  ;  the  number,  jmwer  and  organization  of  the  persons  who  otig- 
inate  and  curry  it  on.  Where  the  party  in  retiellion  occupy  and  hold 
in  a  hostile  manner  a  certain  portion  of  territory ;  have  declared  their  in- 
dependence ;  have  cast  off  their  allegiance  ;  have  organized  armies ;  have 
commenced  hostilities  against  their  former  sovereign,  the  world  acknowl- 
edges them  as  belligerents,  and  the  contest  as  a  war.  Prize  Cases,  2 
BlmUa  U.  8.  -S«pr.  Ct.  Bep..  63^i,  per  Gkieb,  J. 

By  the  above  Article,  it  is  proposed  to  renuire  express  declaration  in 
the  case  of  public  or  international  war  only. 

In  the  twelfth  century,  it  was  the  estabiished  practice,  formally  to 
declare  war,  by  a  communication  under  tlie  seal  of  the  sovereign  of  one 
belligerent  to  the  sovereign  ot  the  other.  Twiss.  Lntn  of  lfiiti<ing,Pajt 
n.,  p.  57, 

The  same  author  sav<>  that  there  can  be  no  doubt  that  in  the  four- 
teenth century  it  was  tl  e  estabi  shed  1  w  of  Europe,  that  aji  offensive 
war  conld  not  be  r  gl  tful  v  com  ne  ed  w  thout  a  previous  declaration 
of  hostilities. 

Wildman,  {Internatio  jil  L  u  v  ">  \  S  says,  that  since  the  peace 
of  Versailles,  in  1763  f  rmal  de  lara  ons  of  war  of  any  kind  seem  to 
have  been  diacont  nued  and  all  tl  e  leg  t  mate  and  necessary  conse- 
quences of  war  flow  at  once  fro  n  a  state  of  public  hostilities  duly  re- 
cognized and   expl  c   iy  annoniLced   by  a  domestic  manifesto  or  State 

Tlie  importance  of  the  question  will  be  much  diminished  by  the  rule 
protecting  private  property  at  sea,  as  well  as  on  IflJid ;  but  it  is  in  the 
interest  of  peace,  as  well  as  in  accordance  with  the  tendency  of  public 
opinion,  to  see  that  the  line  between  the  state  of  yieace  and  that  of  war 
be  clearly  marked  ;  and.  for  this  purpose,  that  a  declaration  in  liome  form 
be  required,   Tlie  objection  to  requiring  one  is,  that  then  acts  of  violence 
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oommitted  on  tlie  liifjh  seas  before  declaration,  will  be  piracj.  Tmss, 
Law  of  NntioM,  Pnrt  H.,  p.  71.  But.  this  objection,  bo  far  as  it  ouglit  to 
be  allowed,  will  be  met  by  Article  71.7. 

It  ie  the  object  at  the  above  Article  to  require  a  declaration  to  be  made 
public  at  home  in  all  cases.  This  is  in  accordance  with  the  present  U3- 
ajies  in  respect  to  the  mode  of  declaration.  Eaposeto  v.  Bowdeii,  1  EUia 
&  BlaeMmrn's  Hep.,  763.  And,  to  entitle  a  belligerent  to  insist  on  the 
performance  of  neutral  duties  by  other  neutral  nations,  a  manifesto 
to  them  is  necessary.  Tmisi,  Lam  of  Ifationii,  Part  II.,  p.  G3.  Ac- 
cordingly, it  is  provided  in  Article  9S9,  that  a  nentral  nation  eamee 
nnder  the  obligations  as  such  to  a  belligerent,  ftotn  the  time  that  a  noti- 
fication of  the  hostilities  is  ofBcially  communicated  to  it  by  such  belli- 
gerent, or  from  the  time  it  voluntarily  declares  itself  neutral. 

Perliaps  the  clause  requiring  sixty  days'  notice  should  be  restricted 
1o  wars  between  nations  uniting  in  the  Code.  For  the  conflicting  opin- 
ions on  the  necessity  o(  a  declaration  of  war,  see  FiorS,  Nmmewu.  Droit 
Intern.,  par  Pradier-FoderS,  va\.  3,  pp.  351-300;  Ortolan,  Diplomatie  de 
laMer,  vol.  S,pp.  13-33;  PhiUimore^s  Intern.  Law,  vol.  3,  pp.  76-88;  Wool- 
»ey'»  Intern.  Law,  %  115,  p.  108 ;  NaMeek,  Intern.  Law  <6  Lav>s  of  Wnr,  pp. 
S5O-350. 

In  the  treaty  between  Great  Britain  and  Portugal,  (Feb.  1»,  1816,  Art. 
XXXI ;)  and  in  the  treaty  between  Great  Britain  and  Brazil,  (Aug.  17, 
1837;)  and  in  treaties  concluded  between  Brazil  and  Prance,  in  1836  ; 
Brazil  and  Prussia,  in  1837  ;  and  Brazil  and  Denmark,  in  1838  ;  it  was 
provided ;  "  A  rupture  of  pacific  relations  shall  be  regarded  as  having 
taken  place,  at  the  date  of  recall  or  dismissal  of  tlie  respective  ambas- 
sadors." 

And  this  arrangement  is  approved  by  Twisi,  (Law  of  Notions,  pt, 
II.,  p.  76,  g  41,)  as  wise  and  reasonable,  and  one  wiiieh,  if  even  generally 
adopted,  would  prevent  all  disputes  and  difficulties  as  to  the  true  date  of 
the  legal  commencement  of  war. 

Response  unneeessary. 

710.  When  one  nation  declares  war  against  an- 
other, the  declaration  becomes  reciprocal,  witliout  re- 
sponse. 

OtoUus,  Lavts  of  War  S  of  Peace.  111.,  c.  3,  g  VIII ;  Tima,  Law  of 
Nations,  pt.  II..  p.  75 ;  Vattd,  Drmt  den  Qens.  liv.  3,  eh.  4,  ^  .yl ;  IIalU'i:k, 
Intern.  Law  S  Lama  of  War,  p.  3.'>6. 


711.  A  repHsal  is  any  species  of  forcible  means 
used  by  one  nation,  for  procuring  redress  from  an- 
other, without  a  hostile  contest  at  arms. 

Reprisals  may  be  either  negative  or  positive. 
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V/ittel  aaya,  (Droit  dm  Gens,  liv.  II.,  cli.  18,  g  343,)  that  "  reprisals  are 
used  between  nation  and  nation,  in  order  to  do  themselveB  justice,  wlien 
tliey  cannot  otlierwiae  obtain  it.  If  a  nation  lias  talteo  possession  of 
what  belongs  to  another,  if  it  refnsea  to  pay  a  debt,  to  repair  an  injury, 
or  t9  give  adequate  satisfaction  for  it,  tlie  latter  may  aeize  something  be- 
longing to  tlie  former,  and  apply  it  to  its  own  advantage,  till  it  obtains 
payment  of  what  is  due,  together  with  interest  and  damages  ;  or  keep  it 
as  a  pledge  till  the  offending  nation  lias  refused  ample  satisfaction.  The 
effects  thus  seized  are  preserved,  while  there  is  any  hope  of  obtaining 
satisfaction  or  justice.  As  soon  as  that  hope  disappears  they  are  confis- 
cated ;  and  then  repiisals  are  accomplished.  It'  the  two  nations  upon  this 
gvoond  of  quarrel,  come  to  an  open  rnptnre,  satisfaction  is  considered  as 
refused  from  the  moment  that  war  is  declared,  or  hostilities  commenced  ; 
and  then  also  the  effects  seized  may  be  confiscated." 

WkMtoji  says,  that  reprisals  are  to  be  granted  only  in  case  of  a  clear 
and  open  denial  of  justice  :  they  may  include  the  following  among  other 
modes : 

1.  Laying  an  embargo  or  sequestration  on  the  ships  and  goods,  or 
other  property  of  the  offending  nation,  foand  within  the  territory  of  the 
injured  State; 

2.  Taking  forcible  possession  of  the  thing  in  controversy,  by  securing 
to  oneself  by  force,  aud  refusing  to  the  other  nation,  the  enjoyment  of 
the  right  drawn  in  question  ; 

a.  Esercieing  the  right  of  vindictive  retaliation  (retorHo  facti,)  or  of 
amicable  retaliation  (reglor^m  de  dr<dt ;)  by  which  last,  the  one  nation 
applies,  in  its  transactions  with  the  other,  the  same  rule  of  conduct  by 
which  that  other  is  governed  under  ^milar  circumstancea.  Lawrejute'^ 
Whent(m,  Mementi  of  Intern.  Law,  pt.  IV.,  ch.  I.,  %  1 ;  Dana's  WheatoH, 
%  280 ;  citinjr  VattM,  liv.  II„  ch.  18 ;  Kliiber,  Broil  det  Gens  Modems  de 
I'Em-ope,  %  234. 

See  also.  Twigs,  Law  of  Nations,  pt.  II,,  ch.  I. ;  Wildman's  Intentn- 
Unnal  Lnv>,  vol.  1,  p.  187  ;  HnUeck,  Intern.  Law  db  Laws  of  Wir,  p.  3!)7. 

Negative  reprisal. 

712.  A  reprisal  which  consists  in  the  refusal  to  per- 
form a  perfect  obligation,  or  to  permit  tlie  enjoyment 
of  a  right,  is  termed  a  negative  reprisal. 

Positive  reprisal. 

713.  A  reprisal  which  involves  the  seizure  or  deten- 
tion of  persons  or  property,  in  violation  of  the  pro- 
visions of  this  Code,  or  without  authority  of  law,  is 
termed  a  positive  reprisah 

A  general  reprisal  is  said  to  lie  made  by  the  aggi'ieved  nation  giving 
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authority  to  its  military  <ir  otliet  officers  to  seize  perrons  or  propKrty  of 
the  other  nation,  in  a  particular  place  or  wlierever  found, 

A  speeuU  reprisal  is  said  to  be  made  by  giving  audi  authority  to  par- 
ticular  individaals  who  have  suffered  injury  from  the  goverument  or 
members  of  the  other  natioc.  But  these  distinctions  it  seems  unneces- 
sary to  define. 

Positive  reprisal  treated  as  declaration  of  war. 

714.  A  nation  upon  which  a  positive  reprisal  is 
made,  may  treat  tlie  same  as  a  declaration  of  war 
against  it,  by  making  public  within  its  own  territory, 
and  as  far  as  possible,  within  the  territory  of  the  na- 
tion making  the  reprisal,  a  declaration  that  it  is  treated 
as  an  art  of  war. 

Any  reprisal  may  aaaume  the  character  of  war,  il  adequate  satisfac- 
tion be  refused  by  the  offending  nation.  Lawrence'it  Wheahiii,  EUinenta 
of  JiUm-a.  Lim, -pt.  IV.,  ch.  I.,S3;  Bana'n  Wfieaton,  ^  S!H. 

Hostilities  b^ore  declaration. 

7i5.  Every  act  of  hostility,  exowpt  in  se!t-defense. 
committed  before  the  expiration  of  sixty  days  after  a 
public  declaration  of  war,  or  without  such  declaration, 
is  unlawful.'  But  this  article  shall  not  render  punish- 
able acts  of  subordinate  officers  committed  by  ex- 
press authority  of  the  nation,  or  under  the  immediate 
necessity  of  preventing  or  protecting  from  violence.' 

'  PrndieT-Fodire  (col.  of  Vattel  of  1863,  v.  3,  p.  403,  note  1,)  followed 
by  MorP,  V.  3,  p.  358,  declares  hostilities  before  declaration  of  war, 
"  piraterie."  But  if  committed  by  vessels  of  war,  under  orders,  the  actors 
conld  scarcely  be  punished  as  pirates.    The  offending  nation  should  be 


*  Ortolan,  IHplomatie  de  la  Mer,  v.  2,  p.  13. 

Positvce  reprisal  in  violation  of  promsions  for 
preservation  of  peace. 

716.  No  nation  uniting  in  this  Code  shall  commence 
war  or  make  a  positive  reprisal  on  another  nation,  in 
violation  of  the  provisions  of  Part  IV.  of  this  Code, 
entitled  Provisions  fok  thk  Presebvation  oi-- 
Peace. 
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PART   VIII. 

THE    CONDUCT   OF  WAR. 


IM  T  L  E    X  X  X  [  I  . 

MIIJTAKY  AUTHORITY. 

TEU  LIV.  Military  law. 
hV.  Martial  Tale.. 
LVI.     Military  occupation. 


CHA  PTER     LIV. 

MILITARY  LAW. 

AltTIClB  717.  '■  Military"  dyfintd. 

718.  '■  Military  law"  defined. 

719.  Jurisdiction   of   military  tribunals   over 

foreigners. 

720.  Mutilation. 

721.  Violations  of  proviBions  of  tUe  Code  for 

protection  of  enemies  or  neutrals. 

722.  Indemnity  for  esceaaea. 

723.  Justification  for  violation  of   provisions 

of  tlie  Code  for  protection  of  oneniieH 
or  neutrals. 

^^ Military''''  defined. 

717.  The  woi-d  "  military."  as  used  in  tliia  Code, 
applies  only  to  public  armed  forces,  by  land  or  sea, 
except  where  a  contrary  intention  plainly  appears. 
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'■'■  Military  law''''  defined. 

718.  Military  law  is  the  body  of  regulations  pre- 
srribed  by  a  nation  for  tlio  government  of  its  mil- 
itary forces. 

ThiH  is  generally  known  as  niiiifar^  iijo,  as  distinguished  /rom  mar- 
tvA  rule.  See  1  Kent's  Commentaries,  370,  note ;  Haikck,  liiln-n .  Law  and 
Lam  of  War,  p.  373 ;  Mills  n.  Martin,  19  Johneon's  {Nev)  York)  Bep..  7 ; 
Martin  V.  Mott,  13  Whe/mii't  U.  8.  8upr.  Gt.  Bep..  10. 

Jurisdiction  qf  military  tribunals  over  foreigners. 

719,  Subject  to  the  restrictions  imposed  by  its  own 
laws,  the  military  tribupals  of  a  nation  are  competent 
to  punish  foreigners : 

1.  When  they  are  impressed  with  the  military  char- 
acter of  such  nation,  as  defined  by  article  736,  and 
commit  offenses  againat  its  military  law  ;  or, 

2,  When  they  are  enemies,  active  or  passive,  as  de- 
fined by  articles  746  and  747,  and  violate  the  provisions 
of  Part  VI  [I.  of  this  Code,  and  fall  into  the  power  of 
such  tribunals. 

But  the  punishment  inflicted  cannot  be  greater  than 
that  affixed  for  offenses  of  the  same  grade,  when  com- 
mitted by  members  of  the  nation. 

Whether  their  power  shall  or  shall  not  extend  to  riviliana  or  passive 
enemies  who  are  meniberB  of  the  same  nation ,  and  to  treason  and  such 
olTetiees  which  are  cognisable  by  the  civil  courts,  is  a  question  of  local 
law.  For  the  rules  on  this  subject  adopted  by  European  nations,  see 
Maurice  Block,  Dietioiuiire  de  I'adm.  Fr.  s.  roe  etai  de  tiege,  referring 
to  the  law  of  1849.  Escriche,  same  title.  The  American  rules  are  dis- 
cueaod  hy  Cushinjr,  in  8  OpiniOTU  of  United  States  Attomeys-Qeneral,  366 ; 
and  see  Halleek,  Intern.  Law  and  Laws  of  War,  p,  378,  g  36.  In  the 
Milligan  Case,  (4  WcUlaee's  U.  8.  8apr.  Ct.  Bep.,  1,)  it  was  held  that  a 
dvilian  could  not  be  subjected  to  military  trial.  And  in  18  Opinions  of 
U.  8.  Attorneys-General,  p.  128,  it  was  declared  that  a  citizen  not  in  the 
military  service  cannot  be  tried  hy  military  commission  in  VFasliington, 
for  an  oflfenee  committed  in  New  York,  within  the  jurisdiction  of  the 
civil  courts,  which  were  in  fall  possession  and  exercise  of  their  powers. 


Mutilation. 
720.  Mutilation  or  disfigurement  of  the  person  must 
not  be  inflicted  as  a  punishment. 

B;r  the  rules  heretofore  existing,  branding  is  allowed. 
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Violations  of  provisions  of  the  Code  for  jyrotevtlon 
of  ertemie'i  or  neut/rals. 

721.  The  military  authorities  of  a  belligerent  are 
bound  to  use  all  their  power  to  enforce  obedience,  by 
all  persons  under  their  control,  to  those  provisions  of 
Part  VIII.,  and  of  Division  V.  of  this  Code,  which  are 
for  the  protection  of  enemies  or  neutrals  ;  and  the  na- 
tion is  bound,  through  its  military  or  other  tribunals,  lo 
punish  those  guilty  of  violating  the  same.'  Such  pun- 
ishment must  be  at  least  equal  to  that  prescribed  for 
offenses  of  the  same  grade  against  itself  or  its  members. 

'  Bluntschli,  Droit  Inteniational  Oodijil,  §  575. 

Indemnity  for  excesses. 

722.  A  nation  is  bound  to  afford  all  the  indemnili- 
cation  possible  for  crimes  and  excesses  committed  by 
its  forces  in  violation  of  tlie  laws  of  war,  or  for  want 
of  discipline. 

See  HoUeck.  Intern.  Law  and  La%es  of  War,  p.  44'^,  §  33. 

No  nation  can  trent  witli  ccuelty  or  deprive  of  tlieit  property  the 
luenibers  ot  Hnotlier  nation,  whom  EOme  calamity,  such  bs  the  distress  or 
stranding  of  a  ship,  tlirows  within  its  borders,  without  wrong  and  just 
claim  of  redi'ess,  Woolsey,  International  Law.  g  59,  p.  94  ;  and  see  Id.. 
%  125.  p.  314. 

Justification  for  violation  of  provisions  of  the  Code 
for  protection  of  enemies  or  neutrals. 

723.  The  orders  of  a  superior  officer  are  a  justifica- 
tion to  an  inferior  officer  or  to  a  soldier,  in  disobeying 
the  provisions  of  Part  VIII,.  and  of  Division  V.  of 
this  Code,     The  superior  is,  however,  responsible. 

"  An  officer  or  soldier,  acting  under  tlie  orders  of  his  superior,  uot 
being  necessarily  and  manifestly  illegal,  would  be  justified  by  liia 
orders."      Keighley  n.  Bell,  4  FoHer  &  Finlnaon,'s  Rep.,  790. 
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CHAPTER     LV. 

MARTIAL  RULE. 

Articlk  734.  Martiiil  rule  and  its  ttfTect. 

T25.  Martial  ral?  needs  no  proclamation. 

736.  ironauls. 

737.  Duty  of  niagistrates  and  civil  officers. 

Martial  rule  and  its  effect. 

724.  Martial  rule  is  the  exercise  i)f  the  will  of  the 
eontmaiider.'  It  must  nevertheless  be  exercised  within 
tlie  limits  of  the  provisions  of  this  Book  of  the  Code, 
and  of  the  military  law  to  which  the  forces  are  subject ; 
but  within  these  limits  it  suspends  all  laws,'  so  far  and 
so  long'  as  ttey  come  in  conflict  with  it. 

Martial  role,  or  tlie  law  applicable  to  the  state  of  siege,  is  regulated 
by  positive  law,  in  the  French  and  other  continental  systeraB.  See  M. 
Block,  Din,  deVadiHinUtraUon  FrancaUe  ;  &  OpimoM  of  U.  8.  Attorneys- 
Oeneml,  366;  HaUeek,  Int.  Law  and  Lawa  of  War,  p.  374,  g  26.  But 
these  regulations  seem  unnecessary  in  an  International  Code,  except  so 
far  as  their  subjects  are  embraced  in  the  proviaiona  of  this  Chapter. 

'  Argument  in  the  MlUigan  Case,  Washington.  Beporler,  May  7, 1866 ; 
aud  the  dedsion  of  the  court,  4  Wallace's  U.  3.  Supreme  Gt.  Bep.,  1. 

The  will  of  the  commander  is  ordinarily  called  martial  laic,  but  iu  the 
proper  sense  it  is  not  law  at  all. 

Wellington,  in  one  of  bia  despatches  from  Portugal  in  1810,  explained 

"  I  think  it  would  be  desirable  to  define  with  precision  oar  ideas  re- 
specting the  establishment  of  military  law,  before  we  determine  to  alter 
the  established  law  of  the  country  in  any  case. 

"  The  following  questions  are  worth  («nsideration  and  decision  on  this 
topic.  What  is  military  law '(  Military  law,  as  applied  to  any  persons, 
excepting  the  officers,  soldiers,  and  followers  of  the  army,  for  whose  gov- 
ernment there  are  particular  provisions  of  law  in  all  well  regulated 
countries,  is  neither  more  nor  less  than  the  will  of  the  general  of  the 
army.  He  punishes  eitlier  with  or  without  trial  for  crimes  either  declared 
to  be  so,  or  not  so  declared  by  any  existing  law,  or  by  his  own  orders. 
This  is  the  plain  and  common  meaning  of  the  term  military  law.  Be- 
sides the  mode  of  proceeding  above  described,  laws  have  been  made  in 
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different  cHiiiiitrieB,  at  diflferent  times,  to  establisli  and  legalize  a  doscrip- 
tion  of  military  ooostitution. 

"  Tlie  commander-in-chief,  or  the  government,  lias  been  autliorized  to 
proceed  by  military  process — that  l8.  by  court^martiftl.  or  council  of  war — 
.  against  perMtns  ofTendiug  against  certain  laws,  or  against  their  own 
orders,  issued  generally  for  the  security  of  tlie  army,  or  for  tbe  establisli- 
ment  of  a  certain  government  or  constitation  odious  to  tbe  people  among 
whom  it  is  etablished. 

"  Of  both  dKScriptioni  of  military  law  there  are  nnmerous  instances  in 
the  liistory  of  the  operations  of  tbe  French  army  during  the  revolution ; 
and  there  is  an  instance  of  the  existence,  botli  of  the  first  mentioned  de- 
scription, and  of  tbe  last  mentioned,  in  Ireland,  during  tht  reliellion  of 
17S8,  wiien  the  people  were  in  insurrection  against  the  governmeut,  and 
were  to  be  restrained  by  force." 

And  in  his  speech  on  the  Ceylon  afiUr,  he  repeats  tbe  description : 

"  I  contend  that  martial  7nw  is  neither  more  nor  jess  than  tbe  will  of 
tlie  general  who  commands  the  army.  In  tact,  martial  law  means  no  law 
at  all ;  therefore,  the  general  who  declares  martial  law,  and  commands 
that  it  shall  be  carried  into  execution,  is  bound  to  lay  down  distinctly  the 
rales,  and  regnlations,  and  limits,  according  to  wbiclt  bis  will  is  to  be 
carried  out.  Now,  I  have,  in  another  country,  carried  out  martini  law — 
that  is  to  say,  I  have  irovemed  a  large  proportion  of  tbe  population  of  a 
country  by  my  own  will.  But  tlien  wliat  did  I  do  ?  I  declared  that  the 
country  should  be  governed  according  to  its  own  national  law,  and  I  car- 
ried into  esecutiou  that,  my  so  declared  will." 

See  also  Halleek,  Intern.  Lain  and  Laics  of  War,  p.  373,  %  25 ;  For- 
asth'9  Gama  and  Qpinionain  UtmstituHitnal  Law  207-216;  and  Append! i. 

'  "  Martial  law  is  qnite  a  distinct  thing  from  ordinary  military  law,  and 
is  founded  on  paramount  necessity,  and  proclaimed  by  a  military  chief." 
1  Kent'g  Commentaries,  877.  HaMam  (ConstUahoiial  Higtory,  I.,  33l(, 
8rd  ed..)  says,  "  It  has  been  usual  for  all  govemments,  during  an  actual 
rebellion,  to  proclaim  martial  law,  m  tht  ^ii»penston  of  cicH  jurisdietwn." 
It  supersedes  all  ciTJl  proceedings  ahith  conflfi  with  it,  but  does  not 
necessarily  supersede  those  wliich  do  not  Bmtmer  s  Law  Dictionary, 
Art,  MUitary  Law. 

•'  It  is,  in  fact,  tbe  law  of  social  -iclf-defense  superseding,  under  tbe 
pressure,  and  therefore  under  the  j  notification  of  an  extreme  necessity, 
the  ordinary  forms  of  justice.  Courts-martial  under  martial  law,  or 
rather  during  the  suspension  of  law,  are  invested  with  the  power  of  ad- 
ministering that  prompt  and  speedy  justice  in  cases  presumed  to  be 
clearly  and  indisputably  of  the  higliest  species  of  guilt.  The  object  is 
self-preservation  by  the  terror  and  the  example  of  speedy  justice.  But 
courta-martial  which  condemn  to  imprisonment  and  hard  labor  belie  the 
necessity  under  which  alone  the  jurisdiction  of  courts-martial  can  law- 
fully exist  in  civil  society."  Opinion  of  Mr.  Sergpant  Spankic,  found  in 
Hough  on  Courts-Martial. 

"Martial  law  is  merely  a  cessation,  from  necessity,  of  nl!   municipal 
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law,  and  what  iiBceasit.v  requires  it  juslifies.  An  alien  itnty  hoBtilely 
invading  a  territory  while  in  arms,  might  lawfully  be  put  to  death  ;  and 
when  taken  prisoner,  if  his  immediate  execution  were  necessary  to  the 
Buppreaaioo  of  inBorrection,  he  might  he  esecuted  immediately,  without 
any  reference  \o  municipal  law.  But  the  insurrection  heing  quelled  and 
tranquillity  restored,  and  the  ordinary  trihunala  proceeding  regularly  in 
the  administration  of  jastice,  an  alien  afay  who  had  been  taken  in  anna 
could  not  he  lawfully  pot  to  death,  either  with  or  without  the  form  of 
being  tried  by  a  coatt^martial ;"  but  mnat  be  dealt  with  according  to  the 
regular  course  of  justice,  .  .  ,  "Thiscaseisclearly  diBtinguiahable  from 
that  of  a  foreigner  assisiiDg  In  a  civil  war.  Where  an  insurrection 
against  a  government  has  become  so  formidable  as  to  aasumu  the  aspect 
of  an  equally-balanced  civil  war,  the  laws  of  war  are  to  be  observed  be- 
tween the  government  and  the  insurgents;  and  native  born  subjects  taken 
prisoners  could  not  properly  be  tried  as  traitors.  And  even  were  an  alinn 
amy  in  the  ranks  of  the  insurgents,  he  would  be  dealt  with  as  a  native 
born  subject."  Opiniona  of  Sir  John  Dodaon,  Sir  John  Campbell,  and  Sir 
R.  M.  Rolfe,  in  Ga»ea  and  Opiniong  in  Cmstttutional  Law,  by  Forsyth,  p.  ISfl. 

Martial  law  can  never  be  enforced  for  the  ordinary  purposes  of  civil 
.or  even  criminal  justice,  except,  in  the  latter,  so  far  as  the  neceaaity 
arising  from  actual  resistance  compels  its  adoption.  Opinions  of  Sir  John 
Campbell,  and  Sir  B.  M.  Wolfe,  in  Oa»e»  and  Opin.  in  Const.  Law,  by  For- 
aytk,  p.  198. 

The  right  concluaion  upon  the  whole  matter  seems  to  be  this  :  "  Mar- 
tial law  may  be  justifiably  imposed  as  a  terrible  necessity,  and  an  act  of 
self-defense  ;  under  it  there  is  a  suspension  of  civil  rights,  and  the  ordi- 
nary forms  of  trial  are  in  alieyanoe.  Under  it  a  man  in  actual  armed  re- 
sistance may  fae  put  to  death  on  the  spot,  by  any  one  acting  under  the 
orders  of  competent  authority  ;  or,  if  arrested,  may  be  tried  in  any  man- 
ner which  sucli  authority  shall  direct.  But  if  there  be  an  abuse  of  the 
power  ao  given,  and  acts  are  done  under  it,  not  bona  fide  to  suppress 
rebellion  or  in  self-defense,  but  to  gratify  malice  or  in  the  caprice  of 
tyranny,  then  for  such  acts,  the  party  doing  them  is  responsible.  Fm-»yQi'» 
Oases  and  Opin.  in  Gonat.  Lam,  p.  314 ;  and  see  Mnlason'a  C'rnnmentai'iea  on 
Martial  Law,\ioaAon,  1867.  Military  necessity  includes  all  those  meas- 
ures which  are  indispensable  (or  securing  the  ends  of  the  war,  and  which 
are  not  forbidden  by  this  Code,  or  the  military  law  of  the  power  by  which 
the  measures  in  question  are  taken.  See  Lieber's  In^ructions  for  the 
Oonemmeat  of  Armies  of  the  United  States,  Ifl"  6,  7. 

Interference  of  the  military  power  with  persons  or  property  other 
than  of  those  impressed  with  the  military  character,  actually  engaged  in 
unlawful  hostilities,  or  spies,  or  pirates,  when  called  in  question  in  the 
civil  tribunals,  can  only  be  justified  on  the  ground  of  a  danger  immediate 
and  impending,  or  a  necessity  urgent  for  the  public  service,  such  as  will 
not  admit  of  delay,  and  when  the  action  of  the  civil  autliority  wonid  be 
too  late  in  providing  the  means  which  the  occasion  calls  tor.  Harmony's 
Case,  13  Howard  S  U.  S.  Supr.  Ct.  Eep.,  110. 
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The  creation  of  a  conimissioii  or  board  to  decide  or  adviae  upon  the 
subject  gives  no  increased  santtion  to  tlie  act.  As  neceaahy  compels,  so 
that  necesait;  alone  can  justify  it.  The  decision  or  advice  of  any  num- 
ber of  persons,  whether  designated  as  a  military  commission,  or  board  of 
officers,  or  council  of  war,  or  as  a  committee,  proves  nothing  but  greater 
deliberation ;  it  does  not  make  legal  what  would  otherwise  be  illegal. 
Argment  in  Milligan's  Case,  Washington  Reporter,  May  7, 1866. 

'  (Jompare  Johnson  v.  Duncan,  3  MarHn'a  {Louisiana)  Rep.,  520 ;  Lieber'g 
Instructitms  for  the  Oovernment  of  Armies  of  United  Slates.  If  6. 

The  municipal  laws  of  a  country  occupied  by  a  conquering  power 
remain  in  forco  until  suspended,  superseded,  or  otherwise  changed  by 
order  of  the  conqueror.  Wingfield  si.  Crosby,  5  UoldiBeU's  {I'entiessee) 
Jtep.,^1 ;  Kutledge  v.  Fogg,  3  /d.,  554,  and  authoritiea  there  cited;  Camp- 
bell V.  Hall,  Loft,  65o ;  Ooviper,  204. 

Martial  rule  may  be  expreaaly  continued  by  treaty  of  peace,  but  only 
to  lUe  extent  of  occupation. 

Martial  rule  needs  no  proclamation. 

725.  Martial  rule  is  .justiiiable  only  by  an  absolute 
anci  ovejTuling  necessity.  W  hen  such  necessity  exists, 
the  rule  may  be  exercised,  without  a  previous  proc- 
lamation, and  in  any  place  actually  possessed  by  a 
belligerent,  whether  an  enemy  or  friend,'  but  in  no 
other  place  ;  and  it  is  always  exercised  at  the  peril  of 
the  commander. 

See  Sl^ntsehli  Din  C>difie,  §  .539 ;  Lteber'a  Imtructiotis.  T[  1. 

Although  som  a  lo  e  sa  that  a  proclamation  is  necessary,  it 
should  not  be  so  regarded 

If  a  general  o  n  n  and  -c  lief  has  the  right  to  enforce  martial 
rule  upon  those  ^  o  a  no  me  nbers  of  hia  army,  he  may  enforce  it 
without  as  well  as  w  a  p  lamation.  All  the  purpose  which  tliat 
effects  is  to  give  notice  of  the  fact. 

There  are,  however,  eases  in  which  a  general  may  use  force  for  other 
purposes  than  to  compel  submission  in  tlie  opposite  army,  and  obedience 
in  his  own.  The  maxim  which  gives  the  reason  and  the  extent  of  the 
power,  is  "  Ifeemsitas  quod  dogit,  defendit."  This  is  a  maxim  not  peculiar 
in  its  application  to  military  men ;  it  applies  to  all  men   under  certain 


Private  persons  may  lawfully  tear  down  a  house 
vent  the  spread  of  a  lire.  But  this  is  not  because  there  is  such  a  thing 
as  fireman's  law,  but  because  necessity  requires  it.  Indeed,  the  maxim 
is  not  confined  in  its  application  to  the  calamities  of  war  and  conflagra- 
tion, A  mutiny,  breaking  out  in  a  garrison,  may  make 
suppression,  and  therefore  justify,  acts  which  would  othe' 
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justifiable.  In  all  tliese  cases,  however,  tlie  person  acting  under  the 
pressure  of  necessity,  real  or  Happoeed,  acts  at  his  peril.  The  correctness 
ol  his  conclusion  must  be  judged  by  courts  and  juries,  whenever  the  acts 
and  the  alleged  necessity  are  drawn  in  qut^stion.  Argnment  in  the  Mil- 
Ugan  Case,  WasMngUn  Bepm-ter,  May  7, 1866. 

A  declftration  of  martial  law,  evBii  in  mie's  oipn  country,  is  the  mere 
announcement,  and  not  the  creation  of  the  fact.  See  HaUeck.Int.  Tmw 
and  Laira  of  War,  p.  373,  §  24 ;  and  opinioos  of  Sir  John  Campbell  and 
Sir  B.  M.  Solfe,  in  Cases  and  Opindons  in  GnnitUuUonnl  Law.  by  Forgyth, 
p.  198. 

I  See  the  Milligan  Case,  4  Waiiace'ti  U.  S.  Sapr.  Gt.  Rep.,  1. 


726.  Consuls  are  subject  to  martial  rule  in  the  same 
cases,  and  to  tlie  same  extent,  as  other  persons. 

Liehe^-'a  Iitstructioia,  If  8. 

Duty  of  magistrates  and  cvoil  officers. 

727.  It  is  the  duty  of  the  civil  officers  and  other 
residents  of  an  invaded  country  to  yield  obedience  to 
martial  rule,  within  the  limits  of  the  provisions  of  this 
Book,  so  long  as  the  military  possession  continues, 
under  pain  of  expulsion  ;  but  oaths  of  allegiance  can- 
not be  reqnired.' 

'  By  the  rules  heretofore  existing,  the  commander  of  a  hostile  force 
may  require  the  magistrates  and  civil  officers  of  the  enemy's  country 
within  Ms  occupation,  to  take  an  oath  to  yield  allegiance  to  his  nation,  so 
long  aa  its  occupation  continues.  Lieber'a  Instrualions,  Tf  26.  But  it  is 
submitted  tKat  the  multiplication  of  oaths  is  needless,  and  the  object  is 
better  attained  by  a  positive  requirement  of  law. 

The  obliga,tiona  imposed  on  the  non-combatant  inhabitants  of  a  sec- 
tion of  country  passed  over  by  an  invading  army,  cease  vthen  the  military 
occupation  ceases;  and  any  pledge  or  parole  given  by  sucli  persons,  in 
regard  Ui  future  service,  is  void.  General  Orders  of  U.  8.  Wa.r  Depart- 
ment. 18fi3,  v.  3,  p.  337.  No.  307,  ^  4. 
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C  H  A  P  T  E  R     L  Y  I . 

MI!,ITAliY  oaaiPA'I'ION, 


'I'lie  provisions  of  this  Cliaiiter  celnte  to  posaession  under  martial  rttle 
ppnding  hoatilitiea.  The  rules  ftpplicnble  to  catwa  of  completed  conquest 
rest  upou  different  principles,  nnd  are  stated  in  Pnrt  IX.,  upon  Thf  Ter- 
MrNATiON  or  Wak. 

AKTrci,B  738.  "Military  occupation"  defined. 

T28.  Allegiance  suspended  by  mililary  occupaiioii. 

730.  I,iiuit  of  power  of  belligerent. 

731.  ('ivil  nnd  criminal  law  witliiii  military  occu- 

733.  Persons  held  to  service  or  labor, 

733.  Effi^ct    of   reconqueat    on    tivil    and    political 

'■'■Militarif  occupation''''  defined. 

728.  MilU-ary  or  belligHrent  occupation,  aa  used  in 
this  Book,  is  a  possession  by  the  military  power  of  a 
belligerent,  sufficiently  firm  to  enable  sixch  belligerent 
to  execute  its  will  within  the  limits  of  the  occupation, 
either  by  force,  or  by  acquiescence  of  the  people,  for 
an  indelinite  future,  subject  only  to  the  chances  of 
war. ' 

But  tlie  modification  of  such  occupation,  resulting 
from  an  armistic^e,  or  other  compact  with  the  enemy, 
does  not  affect  the  power  of  the  belligerent  over  persons 
and  property  within  such  limits,  further  than  is  pro- 
vided by  this  Book,  or  by  the  compact  itself.' 

1  Datm'a  WhBHton.  Elem.  of  Tiilern.  Law,  S  347,  note  1(19,  p.  43fi :  Hiil- 
lerJt,  Intern.  Law  nnd  Lam  of  Wa-i;  p.  778,  Ac,  and  authorities  cited. 
«  8m!  Article  778,  as  to  tlie  effect  of  a 


Allegiance  suspended  hy  military  occupation. 
729.  The  allegiance  of  the  members  of  a  belligerent 
nation  resident  within  the  limits  of  the  military  occu- 
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pation  of  the  enemy,  is  snspt^ndecl,  so  far  as  it  is  in- 
consistent with  the  lawful  authority  of  the  enemy. 

Bawd  Wlieaton,  Eleia.  of  Intern.  Law,  note  l(i9  ;  H/iUe^k.  Intern. 
Laic  and  Laws  of  War,  p.  791,  and  authorities  cited. 

Limit  of  powr  of  belligerent. 

730.  Except  aa  otherwise  provided  in  this  Book,  tht; 
authority  of  a  belligerent,  occupying  the  ten'itory  of 
the  enemy,  extends  no  furtlier  and  no  longer  than  his 
actual  power  extends. 

Dana't  Whealoii.  Elem.  of  InUrit.  Law,  note  UiU. 

Even  tlie  retroaction  of  completed  conquest  only  goes  so  fnr  as  ti>  "i^'e 
peTmanency  to  the  acta  of  the  conqueror,  done  during  military  occupation. 
HaUeek,  Intern.  Law  and  Laws  of  War,  p.  815. 

See  Part  IX.,  on  The  Tkkmin.\tion  of  Wak. 

Ci-gH  and  criminal  law  within  inilitary  occupation. 

73t.  The  civil  law  of  the  people  of  a  territory  which 
is  held  by  »  hostile  inilitary  occupation,  remains  un- 
changed, until  modified  in  accordance  with  the  organic 
law,  or  by  a  treaty  of  peace ;  but  the  hostile  nation 
may  introduce  its  own  criminal  law,  within  the  limits 
of  its  occupation. 

Suggested  hy  Twias.  Law  of  Nittioiis,  Part  II.,  p.  13Ii. 

Persons  Jield  to  service  or  labor. 

732.  The  status  of  persons,  and  the  obligations  of 
service  or  labor,  are  not  affected  by  the  presence  of  a 
belligerent,  who  may  nevertheless  for  military  purposes 
suspend  such  relations  during  the  continiiance  of  the 
military  occupation. 

Lieher,  (JnstruetionB,  Tfl  4a,  43)  says,  ilmt  slavery  \e  abolished  by  the 
invasion  of  a  free  army  ;  but  this  in  not  sustained  by  the  authorities,  or 
ihe  principles  of  international  law. 

"  In  IjarbarouB  times,  the  laws  of  warauthoriKed  the  reduction  to  slavery 
of  a  conquered  people.  These  laws  have  been  softened  nnder  tile  influences 
of  Christianity  and  civilization,  till  now  it  is  the  settled  public  taw  of  the 
Christian  and  civilized  world  that  the  conquest  of  a  nation  by  attother 
makes  no  change  in  the  property  or  the  personal  rights  and  retatians  of 
tlie-  conquered  people.  '  The  people  change  their  allegiance,'  says  Chief 
Justice  Marshall,  (7  Pet.  87,  U.  S.  c.  Charoliraan;)  'their  relations  to 
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llKiir  aiK^iunt  soviireign  are  dissolved,  but  tliBir  relaliane  to  Kiiuh  olhtr  and 
tlieir  rights  of  property  reioaiii  undisturbed.'  On"?  cliange  only  is  effected, 
and  ttiat  is,  that  one  Hovereigii  takes  the  place  of  the  other.  In  a  civil 
war  HOTereigns  are  not  changed,  uolesB  the  rebellion  is  auocBSHfal."  Ar- 
gument in  McCardle  Vn.ae,  VoreytlCs  (Jasei  and  Opinions  iit  ConslitutioiiiU 
i«w.  pp.  4ai,.111), 

Effect  of  reconquest  on  civil  and  political  rights. 

733.  When  a  belligerent  regains  and  maintains 
p<.)ssession  of  territory  taken  from  his  control  diiring 
war: 

1.  All  the  acts  of  political  administration  done  by 
order  of  the  invadtT,  and  all  modifications  made  in  the 
constitution  and  tbe  political  relations  of  the  people, 
unless  made  by  the  will  and  consent  of  the  nation, 
cease  to  be  in  force  ;' 

2,  All  executed  transactions,  whether  transfers  of 
property,'  judgments  rendered,  or  other  acts,  if  con- 
sistent with  the  organic  law  of  the  nation,  and  lawful 
at  the  time  when  they  took  place,  remain  valid. 

1  Fiori,  Nouneaa  Droit  IiUematiortal,  v.  3,  p.  353. 

'  More  Bays,  these  transactions  are  not  valid  by  law,  but  ought  to  be 
confirmed  by  the  sovereign.  Tb.  And  see  BluntscMi,  Droil  Intern, 
CoAifii.  %  731. 

The  exception  in  case  of  an  expulsion  of  the  enemy  by  a  third  power, 
in  which  case  the  authority  of  such  power  is  held  to  some  extent  para- 
mount, is  not  here  recognized.     See  Blantgchli, !;  738. 

As  to  acts  of  courts  of  an  insurgent  power,  see  Hickman  d.  Jones,  U 
WaUace'i  U.  S.  Sapl:  Ot.  Rep..  107. 


TITLE     XXXUI. 

HOSTILITIES. 

Chapter       LVII.  Who  may  wage  hostilities, 

LVIII.  Agiunst  wlmm  hostilities  may  be  waged. 

I-ilX.  The  instruments  and  modes  of  hostilities. 

LX.  Truce  and  a 

LXI.-  Medical  ser 

LXII.  Religious  s< 

LXI  II.  Prisoners. 
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I.XIV.  HuatilitiBS  aga,iii9t  property. 

liXV.  Contraband  of  war, 

LXVl.  ViBitatioii,  acartli  and  capture. 

LXVII.  Blockade. 

LXVIII.  Prize. 

LXIX.  Effect  of  a  state  of  war  on  obligatioDa 

nations  and  their  lueinberis. 

LXX.  Effect  of  a  state  of  war  upon  intercour 

I,XXI.  Effect  of  a  state  of  war  upon  the  adm 


CHAPTER    LVIl. 

WHO    MAY    WAGE    HOSTILITIES. 

Article  TIH,  7)i5.  Authority  to  commit  hoHtilitiep. 

736.  Persons  impressed  witli  military  character. 

737.  Temporary  want  of  authority, 

738.  Compulsory  service. 
T8tl.  Savage  allies. 

740.  Defensive  hostilities. 

741.  Privateering  abolished. 

742.  Punishment  of  privateerinj;. 

743.  Pirates  and  brigands. 

Authority  to  cofR/mAt  hostilities. 

734.  All  acts  of  hostility  are  unlawful,'  except  wIipm 
committed  under  authority  of  a  belligerent,'  or  in  self- 
defense. 

I  Talbot  B.  Jansen,  3  DaUae,  U.  S.  Stipr.  Gt.  Rep.,  138,  160. 

An  alien,  a  native  of  a  State  at  peace  with  Great  Britain,  and  not  in 
the  service  of  any  State  at  war  with  that  government,  who  levies  war 
against  it  within  its  dominions,  is  deemed  guilty  of  treason,  although  he 
enters  it  in  a  hostile  manner.  Fora)/th'«  Com*  and  Opinions  iii,  Con^tUti- 
tii/iial  Law.  p.  199. 

The  anthority  is  usually  that  of  tiie  nation  of  which  the  individual  is 
a  ineml>er;  bat  the  principle  includes  the  authority  of  any  nation,  as 
in  the  case  of  mercenaries,  or  persons  of  one  nation,  enlisting  in  the  mil- 
itary  service  of  another,  against  a  third. 

War  should  be  regarded  a£  sutisisting  between  nations,  not  indi- 
viduals,    BiantscfUi,  Droit  Intern.  Codifie,  %  530,  &c. 

PafeftiiOT/,  (bk.  8,  cll.  6.^31,)  observes  that  it  is  "  a  part  of  tlie  wnv  to 
appoint  what  persons  are  to  act  in  a  hostile  manner  against  tlie  eneiiii-. 
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and  liow  fill' ;  and,  in  consequoiife,  no  private  ptraon  liatli  powur  to  make 
devastation  in  an  enemy's  country,  or  to  curry  off  spoil  or  pluuder,  witli- 
ont  permission  from  his  sovereign;  .  .  .  for  to  be  a  soldier,  and  to  act 
offensive!;  in  a  hostile  manner,  a  man  mnst  be  coiumiasioned  by  public 
antliorlty."   And  see  Caset  and  Opin.  in  Goit^t.  Law,  hy  Fbrnytk,  p.  47fl. 

War  is  wajretl  between  jrovommeots  by  persona  v?liom  they  authorise, 
and  is  not  waged  against  the  passive  inhabitants  of  a  country.  W0olMy'» 
TiUermtlAanal  Law,  %  135,  p.  314 

PortnUi,  in  liis  speech  at  the  installation  of  the  council  of  prizes,  (see 
Heffter,  %  110,)  said,  "  Tlie  right  of  war  Is  founded  on  thiw,  that  a  people, 
in  the  interests  of  self-con  serration,  or  for  the  sake  of  self-defense,  will, 
can  or  ought  to  nse  force  against  anotlier  people.  It  is  the  relation  of 
things,  and  not  of  persons,  which  winstitutes  war ;  it  is  tlie  relation  ol 
State  to  State, and  not  of  individual  to  individual.  Betweeiitwo  or  more 
belligerent  nations,  the  private  pereons  of  which  these  nations  consist  are 
enemies  only  by  accident ;  they  are  not  such  as  men,  they  are  not  even 
as  citizens,  they  are  snch  solely  as  soldiers," 

To  the  same  effect  are  Taller  tand  s  words  in  a  dispatch  to  Sapoleon. 
of  November  30,  ISOfl  {see  Wodsey  s  Mtrn.  i^nw,  §  130,  note,  p.  335-) 
"  Three  centuries  of  civth/ation  liaie  given  to  Europe  n  law  of  nations, 
lor  which,  according  to  the  e-tpression  of  an  illuslrious  writer,  human 
nature  cannot  be  safflciently  grateful  This  law  is  founded  on  the  pnn 
ciple,  that  nations  ought  to  dr  to  one  another  in  peace,  the  most  good, 
and  in  war,  the  least  evil  possible 

"  According  to  the  maxim  that  war  is  not  ft  relation  between  a  man 
and  another,  but  between  '^tate  and  '^tate  in  which  private  persons  are 
only  accidental  enemies  not  such  as  men  nor  even  as  members  or  sub- 
jects of  the  State  but  s'mplj  as  'is  def  nders,  the  law  of  nations  does 
not  allow  tliat  the  rights  of  wa  and  of  nquest  thence  derived,  should 
be  applied  to  peaceable  unarmel  t  zens  t<  private  dwellings  and  prop- 
erties, to  the  mer  hand  se  f  omra  e  to  he  magazines  which  contain 
it,  to  the  vehicles  wh  cl  t  ansiiort  to  narmed  ships  which  convey  it 
on  streams  and  seas  n  a  wo  d  to  t1  e  {le  ■sm\  and  the  goods  of  private 
individuals. 

■'  This  law  of  war,  born  of  civilimtion,  has  favored  its  progress.  It  is 
to  this  that  Europe  must  ascrilie  the  maintenance  and  increase  of  her  pros- 
perity, even  in  tile  midst  of  the  frequent  wars  which  luive  divided  her." 

The  satne. 

735.  Subject  to  article  737,  no  persons  other  than 
those  impressed  with  a  military  fliaracter  may  lawfully 
wage  hostilities,  except  in  self-defense. 

Ji'iUeeR,  Int.  Lnw  and  /-aiM  of  War,  p.  386 :  Valtd,  Droit  ilea  <Jene 
b.  :(.  ch.  15,  S  334 ;  and  Td..  ch.  5,  S  70 ;  1  QaUimu':'  U.  S.  Oire.  Cf.  Bfp., 
.>83 ;  Liiierenee's  Wlieaton,  Elemmtt  of  Intern.  Imw,  pp.  036,  627,  pt.  iv. 
ch.  ii.,  §g  8, 9 ;  Dana't  Wheai^m.,  |§  356,  351. 
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Hallsck,  (abrive,)  saye,  lliat  tlie  bostila  aels  of  bands  of  iniiii,  self-organ- 
isMMi  and  anlf-contTOned,  are  not  bBlllKerent  aiits,  bnt  crimes.  There 
innst  be,  as  etated  In  Article  T!f4,  the  aiil.lioril.j  i>f  a  power  capable  of 
niaking  war,  tn  justify  any  person  in  committing  offensive  hostilities. 

Persons  iTTipressed  with  military  cJtaraHer. 
736.  The  following  ppreons  and  no  others  are  deemed 
to  be  impressed  with  the  militiirj  character : 

1 ,  Those  who  constitute  a  part  of  the  military'  forces 
of  the  nation  ;'  and, 

2.  Those  who  are  connected  with  tlie  operations 
thereof,  by  the  express  authority  of  the  nation." 

'  "Military"  is  defined  by  Article  717. 

-  Liiwrenee'*  Whenton,  Elem.  of  Intern.  Law,  p.  627,  pt.  iv.,  ch.  ii., 
§  8 ;  Bana'g  WJteaton.  %  356 ;  BluiUicldi,  Droit  Intern.  CodifiP,  g  Sfil). 

"  WlieatHti,  as  above.  Tliis  will  include  subsidiary  forces ;  camp  fol- 
lowers, &c.  In  modern  warfare  partisan  and  guerrilla  bauds  are  re- 
garded as  outlaws,  lutd  may  be  punished  by  a  belligerent  as  robbers  and 
murderers.  HaUeek,  Int.  Law  and  Lam  of  Wa^,  886,  887 ;  Befter,  Di'oit 
LitematU>n<d,  §  136 ;  8  PliiUimore'a  Intern.  Law,  §  98  ;  lAelier's  Insli-ue- 
tioHnfor  the  Oovernment  of  Armies  of  the  United  States,  section  iv.  But 
if  employBd  by  tlie  nation,  they  become  part  of  its  forces.  HaUeek,  p. 
386, 1  8. 

M(>r?,  on  this  point  says  that  the  army,  which  may  consist  of  rugnlars, 
volunteers,  mercenaries,  troopa  of  allies,  &c.,  must  he  organiaed,  dia- 
dplined  and  subjected  to  the  command  of  the  public  authority.  Fi(»'i, 
Saufieim  Droit  InterrtaUoiml,  v.  3,  p.  277. 

As  to  the  status  of  t'ranc-tirenrs  during  the  Franco-German  war,  1870, 
Count  Bismarck  declared  to  the  French  government, that  "only  men  who 
can  be  recognized  witliin  gunshot,  as  soldiers,  shall  be  considered  and 
treated  as  such," — and  "  that  all  those  who,  not  l>elng  on  all  occasions 
and  at  a  proper  distance  recognizable  as  soldiers,  may  kill  or  wound  any 
Pruasians.  shall  tw  tried  by  court-martial."  Foreif/n  Relations  of  the 
United  States.  1870,  p.  142. 

Temporary/  want  of  authorify. 

737.  Inhabitants  of  a  country  invaded,  who  sponta- 
neously unite  in  arming  to  oppose  invasion,'  or  who, 
under  military  organization,'  and  for  political  reasons, 
without  motives  of  private  gain,  take  part  in  hostilities 
existing  between  belligerents,'  are  not  to  be  treated  as 
criminals,  unless  after  being  required  by  the  enemy  to 
lay  down  their  arms  or  to  join  the  regular  military 
forces  within  a  reasonable  time,  they  fail  to  do  so. 
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'  Hnlleck,  {Int.  Law  and  Laws  of  War,  p.  388,)  says,  the  proper  dia- 
tinction  in  relation  to  inhabitsntB  rising  en  masse,  was  made  by  Welling- 
ton, in  liis  invasion  at  the  South  of  France,  (1814.)  He  required  tlie 
peasants  en^ged  in  partisan  warfare  tn  tate  arms  openl;  and  join  Sonlt. 
or  stay  peaceably  at  home. 

'  Persons  waging  offensive  hoBtilities  on  land,  without  express  au- 
tLority  of  a  belligerent,  should  be  treated  as  criminals  if  they  act  without 
military  organization .  whatever  tli&  turcamstances  or  motivts. 

'  BluntscliU,  {Droit  International  Codifi^,  §  570,  and  nol«,)  inclines  to 
the  opinion  that  an  unauthorized  corps,  which,  believing  they  have  a  just 
cause,  adopt  a  military  organization,  and  fight  for  a  political  end,  are  to 
be  treated  as  lawful  enemies,  not  criminals:  and  he  instances  the  corps 
of  Garibaldi,  in  the  Italian  wars  of  1859  and  1866,  and  in  the  e!:iieditions 
of  1860  and  1867.  The  above  Article  will  allow  this,  subject  to  the  right 
of  the  enemy  to  require  them  to  join  the  forces. 

lAeber,  {InntrueUon»,  ^  85,)  lays  down  a  stricter  rule.  He  says,  that 
"  war-rel)ela  are  persons  within  an  occupied  territory  who  rise  in  arms 
against  the  occupying  or  conquering  army,  or  against  the  authorities  es- 
tablished by  the  same.  If  captured,  they  may  suffer  death,  whether 
they  rise  singly,  in  small  or  large  bands,  and  whether  called  upon  to  do 
so  by  their  own,  but  expelled,  government  or  not.  They  are  not  pris- 
oners of  war ;  nor  are  they,  if  discovered  and  secured  before  their  con- 
spiracy lias  matured  to  an  actual  rising,  or  to  armed  violence." 

Compulsory  sermoe. 

738.  Except  as  provided  in  articlti  358,'  a  nation  can- 
not exact  military  service  from  any  persons  but  its  own 
members. 

'  The  reference  is  to  the  Article  in  the  Book  on  Peace,  which  regu- 
lates the  obligation  of  military  service  on  the  part  of  foreigners. 

Tlie  inhabitants  of  a  conquered  territory  are  not  deemed  members  of 
the  victorious  nation,  within  this  Article, ex wtpt  when  the  latler,after  com- 
plete conquest,  hae  proclidmed  its  intention  and  manifested  its  power  to 
liold  and  annex  such  territory.  I.ieber'g  Inntruftionn,  f^  2-S,  113 ;  Blvnt- 
nrhli,  Deoit  InternaUoniU  GoMfie,  %  576. 

See  Part  IX.,  concerning  The  Tbrmikation  of  Waii. 

f^vage  allies. 

739.  The  employment,  against  a  civilized  enemy,  of 
savage  allies,  who  are  not  subjected  to  the  rules  of  war, 
contained  in  this  Code,  and  to  the  military  law  of  the 
employing  power,  is  unlawful. 

This  seems  to  be  the  principle  recognized  on  this  subject. 
DiinH,{Whefiton.  Elem.  of  Intern.  /,rew,  S  34-t,  note  166,)  says,  that  the 
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employment,  tlioogh  open  and  acknowledged,  of  savage  allies  who  do  not 
recognize  the  laws  of  war  and  of  oatious,  against  a  civilized  enemy,  is 
discountenanced  by  the  best  jurists  and  Btatesmen  of  modern  times. 

But  it  is  not  a  valid  objection  that  Individual  soldiers  are  of  a  bar- 
barous or  pagan  religion,  when  they  are  under  the  responsible  command 
(if  officers  of  a  civilized  nation,  and  subjected  to  the  articles  of  war. 

Woolges/i  (Inlernali&nai  Law,  ^  137,  p.  317,)  says,  that  "  troops  who  are 
accustomed  to  an  inhuman  mode  of  warfare,  and  belong  to  a  savage  race, 
cannot  be  trusted  to  wage  war  according  to  the  spirit  of  humanity,  and 
iiught  not  to  be  employed," 

Defensive  JiostiUties. 

740.  Subjert  to  article  868,  defensive  hostilities,  on 
sea  or  land,  though  without  puMi<;  antliority,  are 
lawful. 

Halleek,  Intern.  Lam  anA  /ia«(«o/.Tr«r,p.  Sill,  and  authorities  there 
cited;  Lawrenee'»  Wheaton,  Ekm.  of  Intemi.  Liiw,  pt,  iv.,  ch,  ii.,  g  8, 
p,  637 ;  Dawi'ti  Whenlon,  §  aiB, 

Privateering  aboUsJied. 

741.  Privateering  is  and  remains  abolished  ;i  and 
offensive  hostilities  at  sea  can  only  be  waged  by  tlie 
public  armed  ships  of  a  belligerent. 

'  Conference  of  Paris,  18S6.  Nearly  al!  the  nations  of  Europe  have 
acceded  to  this  rule;  see  preliminary  note  to  Chapter  I. XIV.,  concerning 
Hostilities  against  Pkopbrty.  The  United  States  have  always  been 
willing  to  adopt  it,  coupled  with  the  exemption  of  private  property  not 
contraband. 
By  the  convention  between  the  United  States  and 

The  Dominican  Republic,  Feb,   8, 1867,  Art-.  XXV.,  IB  IT.  Rt^ltit.  'it  T...  ISO. 
Venezuela,  Aug.37, 1880,    "    XXV.,  13  7(7.,  114:1, 

Bolivia,  May  13,1858,    "    XXV..  13 /rf.,  1003, 

it  is  provided,  that,  no  member  of  either  nation  ahall  apply  for  or  take 
any  commission  or  letters  of  marque,  for  arming  any  ship  or  ships  to  act 
as  privateers,  against  the  other  nation,  or  against  its  oitisens,  people,  or 
inhabitants,  or  any  of  them,  or  against  the  property  of  any  of  its  in- 
habitants, from  any  prince  or  State  with  which  such  other  nation  shall 
be  at  war ;  and  If  any  member  of  either  nation  shall  take  such  commis- 
sion or  letters  of  mariue,  be  shall  be  punished  according  to  their  respec- 

And  in  the  treaty  between  the  United  States  and  Huatemala,  March 
3,  1849,  Art.  XXV.,  10  IT.  S.  Stnt.  "t  L..  {Tr.,)  1,  it  is  provided  that  such 
persons  may  be  treated  as  pinitf. 

Similar  provisions  are  to  be  found  in  many  other  modern  treaties. 
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PunisJiment  of  privateer ing. 

742.  A  private  ship,  waging  offensive  hostilities 
whether  with  or  without  a  commission  from  a  nation, 
is  a  piratical  ship  ;  and  all  persons  committing  sncli 
hostilities  are  punishable  as  pirates. 

Depredations  on  the  liigh  aeaa,  without  authority  from  any  mtiereign 
Stale,  are  acia  of  piracy.  TMiirrenKe'g  Wheaton,  ElemenU  of  Intern.  Law, 
p.  S46,  pt.  II.,  cli.  11.  §  15  -..Daiui'i  Wheaton,  %  132. 

If  privateering  be  not  abolislied  it  ought  to  be  declariid  tlmt,  "  Any 
sliip  wliich  takea  a.  commission  from  aiiy  other  power  tlian  tlie  nation 
wliose  character  it  beara.  as  defined  by  Cliapter  XX.,  on  National  Cbar- 
ACTEK  OF  Shipfihg,  Is  B,  pimticfil  ship,  B,nd  a.11  persona  committing  hos 
tiiities  under  each  commisaion,  are  punialiable  as  pirates  by  any  ttatiou. 
See  Malleck,  Int.  Law  &  Lam  of  War,  p.  39fl;  and  the  treaty  of  1786,  be- 
tween France  and  Great  Britain. 

It  is  plain,  that  taking  a  commission  from  each  of  two  belligiereota  is 
piracy.  1  PhUlimoTe'e  Intern.  Tjuk,  §  358,  See  also  Liiioretie^s  WheaUm, 
pp.  250-3.'i4,  note  80.  Fomyth't  Gaum  and  Opinioniin  Gonetitutiomd  Tmib, 
p-  IIB. 

Taking  a  commission  from  both  of  two  allied  nations  against  a  com- 
mon enemy  is  equaHy  condemned  by  Kent,  ((femmentoms,  vol.  1,  p.  100  ; 
citing  as  autliorities  (or  tliis  rule.  Vulin'n  Com.,  tome  3,  33.'!i-336 ;  Bf/ii- 
kerahoeck,  c,  17 ;  Sir  L.  .Tenkiitit'  Workii,  714 ;)  althou^Ii  HnUeek,  (p.  396.) 
makes  a  distinction  here,  and  holda  that  this  is  not  piracy. 

The  taking  of  a  commission  from  one  belligerent  by  a  oentral  ship 
ought  ftquftlly  to  be  forbidden,  according  to  Vitttd,  Droit  den  Oen»,  bk.  3. 
ch.  13,  §339. 

An  act  of  Congreaa  of  the  United  States,  prohibits  citizens  to  accept 
within  the  jurisdiction  of  tlie  United  States,  a  commission,  or  any  person 
not  transiently  within  the  United  States  to  consent  to  be  retained  or  en 
listed,  to  serve  a  foreign  State  in  war  against  a  government  in  amity  with 
the  United  States.  It  likewise  prohibits  citizens  from  being  concerned  with- 
out the  limits  of  the  United  Stat<;s,  in  fitting  out  OF  otherwise  asaisting  any 
private  vessel  of  war.  to  cruise  against  the  anbjects  of  friendly  powers. 
Act  of  Congress,  April  30,  1818,  ch.  83,  p,  100,  And  see  Kent's  Commenta- 
ne»,p.  100.  Similar  prohibitions  are  contained  in  the  laws  of  other  coun- 
tries. See  the  "  Austrian  Ordinance  of  Neutrality,"  Aug.  7, 1803,  Arts.  3,  S. 
Tlie  foreign  enlistment  acta  of  Elreat  Britain  and  the  United  States, 

idents,  wlio   receive   commissions,  equip  "privateers,  or  enlist  men  for 
service  in  any  foreign  war.     B  V.  S.  Stat,  at  /,,,  p.  17r>. 
Tlie  above  rule  would  include  all  three  classes  of  cases. 

Pirates  and  brigands. 

743.  Pirates  and  brigands  are  criminals  not  entitled 
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to  the  protection  extended  to  enemies  by  the  laws  of 
war. 

A  military  organization  is  not  euougli.  Blunt»c/Ui,  Droit  Intermt. 
tional  Godijii,  |  513.  If.  bowever,  sacli  forces  join,  and  are  received  by, 
the  belligerent  power,  tliey  become  enemies. 

Partisans,  says  lAfber,  {TnUructiona,  U  81,)  are  soldiers  armed  and 
wearing  the  uuitonn  of  their  army,  but  belonging  to  a  corps  which  actx 
detached  from  the  main  body,  for  the  purpose  of  making  inroads  into  the 
territory  occupied  by  the  enemy.  If  captured  they  are  entitled  to  all 
the  privileges  of  prisoners  of  war. 

Men  or  squads  of  men,  who  commit  hostilitiea,  whether  by  fighting 
or  inroads  for  destruction  or  plunder,  or  by  raids  of  any  kind,  without 
commission,  without  being  part  of  the  organized  hostile  army,  and  with- 
out sharing  continuously  in  tbe  war.  but  who  do  so  with  intermitting  re- 
turns to  their  homes  and  avocations,  or  with  the  occasional  assumption  of 
the  semblance  of  peaceful  pursuits,  divesting  themselves  of  the  cliaracter 
or  appearance  of  soldiers,  sucli  men  or  squads  of  men,  are  not  public 
enemies,  and  therefore,  if  captured,  are  not  entitled  to  the  privileges  of 
priuonera  of  war,  hut  should  he  treated  summarily  as  highway  robbers  or 
pirates. 


CH  A  PTER      L  V  III. 

AGAINST    WHOM    HOSTILITIKS   MAY   BE   WAGED. 

Article  744.  "  Enemy  "  defined. 

745.  Individual  enemies. 

746.  "  Active  enemies"  defined, 

747.  '■  Passive  enemies  "  defined. 

748.  Active  enemies  resisting  with  arms. 

749.  Non-combatants. 

750.  Passive  enemies  are  inviolable. 

751.  Passive  enemies,  aick  and  wounded  leaving 

armed  place. 
753.  Disarming  pi ac^es, 
753.  Persons  communicating  with  the  enemy. 


744.  Except  where  a  different  intfnt  plainly  ap- 
pears, the  term  "  enemy,''  as  used  in  this  Code,  without 
qualification,  designates  the  hostile  nation  or  commun- 
ity, and  all  individuals  identitied  with  it,  as  active 
enemies,  according  to  tbe  definition  of  article  746, 
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Jndivldiial  enemies. 

745.  Individuals,  regarde.d  as  enemies  are  either, 
1,   Active  ;  or, 

3.  Passive. 

"■  AcLwe  enemies^''  defijied. 

746.  Ttie  following  persons,  and  no  others,  are 
deemed  active  enemies : 

1.  Those  impi-essed  witli  a  military  cliaracter,  by  the 
belligerent,'  as  defined  by  article  736. 

2.  Those  who,  not  being  impressed  with  such  char- 
acter, are  unlawfully  waging  hostilities; 

3.  Those  who  unlawfully  give  aid  and  comfort  to 
the  opposing  belligerent ; " 

4.  Spies  ;  and, 

5.  Pirates. 

'  If  a  Holdiur  of  lbr<;igii  origin  take  service  in  the  Etanding  ariiij  of 
a  nation,  bo  becomes,  for  tlie  titue  of  his  BOtvice.  »  luomber  ds  facto  of 
tlie  nation,  for  all  hHlUgwrent  purposea.  Tai»»,  Lua  ofStitimtx,  pt.  II.,  p.  81. 

"  The  phrase  "  aid  and  comfort  to  the  enemies  "  of  the  nation,  alone, 
does  not  inclode  compuleory  assistance,  nor  service  in  pnrely  civil  func- 
tions; nor  mere  expression  of  opinion,  nor  were  acts  of  cliarity  done  with 
intent  to  relieve  immediate  sulfering.  and  not  In  aid  of  the  cause.  It  de- 
signates overt  acts,  done  with  intent  to  further  the  war.  13  Opiitioiit  of 
U.  S.  AUorHeyn-ireiiitral,  pp.  lUO,  304.  Noii-eomfxttiJiiU,  who  make  forcible 
resistance,  or  violate  the  rules  of  warfare,  give  military  information  to 
their  friends,  or  olistruct  the  forces  in  possession,  are  liable  to  be  treated 
us  combatants.  D:iii"'s  WheiUoii,  Elem,  of  Intern.  L<tir,  ij  y45,  note  108 ; 
see  also,  Waiilii<i/'s  Intern.  Ltiir;  g  130. 

It  is  not  eHsentiul  to  constitnte  giving  aid  and  comfort,  that  the  effort 
should  be  successful,  and  actually  render  uAsistance.  Overt  acts,  whicli, 
it  saccessfnl,  would  advance  the  iuteresta  of  the  enemy,  amount  to  aid 
and  comfort.  United  States  u.  tiroathouse,  3  Abbtftt'if  Uniled  Stnles  He- 
parts,  3(34. 

"  Passive  enemies  "  deflited. 

747.  Passive  enemies  are  all  members  of  the  hostile 
nation,  or  other  belligerent  community,  and  all  domi- 
ciled residents  therein,  who  are  not  actiye  enemies. 

Actice  enemies  resisting  with  arms. 

748.  Subject  to  the  restrictions  contained  in  this 
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Book,  it  is  lawful  for  a  belligerent  to  attack  and  kill  or 
subdue  active  enemies,  while  they  are  resisting  witii 
arms  in  their  hands. 

The  rule  that  hostiliticB  can  only  be  waged,  on  tlie  territory  of  a  bel- 
ligerent, and  on  th«  high  seae,  or  in  other  places  not  within  the  juriedic- 
tion  iif  a  neutral  nation, — Is  embodied,  in  the  provisiona  of  Division  V., 
conKurning  Neutrals. 

No7i-  c(ymi}atants. 

749.  Persons  impressed  with  the  military  character, 
whose  duty  does  not  require  them  to  take  part  in  hos- 
tilities, such  as  those  employed  in  judicial,  commissary 
and  medical  departments,  are  exposed  to  the  dangers 
of  general  hostilities,  but  cannot  lawfully  be  separately 
attacked,  so  long  as  they  do  not  take  part  in  actual  hos- 
tilities. 

Blaidschli,  l)i-uit  Intm-iuiUnwil  VndiJK,  %  57a. 

Passive  enemies  are  inviolable. 

750.  Passive  enemies  cannot  be  made  the  objects  of 
hostilities,'  except  as  provided  in  this  Title,'  or  inci- 
dentally when  they  are  personally  involved  in  the  con- 
sequences of  contests  with  active  enemies. 

'  "No  use  of  force  against  an  enemy  is  lawful,  unless  it  is  necfifW'l'j  to 
accomplish  the  purposes  of  war.  The  custom  of  civilized  nations,  fouuded 
upon  this  principle,  has  therefore  exempted  the  persons  of  the  sovereign 
and  his  family,  the  membera  of  the  civil  government,  women  and  cliild- 
ren,  cultivators  of  the  earth,  artisans,  laborers,  merchants,  men  of  science 
and  lett«rB,  and  generally,  all  public  or  private  individuals  engaged  in 
the  ordinary  civil  pnrsnits  of  life,  from  the  direct  effect  of  military  opera- 
tions, unless  actually  taken  in  arms  or  guilty  of  aome  misconduct  in  vio. 
lation  of  the  usages  of  war  by  which  they  forfeit  their  immunity." 
L(KBr6ne«'»  W/i^utim,  EHem.  of  Ldera.  Laii>,  pp.  5B3-5B6 ;  Diiiui'a  Wlienton, 
%  345,  citing,  VitUel,  DroU  dm  Gem,  liv.  3.  cb.  8,  gg  145-147, 15S ;  KtiiUr, 
BriiH  des  Gem  Moderne  derEwope,  pt.  II.,  tit.  3,  sec.  3,  cli.  1,  gS  345-347, 
In  sonie  treaties  and  decrees,  fishermen  catching  fish  for  food  are  also 

'  They  are  liable  to  be  taken  prisoners  of  war,  (see  Articles  758  and 
a01,)and  to  visitation  and  search,  (see  Article  869.) 

M<iMeek,{ZrUerii.  Lxic  <6  L/im  of  Wurfp.  427,  §  8,)  enumerates  as  exempt 
from  direct  operations  of  war  ;  1.  Feeble,  old  men  ;  women  and  cliildren, 
and  the  sick  ;  3.  Ministers  of  religion  ■  men  of  science  and  letters  ;  pro- 
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fBBsionai  men  ;  artists,  mercliaots,  meclianicB,  agriculturists,  laborers, — in 
fine,  all  non-coiuljalanta  or  persona  who  take  no  part  in  the  war,  and 
make  no  resistanoe  to  arms.  This  eseniption  continues  only  ho  long-  as 
tliey  refrain  from  hostilities  or  inciting  hostilities,  pay  military  contribn- 
tions  and  submit  to  military  authority. 

Passive  enemies,  sick  and  wounded,  leaning  armed 
place. 

751.  Passive  enemies,  and  sick  and,  wounded,  may 
always  be  sent  out  of  an  armed  place  ;  and  in  taking 
tbeir  departure,  they,  with  tlieir  aftfndants,  must  be 
respected  and  protected  by  the  belligerents. 

See  Convention  of  Oeneva,  irt.  VI.,  ^  5. 

Disarming  places. 

752.  The  passive  enemies  in  a  particular  place  may 
be  disarmed  and  restrained,  when  necessary  for  the 
security  or  success  of  the  belligerent  force. 

UiiUeek,  Intern.  Jjiiin  &  Laws  of  War,  p.  428,  g  5. 

Persons  communicating  with  the  enemy. 

753.  Persons  who,  within  the  military  lines,  make 
any  communication  with  the  enemy,  direct  or  indirect, 
intended  to  subserve  the  purpose  of  the  war,  may  be 
expelled  from  the  lines,'  or  maybe  treated  as  active 
enemies. 

'  iiefter,  {Xo^^'''>''^^''M,  IT  88-)  says,  that  all  unauthorized  or  secret  com- 
uiuni cation 8  with  the  enemy  are  treasonable. 

The  same  author.  (§g  90-91,)  says  of  war  traitors,  (pecsoDS  in  a  place 
or  district  under  martial  law,  who,  unauthorized  by  the  military  com- 
mander, give  information  of  any  kind  to  the  enemy  or  hold  intercourse 
with  liim,)  that  they  are  always  severely  punished.  If  their  oifense  con- 
sist in  betraying  to  the  enemy  anything  concerning  the  condition,  safety, 
operations  or  plans  of  the  troops  holding  or  occupying  the  place  or  district, 
tbeir  punishment  is  death. 

It  tbe  citizen  or  subject  of  a  country  or  plac<!  invaded  or  conquered, 
give  information  to  his  own  government,  from  which  he  is  separated  by 
the  hostilearmy,  or  to  tlie  army  of  his  government,  he  is  a  war  traitor  ; 
and  death  is  the  penalty  of  his  offense.  This  rule  seems  too  harsh.  It 
is  sufficient  to  subject  them  to-  the  treatment  of  active  enemies,  except 
where  they  come  within  the  category  of  spies. 

The  rules  respecting  spies,  war  traitors  and  war  rebels,  are  applied 
without  distinction  of  sex.    Lifter's  Instructions,  1  102, 
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CHA  PTER      LIX  . 

THE  INSTRUMENTS  AND  MODES  OF  HOSTILITIES- 

It  haa  not  been  thought  beat,  in  drafting  these  piovisiouti,  to  attempt  the 
statement  of  a  theoretic  distinction  between  those  forms  of  force  which 
are  and  those  which  are  hot  unlawful,  but  nnlj  to  enumerate  thone  which 
it  sefims  practically  important  to  prohibit. 

Concealed  modes  of  extensive  destruction  are  allowable  ;  as,  torpedoes 
planted  to  blow  up  Bhlps,  or  strewed  over  the  ground  before  an  advancing 
enemy,  and  mines  ;  hot  shell  are  permissible,  and  bonibshells  to  aet  6re  to 
ships,  camps  or  forts ;  and  it  is  thought  that  steam  or  boiling  water  may 
lawfully  be  thrown  upon  boarders,  by  a  ship  on  the  defensiee. 

The  employment  of  assassins:  the  introduction  of  infectious  or  con- 
tagious diseases,  the  poisoning  of  springs,  the  use  of  poisoned  weapons  or 
of  chemical  compounds  which  may  maim  ot  torture  the  enemy,  or  of  any 
material  which  owes  its  efficacy  to  a  distinct  quality  of  producing  pain 
or  of  caasing  or  increasing  the  chances  of  death  or  disability,  and  which 
cannot  be  remedied  liy  the  usual  medical  and  surgical  applications  for 
forcible  inj arias, or  averted  by  retreat  or  surrender,  are  unlawful.  Ihnid'n 
Whe'it<m,  Rlem.  of  Intern,  Tww,  Si  343,  not*  Ififi. 

Articlr  754.  Unlawful  weapons. 

755.  Private  gratification  forbidden. 

756.  Unlawful  hostilities. 

757,  Notice  of  bombardment. 

758,  Retaliation,  when  allowed. 

75!).  Mode  of  retaliation  not  to  be  barbarous. 
7fi0.  Passive  or  disabled  enemies  and  prisoners. 
761,  Bribery  and  intrigue. 
703.  Good  faith  in  keeping  engagements. 

763.  "  Stratagems  "  defined, 

764.  Unlawful  stratagems. 

765.  Lawful  stratagems. 

766.  Piratical  use  of  false  colors,  &c, 

767.  "Spies"  defined. 

768.  Employment  and  punishment  of  spies, 

769.  Guides. 

770.  Punishment  of  guides. 

771.  Solicitation  of  desertion  unlawful. 

773.  Enlistment  of  deserters  no  protection  from 
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Unlawful  weapons. 

754.  The  following  are  unlawful  weapons  : 

1.  Those  which  are  poisoned  ;' 

9.  ITiose  which  contain  explosive  material,  whether 
in  musket  balls  or  in  any  other  missile  intended  espe- 
cially for  the  pej'son ;' 

3.  Those  which  contain  chemical  compounds  in- 
tended to  torture  ;  and, 

4.  All  other  weapons  intended  to  cause  needless 
suffering,  or  wounds  unnecessarily  difficult  to  heal.' 

'  Kliibc)  Droit  dn  Gens,  §  344 ;  Blv-nUchli,  Drmt  Intern.  C/idiJif,  § 
S57. 

'  The  Inttrnational  Military  Commission,  in  a  session  at  St.  PetetB- 
burg,  agrefMl  to  prohibit  the  use  in  time  of  war  of  all  e:{plosive  projec- 
tiles weighing  less  than  four  hundred  ^frammes.  Armff  I'nd  Ifit'^y  Joilr- 
?*rti.  New  lork   Nov  38,1888. 

'  Morf,  Noiiiieav.  IhiM  ItUern.,  v.  3,  p.  379. 

Of  this  cluaB  are:  Bomlet*  d  (^«i»if a,  wliich,  according  to  liliuitsdili, 
(Droit  Intern..  Codifl?,  g  560,)  are  forbidden  only  on  land. 

Bmilets  d  bnts. 

Bovletii  ramfi,  mentioned  by  BliialaeMi,  §  .160,  note. 

BaSen  ereiieUm. 

Le  petit  plomb. 

MUjtiille,  (de  faire  charger  le  cnnon  iveee  des  inorrsavf  de  fer  o>i  de 
verre,  oii  icvee  dss  elou.)    (MitrieSle  propr«ment  dite.) 

According  to  .Klilher,  mltniille  in  theordinary  acceptation  of  the  term, 
and,  even  Id  cash  ot  necessity,  of  pieces  of  lead,  not  perfectly  round,  are 
allowable.  But  according  to  Bluntseldi,  §  .5R0,  they  are  forbidden  at  sea, 
Verre  pile. 

De  fiiire  charger  le  fuidlt  d  deux  h/illen ;  li  Aeim  mortt^n  de  ImUei ;  on 
fond'aes  leeeB  de  taoreeaux  de  teiTe  om  de  ch^tux. 

BovUtx  Tmigea  ou  de  couronnei  foud/eoyantes  ;  eerctes  pnimii's. 

Theae  are  prohibited  by  treaty  in  some  maritime  wars.    KWier.  §  244, 

Flechesbarbdea.     Bluntfcldi,  Droit  Intern.  Cod.,  §  558. 

Klfiber,  {Droit  des  &eng,  %  244,)  aays,  that  the  customs  of  war  condemn 
the  use  ot  cliain  shot  Siiid  bar  shot,  shooting  bits  of  iron,  brass,  nails,  &c. ; 
the  loading  of  muskets  witli  two  balls,  with  jagged  halls,  or  with  balls 
mixed  with  gtaaa  or  lime. 

Special  treaties  liave  prohibited  ss  between  the  parties  the  use  of 
chain,  bar,  and  hot  shot,  as  well  as  otpitoli  riaga,  {eerelea  poi/»es.) 

Grape,  caijnister  and  shrapnel  shell,  or  spherical  case  shot  are  used 
in  the  United  States  navy,  Ordinitiice  Iiistrueliona  o/lSOfi,  p.  76,  §§271- 
375, 
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Private  graiification  forbidden. 

755.  All  transactions  for  individual  gain  at  tlie  ex- 
pense of  the  enemy,'  all  insults  to  the  religion,  honor, 
language  or  manners  of  the  enemy  ;'  all  assassination' 
or  other  acts  of  private  revenge,  or  connivance  at  such 
acts,  and  all  violence  for  private  purposes,'  are  unlaw- 
ful. 

lAeber's  Instructions  for  the  Government  of  Armies  vf  the  United  Sliiiex. 
Kll. 

'  Sucli  as  extortion  of  money  for  private  use.  Lieber's  Politie'tl  EtMc 
bk.  VII..g34. 

"  Blnnttc/di,  Droit  Intern.  Godifil,  %  577. 

'  ElfUier.  DroU  des  Gm».  %  344 ;  Bluntiehli,  Droit  Intern.  GodifiS,  %  561  ; 
Liar's  Insti-uelio7is,yi  H8  :  Dana's  WAe/Uon.  Mem.  of  Intern.  Law,%  343, 
note  160. 

*  Sach  US  tlie  (rrntifi cation  of  lust.     Lidier's  Politicd  EthiDS,  bk.  VII., 


Unlawful  Jiostilities. 

756.  The  following  acts  are  unlawful,'  except  when 
inflicted  in  retaliation,  within  the  limits  prescribed  by 
article  758 : 

1.  Offering  reward  for  the  death  of  any  person  ;' 

3.  Proclaiming  any  person  an  outlaw  •' 

3.  Incendiarism,  except  of  military  structures  ;' 

4.  Bombardment  of  defenseless  places  ;" 

5.  All  wanton  injuries  to  property,  not  subject  to 
hostilities  according  to  the  provisions  of  this  Book  ; 

6.  All  unnecessary  or  avoidable  injury  to  the  per- 
son of  others  than  active  enemies, °  or  to  property  men- 
tioned in  article  840,  even  when  contained  in  fortified 
places  besieged  or  bombarded  ^' 

7.  Refusing  quarter  to  those  who  surrender  and 
lay  down  their  arms,"  or  killing  or  wounding  a  de- 
fenceless" or  unresisting"*  enemy  ;  except  in  the  cases 
where  the  refusal  of  quarter  is  necessary  by  way  of  re- 
taliation, allowed  by  article  758,  oi-  when  the  punish- 
ment of  death  is  ordered  by  a  competent  tribunal  for 
an  offense  committed  by  sneh  en^my. 
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8,  Mutilation  or  other  wanton  injuries  of  the  person 
of  a  prisoner  ; 

9.  Firing  on  outposts,"  sentinels  or  pickets,  ex- 
cept under  express  orders  to  drire  them  in  ; 

l(f.  The  use  of  poison"  or  other  means,  to  vitiat*^ 
food,  drink  or  atmosphere,  or  to  spread,  contagious  or 
infectious  disease ;  and, 

11.  Starving"  the  enemy  by  (Mitting  off  supplies  of 
food  or  water. 

'  It  ia  lawful,  howtver,  to  take  advantage  ol'  ilie  disorder  or  wcakiieas 
caused  by  aucli  acta,  when  committed  by  third  parties,  Bhinttehli,  Droit 
Intent.  Godifif,  §  663,  note. 

*  BlunUdiU,  Droit  Intern.  C'-nliflf,  %  iSflS ;  Lieber'a  Instructions  for  the 
Ganermnent  of  Armies  of  United  Sttitei,  IT  148, 

JllBber,  (Droit  de»  Oen»,  §  344.)  says,  putting  a  price  on  tlie  head  i)f  the 
sorBTeign  or  gmiernlw-cMef  is  forbidden. 

*  Tlie  law  of  war  does  not  allow  proclaiming  either  an  individual  be- 
longing to  the  hostile  army,  or  a  citizen,  or  a  subject  at  the  hostile  gov- 
ernment, an  outlaw,  who  may  be  slain  without  trial  by  any  captor.  Lie- 
be'T'ti  Inutruetiona,  T  148. 

*  BluntsEhli,  Droit  Intern.  Godifif,  g  .563,  note. 

>  This,  it  seems,  should  be  prohibited,  though  it  liwi  lieen  regarded  as 
allowable. 

"  Such  are  the  violation  of  women,  the  despoiling  of  tombs,  the  pro. 
faning  of  places  of  worship,  &c    Ktiiber,  Droit  den  Gens,  ^344. 

''  Li^ye  Iniitnictimtii,*\^. 

'  By  the  present  rules  of  International  law,  says  Hnlleck,  {Int.  Liuc 
&  Lnxfs  of  War,  p.  42fl,  §  fi,  citing  many  authorities,)  quartet  can  be  re- 
fused the  enemy,  only,  In  cases  where  those  asking  it  have  forfeited  their 
lives  by  some  crime  agatnsc  the  conqueror,  under  the  lawH  and  usages  of 
war.  But  Li^r.ilmttt'uctions.'iW^  says,  that  a  commander  is  permitted 
to  direct  his  troops  to  j^ve  no  quarter.in  great  straits,  when  his  own  sal- 
vation makes  it  imposmlik  for  him  to  incumber  himself  with  prisoners. 
See  also  BluntieMi.  Droit  Intern.  OodiJtP,  §  net). 

According  to  the  same  aulhoritiea,  troops  known  to  give  no  quarter 
receive  none ;  {BhuUseldi,  S  581  ;  fAeber,  1"  63  ;)  and  if  the  character  of  a 
prisoner,  as  a  member  of  such  troops,  is  unknown  at  the  time  of  capture, 
he  may  be  put  to  death,  if  it  be  discovered  within  three  days  after  the 
battle  in  which  quarter  was  given  under  such  misapprehension.  Lieher. 
•[06. 

This  Article  would  establish  a  more  humane  rule. 

'  BlvntacMi.  Droit  Intern.  Codijie,  %  561,  and  note. 

'"  SaUeck, Intern.  Lim  iC  £«(«  o/fl'n)-,  p.436,  |  3;  p.  439,^  6;  Liebf.r's 
Instruetiom,  ^  71 ;  Blunlschli.  Droit  ItUem.  Codifil,  §  385. 


dbyGoogle 


INTBKKATIONAL    CODE.  499 

SoiiK?  Piirlior  aiithoritiiiB  allow  tlie  killing  of  priacmors  wlio  Lave  teen 
taken  and  who  tannot  lie  safaly  kept.  Viittel  ailowis  lliia,  only,  where  no 
promise  to  spaie  them  liaa  been  given  ;  or  where  safety  abaoliiMily  de- 
mands it,.  But  H'lUeck,  (p,  440,  ^  30,)  condemns  such  an  act,  iu  any  case, 
BE  infamous  at  the  present  day. 

"  Lu^6r'»  lniitrtietioas,'i  G9. 

"  HnUeek,  Intern.  Lain  &  Lnise  of  Wiir,  p.  392  ;  Bluntschli.  Droit 
Intern.  Oodifie,  §  5ST.  This  applies  equally  to  the  poisoning,  and  to  the 
diseases  of  animals.  KlSber,  Droit  rfw  Gen^,  g  244.  The  use  of  poison  in 
any  way  is  forbidden,  tjieber's  InatractioRB,  "[^  18, 70 ;  compare,  however, 
Liei>er's  PoUticul  MMca,  Bk.  VII.,  §35.  Some  earlier  aatLori  ties  sanction 
the  use  of  poison.     S«e  WUdmiin's  Intern.  Liiic,  v.  3,  p.  24. 

"  By  the  existing  rules  this  is  allowed.  Diiiiii's  Whe<i,ton,  g  343,  note 
Ifie  ;  aud  Lieber't  Inatruetw7is,^  18,  allow  alsodriving  back  non-combatants 
whom  the  commander  of  a  l>esieged  place  expels.  Bat  tlieae  extreme 
nieasares  should  no  longer  be  continued. 

Notice  of  hotnbardment 

757.  Before  bombarding  any  city  or  town,  a  com- 
mander must  give  notice  to  its  authorities  of  his  inten  ■ 
tioii  to  do  so  ;  and  must  allow  a  reasonable  time  for  the 
removal  of  all  who  are  not  active  enemies. 

Li^ei;  {Itistr notions,  ^  lU.)  eays,  tUat  it  is  no  infraction  of  the  laws  of 
war  to  omit  such  notice  :  foe  Murpriae  may  be  a  military  newjesity. 

In  the  Frajico-Prnssian  war,  the  Germans  hesitated  to  resort  to  a 
general  bombardment  of  Paris,  and  it  is  said,  decided  to  reduce  the  city  by 
famine  instead  of  fire,  if  possible.  Ci  re  alar  of  Count  Bismarck.  Anii'.iiH 
RemUr,  for  1S70,  p.  187. 

The  rule  that  the  bombarduietit  of  a  tonified  town  should  be  pre- 
ceded by  notice  was  asserted  by  the  repi'tsentatives  of  neutral  powers  in 
Paris,  during  the  siege  ;  and  they  nccoi'dingly  united  in  a  note  to  Count 
Bismarck,  requestintr  that  '■  in  accordance  witL  the  recognized  principles 
and  usages  of  the  law  of  nations,  steps  may  be  taken  ti)  ])erniit  tliuir 
coutilrynien  to  place  themselves  and  their  property  in  safety."  Kai-eign 
lieMionx  of  tim  UnUed  States,  1871,  pp.  383.  SSS.  '  This  was  refused  by 
Count  Bismarck,  ou  the  ground  that  ample  warning  and  opportunity  to 
leave  had  been  given.    Id-  pp.  SOfJ,  8U3. 

Retaliation^  when  allowed. 

758.  Upon  satisfactory  evidence  tliat  the  rules  of 
lawful  warfare  are  violated  by  an  enaray,  and  if  there 
be  no  other  means  of  restiaining  his  excesses,  retalia- 
tion may,  after  deliberation,  be  justly  resorted  to  in 
order  to  compel  him  to  observe  the  law. 
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L'wreiiee'e  Wlie(Ui/n,,  Elem.  of  Liiem,  i-dn,  pp.  mi,  (i08;  D,ui,i'^ 
WItentm..  %  347,  citing  VnM,^,  Droit  ds^  Genu,  liv.  HI.,  cli.  8,  g  143 ;  c:li.  U, 
^  lee-178 ;  Mtmien's  Prieu  du  Droit  des  Gens  Modems  de  r  Europe,  liv. 
VIII.,  ch.  4.  §1  973-380 ;  Kimer,  Droit  des  Oms,  Part  II.,  tit.  3,  sec.  3,  cli. 
1.  §g  263-365.  Biuntse/ili,  Diint  Intern.  Oodijii,  %  507 ;  iiefier,  Imtrue 
tio>i^.  1  38. 

Ill  the  war  of  tlie  rebellion,  the  prasid«ijl  of  the  United  States  issnud 
an  order,  July  30,  1868,  in  view  ot  barbarities  inftictod  upon  prisoners  by 
the  enemy,  declaring  that  for  every  soldier  of  the  United  States  killed 
in  violation  of  the  laws  of  war,  a  rebel  soldier  should  be  esecated  ;  and 
for  every  one  enslaved  or  sold  into  slavery  by  the  enemy,  a  rebel  soldier 
should  be  placed  at  hard  labor  on  the  public  works,  until  the  other 
should  ba  relfased  and  treated  as  a  prinoner  of  war.  Geileriil  Orders  nf 
U.  8.  WtfT  Department,  v.  3,  p.  333,  No.  353. 

Mode  of  retaliation  not  to  he  barbarous. 

759.  Retaliation  for  barbarous  hostilities,  such  as 
mutilation,  deprivation  of  food  or  drink,  or  enslave- 
ment of  prisoners,  the  use  of  unlawful  weapons,  or 
other  cruelties,  cannot  be  made  by  inflicting  the  same 
barbarities  ;  but  may  be  by  inflicting  death. 

Passive  or  disabled  enemies  and  prisoners. 

760.  Tlie  refusal  of  quarter,  when  authorized,  does 
not  justify  killing  passive  enemies,  or  active  enemies 
already  disabled  on  the  ground,  or  those  who  are  al- 
ready prisoners. 

J.ieber'g  Inntruetions,  1[  01 ;  BluatneJiii,  Droit  Intern.  G(?diJU,  %  583. 

Briber-^  and  intrigue. 

761.  Bribing  or  attempting  to  bribe  any  enemy  im- 
pressed with  the  military  cliaracter  of  the  liostile  na- 
tion, or  any  of  its  officers,  agents  or  servants ;  and 
clandestinely  corresponding  with  a  faction  in  the 
enemy's  forces  or  people,  are  unlawful. 

HaMeek  says,  the  latter  ia  not  unlawfnl ;  though  the  former  is  not 
honorable, 

KlSher,  {Droit  del  Geiix,  g  344,)  declares  the  corruptiujj  of  tlui  generals 
and  fnuclionaries  nf  the  enemy  to  be  unlawful,  as  well  as  i-ngagiiig  its 
subjects  in  treason  or  sedition. 
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Wuoliej/,  {Iiitei'imtioiMt  Ltiw,  g  137,  p.  318,)  says,  that  '•  to  lead  the 
offic«ra,  counselkirH  or  troops  ot  an  enemy  to  treachery  by  bribes,  or  to  se 
duee  ber  subjects  Iji  betray  their  country,  are  temptatione  to  commit  a 
plain  crime,  which  no  Iiostile  relation  will  j  ustify.  Tet  to  accept  of  the 
services  of  a  traitor  is  allowable :"  citing  Vnttel,  Broil  de»  Genu,  III.,  10, 
g§  ISO,  181. 

The  laws  of  war  impose  the  punishment  at  death  on  one  who  attempts 
to  bribe  an  officer  or  induce  a  soldier  to  desert.  Hnlleek,  Intern..  Lan  & 
Lam  of  War,  p.  400,  g  37  ;  citing  PhiHimore,  Int.  LfiiB,  v.  3.  §  100. 

BltintsekU,  {Droit  Intern.  Codifie,  g  584,  and  note,)  says,  that  the  insti- 
gation of  treason  in  the  officers  and  soldiers  of  the  enemy  is  not  to  be 
conntonanced,  but  to  instigate  acts  not  dislionorable  in  themselves,  such 
»K  political  offenses  in  other  cases,  is  allowable. 

It  seotUK  proper,  however,  for  the  nations  aniting  in  this  Code  to  re- 
cognize the  obligation  of  respecting  the  rights  of  allegiance  in  regard  to 
civilians  as  well  as  soldiers. 

Good  faith  in  ieepmff  engagements. 

762.  Lawful  promises  made  to  the  enemy  must  be 
kept,  in  good  faith. 

BittnUehU,  Drrnt  Intern.  Oodifie,  g  566  ;  MorP,  Nouveaa  Droit  Intern. 
V.  3,  p.  856. 

"Stratagems^''  defined. 

763.  Stratagems  are  snares  laid  for  an  enemy,  or 
deceptions  piuoticed  on  liim. 


764.  The  following  are  unlawful  stratagems : 
1.  Any  false  communication,  by  word,  sign  or  other- 
wise, addressed  directly  to  the  enemy  ;' 

3.  The  nse  of  false  colors,'  false  uniforms,'^  and  false 
signals*  of  distress ; 

3.  Di^uise,  or  nsing  indicia  of  neutrality  or  inac- 
tivity, for  the  purpose  of  committing  acts  of  hostility, 
with  the  appearance  of  a  peaceful  intent ;'  and, 

4.  All  other  acts  of  perfidy'  and  treachery. 

'  This  is  a  more  strict  rnle  tlisn  is  at  present  applied,  bat  with  tiie 
distinctions  made  in  the  neM  Article,  is  not  more  strict  tlian  good  faitli 
seems  to  require.  Tlie  exigencies  of  lawful  negotiations  require  that 
communications  directly  to  the  enemy  slionld  be  truthful, 

-  This  will   change  the  rule  heretofore  existing.     Biiilititohli,  {Vvoil 
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Intern,.  C'odifif,  §  5(>5,  and  note,)  aaya,  it 
the  enemy  by  using  hie  own  colora  and  ii 
test  the  true  character  must  be  diHcInaed. 

£M>er,  (Iiieti'uetiong,  1  flS,)  bh.vb,  the  use  of  the  enemy's  emblems  of 
nationality  for  the  purpose  of  deceiving  liim  in  battle,  is  pertidioiis. 

False  colors  at  aea  are  now  allowed  to  bo  used  in  sailin^j,  even  in  pur- 
salt,  but  the  commission  of  any  act  of  hostility  under  false  colors  is 
piracy.  Uulleck.,  {Intern  Lhw  "ltd  Lawn  of  Wur,  p,  404.)  says,  that  firing 
the  alBrming  gun  is  not  an  act  of  hostility  within  this  rule;  but  cites 
Mami  and  Hautefeitiile,  as  of  a  contrary  opiuion. 

Ortolan,  [IHplotnittie  de  tuMei;  v.  3,  pp.  39,  aO,)  says,  tliat  it  is  not  dis- 
honorable, at  sea,  to  draw  the  enemy  into  cinnbat,  or  escape  a  superior 
enemy,  by  raiHing-  a  false  flag,  but  it  is  forbidden  to  commence  or  con- 
tinue the  combat  under  any  other  flag  than  the  true  one.  Fonnerly  it 
was  forbidden  to  fire  the  warning  gnn  under  a  false  color,  hut  now  the 
French  law  only  requires  tlii;  Fwach  flog  to  be  displayed  before  firing 

See  also  on  this  subject,  3  WUdmnn's  liUeiii.  Lnw,  iS;  The  Feacocli, 
4  BtMiisoit'g  Sep.,  1B7 ;  Pietoye  ef  Burerdy  Ti-iiUe  dc*  Prime,  tit.  o,  uh,  1 : 
Xnsae  Droit  Vont.,  I.  1,  g  307 ;  MiivtefeviHe,  Ihvit  dex  Nation*  Neiitrm,  t. 
4,  p.  8 ;  ViiUn,  Tii^te  des  PrUe»,  cU.  1,  sec.  1,  ^  'J ;  LAean,  Noiiveau  Code 
dee  Prwet,  t.  (i,  pp.  228,  288 ;  Be  Ciiaag  Ih'oit  Mantime,  liv.  1,  tit.  'S,  §  3.». 

By  the  present  Article,  a  capture  accomplished  by  the  use  of  false 
colors  will  be  unlawful.  The  protection  of  neutralB  seems  to  reqnlre 
tliat  the  false  nse  ot  neutral  colors  shall  not  be  resorted  to  by  belliger- 
ents; and  the  enlarged  immunity  herein  proposed  for  neutrals  makes 
this  restriction  stUl  more  important. 

'■'  Liebei;  {InalrtictionB,  T  64,)  says,  that  if  uniforms  captured  from  the 
enemy  are  used,  a  striking  mark  or  sign  must  be  adopted  for  distinction. 
Troops  who  fight  in  the  enemy's  uniform  withont  such  mark  could  ex- 
pect no  quarter.  BhinticMi,  (Droit  Intern.  Codifif,  §  588,)  seems  to  apply 
this  rule  only  to  the  use  of  such  uniforms  iu  l>attle. 

*  For  an  instance  of  the  use  ol  false  signals  of  distress,  see  i'ldtel. 
Droit  des  Gewt,  liv.  iii.,  c.  10,  g  178.  False  signals  not  addressed  to  the 
enemy  may  perhape  be  regarded  as  iv  part  of  lawful  stratajrem. 

^  The  principle  which  it  is  desired  to  establish  is,  that  since  new  im- 
manity  from  the  evils  of  war  is  proposed  for  passive  enemies  and  neu- 
trals, belligerents  sliall  not  perfidiously  take  advantage  of  this  as  a  means 
of  stratagem.  The  case  cited  by  Ortotim,  {Diplomats:  de  l",  Mer,  v.  3,  p. 
31,}  of  tile  British  vessel  of  war  in  1800,  whose  officers  and  men  t^jok  pos- 
session of  a  Swedish  vessel,  a  neutral,  and  in  her  surprised  two  Spanish 
frigates  at  anchor,  is, — so  far  as  the  offense  against  the  Spanish  forces  is 
concerned,— -only  an  extreme  case  of  pursuit  under  false  coloi's.  If  neu- 
trals and  passive  enemies  are  to  be  respected,  it  seems  proper  to  forbid 
iisiug  any  indicia  of  neutrality  or  inactivity  as  a  cover  for  iiostilities. 

Disguise  foi'  the  purpose  of  getting  within  tiie  enemy's  lines  without 
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force,  to  put  a  person  to  death,  is  unlawful ;  but  disfruiBii  of  ships  or 
forces,  for  gaining  a  position  or  making  a  capture  with  force,  ie  not. 

'  It  ia  the  brnach  of  good  faith,  express  or  implied,  wliicli  constituiea 
perfidy.     SitUeek,  Intern.  Law  imd  Laws  of  Wut,  p.  402. 

FHor?,  (Nome'iu  Droit  Intern.,  y.  2,  p.  383,)  concludes  that  striitageiii 
is  permissible  only  when  it  dofls  not  violate  the  principles  of  morality, 
pledged  faith,  and  the  general  rules  of  war. 

Laitfid  stratagems. 

765.  The  following  are  lawful  stratagems : 

1,  False  representations,  addressed  to  any  other 
than  the  enemy,  thougli  intended  to  come  to  hia 
knowledge  ;' 

3.  Feigning  assent  to  an  infamous  proposal,  and 
making  false  communications  in  response  thereto  ;  and, 

3.  Surprise,  without  disguise  or  treachery. 

'  Halleck,  LUer^i.  Lim  ond  Laws  of  War,  p.  405. 

Wildvuin,  (Tiifern.  Lim,  v.  2,  p.  34.)  says,  unqualifiedly,  tliat  disguising 
men  and  sLipB,  except  firing  under  false  colors,  as  well  as  spreading  false 
news,  and  the  like,  are  lawful. 

No  rule  of  war  forbids  a  commander  to  circulate  false  information, 
and  to  use  means  for  deceiving  his  enetny  with  regard  In  his  move- 
ments.   Wooheji,  Intern.  Laf,  §  137. 

Piratical  use  of  false  colnrs,  &c. 

766.  Acts  of  hostility  committed  by  a  ship  under 
false  colors,  or  by  the  use  of  a  neutral  ship,  or  aecom^ 
plished  by  the  use  of  false  colors,  or  of  false  signals, 
addressed  to  the  enemy,  are  acts  of  piracy. 

See  note  to  Article  764 ;  and  compare  Article  fil, 

'^Spies''"  defined. 

767.  Spies  a.re  persons  who,  with  disguise  or  other 
deception,  go  peaceably  among  the  enemy  to  discovi-^r 
his  condition. 

lA^m-'n  Inntrv^tions,  '■  88. 

SiiUeck,  (Intern.  Law  and  Lawn  of  War,  p.  40fi,)  includes  in  his  defi 
nition  the  act  of  eommnnicatiug  information  so  acquired  to  the  em- 
ployer. But  it  is  not  necessary  to  show  that  done  or  even  intended,  in 
order  to  constitute  a  spy. 

An  open  veconnoissance  Is  not  forbidden.  Bhirtlufhli,  Droit  Intern. 
Codifii,  %  630. 
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Evvployment  and  pmiishment  of  spies. 

768.  It  is  lawful  to  employ  spies,  without  corrupt- 
ing public  or  military  officers'  ;  but  a  spy  is  punishable 
with  death  if  captured  while  acting  as  such,"  or  in  go- 
ing or  returning, 

'  Fiore,  NouMau  Droit  Intern.,  v.  2,  p.  28S. 

^Thoact  of  Congress  of  the  United  States,  of  March  3,  !8Gii,S  iiS,  |)un- 
iehes  with  death,  all  persons  found  In  time  of  war.  lurking  or  acting'  as 
spies,  in  or  about  any  of  the  fortificationa,  posts,  quarters  or  encamp- 
nientB  of  any  of  the  armies  of  the  United  States,  or  elsewhere. 

Zrieier,  (InetraetionJi,  T[  83,)  says,  that  a  scout, — that  is  a  person  who 
with  diBg-nise  or  other  deception  lurks  within  or  cUwut  the  lines  of  the 
enemy  to  obtain  information, — is  punishable  with  death. 

But  it  seems  that  one  who  Inrke  mthout  the  lines  should  not  be  pun- 
ished for  that  alone. 

A  successful  spy  or  war-traitor  safely  returned  to  his  own  army  and 
afterwards  captured  as  an  enemy,  is  not  subject  to  punishment  for  his 
acts  as  a  spy  or  war-traitor,  but  he  may  he  held  in  closer  custody  as  ii 
dangerous  person. 

Guides. 

769.  A  belligerent  may  compel  any  inhabitant  to 

serve  as  guide  or  pilot ;  and  one  who  serves  his  own 
nation  as  guide,  or  who  by  compulsion  serves  the  enemy 
as  guide,  is  not  punishable  therefoi 

i»i*CT-'s /ns(r(M(wrts,  Ut  93-95 ,  BluntwU    Br  t  I     rn.  Cod  f 
634,  635. 

If  a  citizen  of  a  hostile  and  in  aded  d  atr  ct  >7m  f  nlff  s  rve  as  a 
guide  to  the  enemy,  Or  ofTer  to  do  s  1  e  9  deemed  a  wartra  t  r  and 
may  be  punished  with  death. 

A   citizen   serving  voluntarily  la        "-u  d     a^a  nst      8     w  r 

commits  treason,  and   may  be  dealt   w  ll    a  c  rd    g  1     tl  e  la       f  1 
country. 

Punishment  of  guides. 

770.  Q-uides  or  pilots  who  intentionally  mislead,  are 

punishable  with  death. 


Solicilation  of  desertion  unlawful. 

771.  It  is  unlawful  to  solicit  desertion  fi-otii  military 


dbyGoogle 


INTERNATIONAL   CODE.  505 

duty;  but,  except  during  a  truce  or  armistice,"  de- 
serters may  be  received  and  enlisted  into  service. 

FiorP,  Nmtjie<tu  Droit  Intern...  v.  2,  p.  283. 

'  3  WUdmiiii'g  Intera/ttioniU  Law,  p.  27;  citing  Oroliim,  HI.,  31,  viii 
Puffend^irf,  VIII.,  7,  li, 

Enlistinent  of  deserters  no  protection  from  pumsh- 
ment. 

772.  A  deserter  who  enlists  with  the  enemy  is  not 
thereby  protected  from  punishment  according  to  tlie 
military  law  of  the  nation  whose  service  he  deserted,  if 
he  fall  into  its  power  again. 

TAeber's  InMnuMoas,  H  48 ;  WooUey'n  Litm-iiitlional  Law,  %  128,  p.  220. 


CHAPTER     LX. 

TliUCE  AND  AliMISTK'E. 

ARTcm.re  773.  "  Truce  "  and  "  armistice  "  defined. 

774.  Autliorlty  to  make  a,  truce. 

775.  Authority  to  make  armiatice. 

776.  Publication  of  truce. 

777.  luterpretfttion. 

778.  Effect  oi  amiiatice  or  truce. 
770.  Enforcing. 

780.  Expiration. 

781.  UnautlioriKsd  breacli. 

782.  Becommencing  liostilitiea. 
im.  FiagB  ot  truce. 

7S4.  Effect  of  capitulation, 

"  Truce''''  and  '■^armistice"  defined. 

773.  The  term  "truce,"  as  used  in  thisCode,  means 
a  suspension  of  hostilities  as  to  a  part  of  the  forces  on 
either  side,  or  as  to  one  or  more  places. 

The  terra  "armistice"  means  a  suspension  of  all  hos- 
tilities between  the  belligerents. 

Sbileek,  (IiUm-n.  Law  and  Laws  of  War.  p.  654,)  and  BlwntselUi,  {Droit 
Intern.  Godifie,  g$  687,  089,)  distinguish  between  a  suKpenH&n  of  iirm».  as 
being  a  temijorary  and  local  cessation  of  hostilities  by  a  detachment  of 

6* 
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troops,  mid  a  truco,  aa  a  suspension  of  lioHtilitiws  for  a  eoiisiiii Table  length 
of  time,  aiid  for  a  general  purpose. 

Authority  to  make  a  trttce. 

774.  A  tniee  may  be  coiK^luded  between  the  com- 
manders of  the  belligerent  forces  respectively,  extend- 
ing to  their  own  conmiimds,  without  special  authority. 

Authority  to  make  armistice. 

775.  An  armistice  can  be  concluded  only  by  agree- 
ment of  the  govemments  of  the  respective  nations. 

In  the  enerciae  of  a  general  implied  power  incideutal  to  tUeir  official 
stations,  generals  and  admirals  may  suspend  or  limit  the  exercise  of  hos- 
tilities within  the  sphere  of  their  respective  military  and  naval  eoni- 
mauds,  by  means  of  special  licenses  to  trade,  of  cartels  for  the  exchange 
of  prisoners,  of  truces  tor  tlie  suspension  of  arms,  or  capitulations  lot  the 
surrender  of  a  fortress,  city  or  province.  These  conventions  do  not,  in 
general,  require  the  ratification  of  the  supreme  power  of  the  State,  unless 
such  ratification  he  expreaaly  reserved   in   the  act  itself.     LaierBiiCB't 

Wlitaton.  Elem.  of  IiUern.  Liiic,  p.  443,  g  3 ;  Baiui's  WJieaton,  g  354,  cit- 
ing Mwrtens,  PrleU.  liv.  II.,  ch.  3.  §§  49, 51,  85 ;  Befftm-.  Droit  Interna, 
iioaal,  g  87 ;  GroHm,   de  Jure  Belli  ae  Parig,  lih.  III.,  cap.  32,  §g  «-8 ; 

Vattd,  Droit  (lea  Gena.  liv.  11.,  cli.  14,  g  3D7. 

The  conclusion  of  a  general  armistice,  hy  the  general  or  admiral  com- 
manding in  chief  the  military  or  naval  forces  of  the  State,  applicable  to 
all  hostilities  in  every  place,  and  to  endure  for  a  long  or  indefinite  period, 
requires  either  the  previous  special  authority  of  the  superior  power  of 
the   State,  or  a   subsequent   ratification   hy    auch   power.      Laiwenee's 

Wheaton,-p.  085,  g  19;  Dam'x  ITAe/rfflii.g  401,  citing  1  Kent'n  Gomment- 
ariea,  69  ;  see  Balleek,  Intern.  Law  S  Laws  of  TTni',  p.  fiS5  ;  Exeeii- 
Hm  Documents.  81*(  Cong..  No.  17,  p.  801;  KlSher,  Droit  Interna- 
tionnl,  %%  277,  378  ;  Bhrntaehli,  Droit  Intern.  (JodifiP,  g§  688,  G89.  This 
amounts  in  eflact  to  a  temporary  peace,  except  that  it  leaves  undecided 
the  controversy  out  of  wliicli  the  war  originated. 

Such  acts  or  agreements,  when  made  without  authority,  or  exceeding 
the  limits  of  the  authority  under  which  tliey  purport  to  be  made,  are 
tailed  aponiions.  These  must  be  confirmed  hy  express  or  tacit  ratifica- 
tioni     Latcrenee^i  Wheaton,  p.  443,  §  4  ;  Dunn's  WheMon,  §  355. 

Publication  of  truce. 

776.  A  truce  or  armistice  binds  the  principals  from 
the  time  of  making  the  same,  hut  no  others  until  it  has 
been  published.  Persons  igriorantly  violating  it  are 
not  responsible  civilly  or  criminally,  but  the  principal 
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whose  duty  it  was  to  publish  it  is  bound  to  make  com- 
ptjUBatioii  to  the  party  iuj  ared. 

2  Wildman'i  latemationnl  Lav,  38. 

To  prevent  the  diffiuulties  and  damage  that  might  arise,  from  ai^ls 
committed  in  ignorance  of  a  truce,  it  is  usual  to  fii  a  prospective  period 
for  the  cessation  of  hostilities,  with  reference  to  distance  and  the  situa- 
tion of  placfls,  iMtoreitee'i  Wheatoit,  Elem.  of  ItiUrii,.  Laic,  p.  G86,  §  21 ; 
Dma'n  Wheatm,  §  403;  1  Kent's  Commeutiiries.  p.  160;  citing  V"ltil 
Brmt  dm  Gene.  hk.  3,  c.  15.  ^  339, 344. 

Interpreiaiion. 

777.  Where  the  languagp  of  a  truce  or  armistice  is 
ambiguous,  that  construction  is  to  be  preferred  which 
extends  the  benefits  thereof. 

3  Wmnym's  Intern.  L-iip,  37 ;  citing  Gmi'is,  de,  Jure  BeUi  „c  P"cU.  III., 
31,  4;  Viittd.  Droit  dea  Gene,  III..  S  344. 

Effect  of  truce  or  armistice. 

778.  Unless  the  terras  of  a  trnce  or  armistice  indi- 
cate a  different  intention  of  the  parties,  the  following 
rules  apply : 

1.  It  takes  effect  from  the  moment  it  is  agreed  on  ;' 

2.  Neither  party,  during  its  continuance,  can  do 
any  act  directly  injurious  to  the  other  ;' 

3.  Neither  party  can  take  advantage  of  the  cessa- 
tion of  hostilities  to  gain  a.  different  position,  or  to 
threaten  or  strengthen  a  besieged  place  by  works  or 
military  supplies,  or  to  do  any  other  act  whicli  could 
not  safely  be  done  in  the  midst  of  hostilities ;  but  all 
tilings  are  to  remain  as  they  wei-e  in  the  places  con- 
tested, and  of  which  the  possession  was  disputed  at  the 
moment  of  concluding  tlie  trnce  or  armistice  ;  and, 

4.  Subject  to  the  foregoing  restrictions,  either  party 
may  continue  general  active  preparations  for  war,  by 
constructing  or  repairing  fortifications,  raising  troops 
and  gathering  supplies. 

'  Ifiorc  Noitveiin  Droit  Intern.,  v.  3,  p.  35(i. 

'  1  Kent  'e  CommfMlwries,  pp.  160.  llil ;  V-iitei,  Di-oU  dee  Gi:iis,  liv.  Id., 
ch.  18,  §g  345-351.    BlunUeJdi,  (Droit  Intern,.  Oodijif,  §  fiS3,)  say?,  that  a 
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bolligertnt  may  take  possession  of  places  wlikli  the  oiieiiiy  lias  abaii 
doned,  but  not  thitae  which  ho  accidentally  omits  to  oraupy  or  guard. 

It  is  lawful  during  b,  truce,  unless  its  terms  forbid,  to  withdraw  forces 
or  collect  reinforcements,  but  not  to  advance  or  occupy  unguarded  posi- 
tions, or  receive  deaerterH.    3  Wildmim's  Tntorii.  Lmt.  37. 

It  iH  obvious  that  the  contracting  parties  may,  by  expresa  compact, 
derogate  in  any  respect  from  tUeae  general  conditions.  For  a  full  treat- 
ment o(  tills  subject  in  detail,  see  HiiUcek,  Intern.  Laio  itiid  Litira  uf  Wiir, 
pp.  657-660  ;  PkilHmore's  Intern.  Lair,  III.,  gg  117, 118. 197-8 ;  1  Kent '« 
Cvntfoenlnrieii,  16,  ISO ;  Heffter,  Eiinip.  Volker.,  ^  142-8 ;  Mwteit'e  I'rmia 
duDndtdeii  Gens,  g§  393-4;  WUdiiMii'K  Intern,.  Lnio,  II„  37.  See  also 
Lieber's  IiMtrueUonii  fnr  thf,  0"Derik.  nf  Armiim  of  United  JStiifea,  T[^  liiS- 
147 :  Blnntachli,  Dri/it  Intern.  Codijie,  %  (Itll. 

The  computation  of  time  is  regulated  by  Article  004 

Ev/orcing. 

779.  Any  party  to  a  truce  or  armistice  may  inter- 
fere to  prevent  any  other  party  from  doing  any  act  in 

violation  thereof. 

The  hostilities  it  seems  must  be  confined  to  what  is  necessary  for  Hvich 
prevention,  unless  the  acts  are  a  breach  of  conditions  which  terminate 
the  truce.     HaiUek,  Intern.  J^ait  and  Lam   ufWar.  p.  658. 

Expiration. 

780.  -A  truce  or  armistice  is  terminated,  eitlier, 

1.  By  the  expiration  of  the  time  limited  by  its 
terms ;  or, 

2.  If  no  time  be  limited,  then  npon  the  expiration 
of  due  notice  given  to  either  party  by  the  other  to  ter- 
minate it  at  a  specified  time  ;  or, 

3.  By  a  breach  of  its  stipulations,  expressed  to  be 
conditions'  thereof. 

'  Hidleck,  Intern.  Liiw  nitd  Lnaa  of  Wnr,  p.  658.  WUdnfni,  {Intern. 
Line,  V.  2,  p.  37,  citing  Qrutius,  de  Jnre  Belli  ac  Piu^U,  111..  31,  XI,,)  says, 
that  the  obligation  of  a  truce  ceases  if  violated  by  the  other  party,  tor 
the  obligation  is  conditional. 

When  a  penalty  is  aunexed  to  a  violation  an  option  ia  (t'vni  and  if 
the  penalty  is  demanded  and  paid  the  truce  continues.  3  Wiklmmi'f 
Lttern.  Law,  28. 

Unauthorized  breach. 

781.  A  truce  or  armistice  ia  not  terminated  by  acts 
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not  authorized  by  the  commander,  unless  they  are  rati- 
fied by  a  refusal  of  satisfaction  or  otherwise. 

3  Wildman'e  hdern.  L(Kn,28;  BlitntmJiU,  DruU  Intern.  Codijif,  gg  (HIO, 


Recommencing  hostilities. 

782.  At  the  expiration  of  a  true:-!  oi-  annistiee,  hos- 
tilities may  be  commenced  without  any  new  deciara- 
tion  of  war,  or  notice,  unless  otherwise  agreed. 

Lawrence'^  Wheatoii,  Eiem.  of  Iiitern.  Law,  p.  087,  =5  33;  D'lmi'x 
Wheittoii.,  §  404.  citing  Lit.  Zfwi.,  lib.  IV,,  cap.  30;  1  Kent's  Vuirtniciitai'ies, 
\i.  161,  citing  VaUel,  Droit  dm  Gem,  bk.  8,  c.  16,  %  3C0 ;  liiiudscldi.  Droit 
Intern.  Oodifii,  gg  694, 895. 

Flags  of  truce. 

783.  The  bearer  of  a  flag  of  tmce  is  to  be  respei.'ted 
and  protected  by  eacli  belligerent,  as  far  as  j)ossible, 
in  coming  and  going,  without  suspending  hostilities, 
but  cannot  insist  on  being  admitted  ;  and  if  admitted 
duriug  an  engagement,  may  be  detain<'d  till  the  engage- 
ment is  over. 

JA(^er'»  Inatr actions,  U^  111-111). 

Effect  -'f  capitulation. 

784.  Aft^er  signing  the  capitulation  of  a  fortified 
place,  the  capitulator  must  not  injure  the  works  or 
property  which  he  is  to  deliver  up,  unless  the  riglit  to 
do  so  is  reserved  in  the  capitulation. 

Lieber's  Instructions,  *[  144. 
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CHAPTER      LXI. 

MEDICAL  SF.KVKJE. 

Article  785.  "  Ambulances  "  and  '■  Imapitala  "  defined. 
780.  Neutrality  of  ainbnlBiices  and  liospitals. 

787.  Persons   attached  to  anibnlaneeB  snd  lios- 

pitals. 

788.  Hospital  supplies. 

789.  EKBmption  of  privatf.  property  and  persons. 
7SHI.  No  distinction  to  be  made  in  siiucor. 

791.  Immediate  exchange  of  elck  and  wounded. 

793.  Prisoners  Incapacitated  from  future  service, 
71)3.  Other  sick  and  wounded. 

794.  Flag  and  badge. 

795.  Hospital   ships  In  be  of  wliitw  exterior  with 

green  porta. 
7!l«.  Effect  of  visitation  of  private  sliip  used  for 
sick  and  wounded. 

797.  Belligerent's  control  of  private  ship  used 

lor  aick  and  wounded. 

798.  Voluntary  societies  for  succor  at  sea. 

'■'■  Ambutances'"  and  '■^hospitals''''  defined. 

785.  The  terms  " ambnlances "  aiid  "hospitals"  as 
used  ill  this  Code,  include  all  establishments,  places, 
ships  and  vehicles,  permanent  or  temporary,  whicli  are 
exclusively  devoted  to  the  reception,  cave  or  transpor- 
tation of  the  sick  or  wounded,  or  of  supplies  or  attend- 
ants therefor, 

Nfmtrality  of  aTiibulances  and  7io$pltals. 

786.  Ambulances  and  hospitals  are  to  be  deemed 
neutral,  and  as  such  must  be  respected  and  protected 
by  each  belligerent,  as  long  as  they  contain  sick  or 
wonnded,  and  have  only  a  suffirlent  guard  to  protect 
the  inmates  from  disorderly  violence. 
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Persons  attached  to  ambulances  and  hospitals. 

787.  The  persons  attached  to  the  ambulances  and 
hospitals,  mentioned  in  the  last  article,  for  medical  ser- 
vice, shall  continue  their  functions  after  the  enemy  has 
taken  possession  of  the  place  or  ship  where  they  are, 
until  they  withdraw  to  join  the  foices  to  winch  they  l>e- 
long.  When  they  insist  upon  withdrawing,  the  com- 
manding officer  must  fix  the  time  foi'  their  depart 
lire,  with  the  least  delay  of  which  military  necessity 
admits. 

While  they  remain  with  the  enemy  they  are  entitled 
to  receive  from  him  the  support  and  treatment  appro- 
priate to  their  rank  or  service,  according  to  the  rate  of 
either  belligerent,  whichever  may  be  the  lowest.' 

Convention  of  Geneva,  Art.  .1,  and  additional  Articles  1  and  3.     TIip 
nfutrality  assured  to  tlieae  persona  is  defined  by  Artirlp  74il. 
'  MfiliJe  Kiir  lit  GoiineHlioH.piii-  Giii-lim'  Moynier.-p.  173. 

Hospital  supplies. 

788.  The  supplies  of  ambulances  are  not  subjects 
of  capture  ;  and  the  persons  in  the  service  thereof,  on 
withdrawing  after  capture,  as  mentioned  in  article  787, 
may  take  away  their  private  property. 

The  Convention  of  fleneva,  Art.  4,  leaves  the  supplies  of  liospitals.  jis 
distingulsliPd  from  the  ambulance  service,  Hubject  to  capture. 

Exemption  of  private  property  and  persotis. 

789.  A  house  which  receives  and  cares  for  sick  or 
wounded  must  be  respected  and  protected ;  and  the 
householder  shall  be  in  due  proportion  exempted  from 
the  billeting  of  troops,  and  from  forced  contributions. 

Convention  of  Geneva,  Art.  Ii,  and  additional  Article  4. 

JVo  distinction  to  be  made  in  succor. 

790.  The  sick  and  wounded  prisoners  of  war  of 
both  belligerents  must  be  received  and  cared  for  with- 
out distinction  of  nationality. 
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Immediate  exchange  of  sick  and  t 

791.  Immediately  after  a  battle  the  chief  command- 
ing oflicfrs  may,  by  mutual  consent,  each  send  his 
sick  and  wounded  prisoners  of  war  to  the  outposts  of 
the  other,'  without  further  conditions  of  exchaii<fe.' 

'  Convention  of  Gcimvft,  Art,  6,  •!  3. 
*  This  aeema  to  be  implied. 

Prisoners  incapacitated  from  fttture  service. 

792.  Sick  or  wounded  prisoners  of  war,  who,  afti^r 
recovery,  are  found  incapable  of  future  military  ser- 
vice, must  be  sent  back  to  their  own  nati<m,  as  soon  as 
practicable. 

Convention  of  Geneva,  Art.  6,  If  3. 

Other  sick  and  jcounded. 

793.  By  consent  of  botli  belligerents,  sick  or 
wounded  prisoners  of  war  taken  by  either,  and  not  in- 
capable of  future  service,  except  ofRcers  above  the 
rank  of  colonel,'  may  be  sent  back  !o  their  nation  as 
soou  as  practicable,  on  condition  of  not  taking  up  arms 
again  during  the  war,  unless  duly  exchanged. 


n  of  Oenevft,  Art.  6,  T|  4,  and  additional  Art.  5.  Tlie  etfect  of 
tlie  latter  article,  though  In  its  form  iin|)erative,  is  merely  permissive  aa 
ftliove  stated.     See  Etudeaurla  Goitventioit, pur  Moj/aUr,  pp.  217-326. 
'  The  ranli  slionid  lie  made  definite,  as  liere  stated. 

If^laff  and  hadf/e. 

794.  In  order  to  secure  tlie  protection  offered  by 
this  Chapter,  a  hospital  flag,  accompanied  always  by 
the  national  flag,  must  be  displayed  by  the  hospitals 
and  ambulances,  and  a  badge  must  be  worn  by  the 
persons  in  the  service. 

The  flag  and  badge  are  a  red  cross  on  a  white 
ground.  They  can  be  used  only  by  permission  of  the 
militaiy  authority. 

Convention  ofljeneva,  Art.  ". 

A  yelltnc  flap  has  l*en  used  in  the  United  States  navy  to  deaiKnate  a 
boat  hearing  medical  offlcera.      U.   S.  Nmy  Oj'rfjirtinw,  pt.  3.  p.  26,  §  83. 
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A  red  Hag  lias  bfnii  uspil  to  indirnte  llie  Imndliiig  of  powrlev.     /(/,,  ])t.  :'., 

HoapUal  nhip-^  to  he  of  white  exterior  wif/t  green 
ports. 

795.  Hospital  ships  and  boats  must  also  bn  (iistiii- 
giiished  by  a  white  pxterior  with  gi-nen  ports. 

Convention  of  fffiievft,  aililitionfll  Art.  VI.  '  'i. 

^'eni  of  mx'itation  of  private  xfiip.  nverl  for  Hiek 
and  wounded. 

796.  1"he  visitation  of  a  private  ship  used  for  sick 
and  woundfd,  notilied  npoii  its  log,  by  a  public  armed 
ship  of  the  enemy,  renders  it  unlawful  for  the  sick  and 
wounded  on  board  to  take  ^^p  arms  again  during  ihe 
war,  unless  duly  exchanged.  And  the  visiting  ship 
may  put  on  board  a  sufficient  force  to  secnle  the  per- 
formance of  this  obligation. 

Convention  of  Geneva,  Art.  10.  additioJiRl  Art.  I.  The  two  pHrftir™p''s 
wliicli  protect  cargo  on  eucli  vbbbpIs  if  not  rontraband>  will  lie  rendered 
superflnoua  by  the  Articles  relatiug-  t-i  private  property.  The  last  para- 
graph of  the  article  seems  superfluoaB.  Sefi  fflwrfcs  »"r  li(  ('oii<vntioii. 
prtj-jtfojyiitw.p.  3«3. 

Belligerent's  control  of  private  ship,  used  for  sick 
and  wounded. 

797.  A  belligerent  from  wliom  protection  or  respect 
is  claimed  for  a  ship  under  the  last  article,  may  forbid 
its  taking  any  direction,  or  maintaining  any  inter- 
course, which  lie  may  judge  prejiidicial  to  his  opera- 
tions. 

Convention  of  Reneva.  Art.  10,  addJTional  paragraph  :i. 

Voluntary  societies  for  .succor  at  sea. 

798.  Any  nation  may  give  to  a  commission  or  so- 
ciety, organized  under  its  hiw  for  the  succor  of  sick  and 
wounded  in  war,  written  authority  to  employ  ships 
and  the  necessary  attendants  and  supplies  for  the  snc- 
cor  of   sidk  and  wounded  at  sea,  subject  to  the  provi- 
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sions  of  this  Chapter  ;  and  tliey  must  he  respected  and 
protected  accordingly. 

a  of   the  Convention  of 


CHAPTER      LXTI. 

RF,LIOT0US  SERVICE. 
AitTtCIiK  709.  Chaplains,  &i'.,  to  he  respeeted  and  protectpd. 

Chaplains,  &g.  ,  to  he  respected  and  protected. 

799.  Chaplains,  ministers  of  the  gospel,  and  priests 
of  eveiy  religion,  engaged  in  ministering,  as  such,  to 
the  forces  of  a  belligerent,  or  to  prisoners,  or  to  any 
persons  suffering  in  war,  must  be  respected  and  pro- 
tected by  each  belligerent,  so  long  as  they  take  no 
part  in  the  hostilities.' 

The  provisions  of  articles  787  and  788  apply  to  suoii 
persons  and  to  the  books  and  other  articles  used  in 
their  religious  service, 

'  Perhaps  a  badge  bIkiuIJ  he  required  to  be  worn  by  tlifiii. 
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CHAPTER     LXIII. 


Article  800.  The  right  to  take  prisoners, 

801.  What  peraons  maybe  taken  prisoners. 

802.  Pereous  not  entitled  to  lie  treated  as  pris- 

oners of  war. 
B03.  Messengers. 

804.  Personal  property  of  prisoners  ot  war. 

805.  Sums  of  money. 

808.  Surrender  of  aidonrfus. 

807.  Provision  for  maintenance  of  prisoners, 

808.  Heatraint. 

800.  Kights  o(  prisoner. 

810.  WUen  prisoners  of  war  may  be  punished. 

811.  Treason  and   other  offenses   committed  ii 

wajfing  civil  war. 

812.  Information. 

813.  Deceit  by  prisoner. 

814.  Compulsory  labor. 

815.  Sabjeci  to  retaliatory  measuriis, 
81«.  '■  Parole  "  defined, 

817.  Parole. 

818.  Forbidding  parole. 

810.  Extortion  of  parole  by  ill  usage. 

820.  Paroles  to  be  reduced  to  writing. 

821,  Obligation  of  a  parole. 
823.  Violation  of  parole. 
823,  Bscajies. 

834.  "^HoBtage"  definwi, 

835.  Treatment  of  hostages. 
83*3.  Death  of  liostafte. 
837.  Cartels, 

828.  Right  of  belligerent  to  retain  prisoners. 

829.  Manner  of  exchanging  prisoners. 

830.  Kansom, 

831.  Cartel  for  exchange, 
8;!2.  Breacli  of  cartel. 
83a.  Cartel  ships. 

834.  Protection  of  cartel  ships. 
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T}>e  rir/ht  (o  fakt prLsoncr.1. 

800.  '^ny  belligeient  has  a  right  to  take  prisoners. 

What  persoun  may  be  taken-  prisoners. 

801.  The  following  persona  maybe  taken  prisoners, 
and  no  others : 

t.  Active  enemies,  as  defined  by  article  746  ; 

3.  Those  who  are  connected  with  tlie  operations  of 
the  military  forces,,  whether  with  or  withont  the  author- 
ity of  the  nation  ; 

3.  The  sovereign  or  chief  executive  officer  of  thv  rn- 
emy,  or  of  his  allies  ; 

4.  Officers  of  the  civil  government  of  tiie  enemy 
whose  functions  directly  subserve  a  military  purpose  ; 

5.  Persona  who  are  engaged  in  the  country  of  the 
enemy,  or  witliin  the  military  lines,  in  proclaiming 
opinions  or  disseminating  information  prejudicial  to 
the  success  of  the  belligerent ; 

6.  Persons  charged  with  <tffenses  against  the  provi- 
sions of  this  Book  ;  or  with  a  violation  of  the  military 
law  of  the  captor,  when  amenable  thereto  ;'  and, 

7.  Persons  of  whiitever  character  found  on  the  field 
<jf  battle. 

ASvCf,  y<,'l>w.  nniif  Inti'i;,..  v.  -i,  \,.  -i'M. 

B',fiilseMi,(l}i-iiU  Intent.  VoiUfi!',  S  -Wi,)  uaj-s.  tliat  all  tiieiiiies  may  be 
lakeB  prisouera ;  tliB  iuliabitaiilu  of  the  country  may  be,  eKiwptionally,  If 
llie  luktety  of  tliu  b(]lli(;;eit;nt  aruiy  it^iiii'eB  it.  Wk  uiiuiuunitHs  ae  proper 
subjei.'tB  of  uaptuiv,  Juumalista  uiid  uthui's  ivliu  advanee  liustile  upiDione. 
the  Huvereign  and  diploiuuts  of  the  ttaemy,  and  of  \\\a  alliei>. 

llidkck,  {iKUri:  Lti'f  mid  L",irii  rtf.Wui;  p.  43»,  §  4.)  says,  non-eom- 
balAUta  forfeit  tlieir  exemption  by  inciting  otliers  to  LoHtilitieu.  Liitber'n 
Indi-'ifiuiiui,  {^[T  49,  5U,)  include  Huioiig  persoue  liable  to  be  tr<!)it«d  as 
priaoners  of  war,  "  all  tuen  wlio  belong  to  tbe  riainj;  cii,  MiUfur  of  Ibe  Iiim- 
tile  country ;  all  ihoae  who  arc  attached  to  the  anuy  for  its  efficiency, 
and  promote  directly  the  objects  of  tbe  war;  .  ,  .  citizens  who  accompany 
an  anuy  for  whatever  purpose,  such  as  esutlerB,  editors  or  repoiteru  ol 
jouruala,  and  contractors;"  .  .  .  and  also,  if  eaptnred  on  belligerent 
ground,  and  if  ujiprovlded  with  u  safe  conduct  from  their  captor's  fftv- 
eriiiiieiit.  "the  monarch  und  member?  of  the  hostile  signing  family, 
male  ami   I'emale ;  the  rbicf,  ami  chief  olBcers,  "f  gover[ini*>nt ;  and  ail 
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peTBOns  whn  are  nf  paniciilar  and  singular  use  and  benefit  to  the  liiretile 
army  and  its  government." 

The  term  "  active  enemies,"  used  in  the  test,  and  defined  by  Article 
748,  will   include  all   of   tliese  whose   possession   is   important   to  the 


SnrgeonB,  Duraes  and  chaplains  are  usually  claesed  among  non-coin- 
batantH,  nnlesa  special  reasons  require  an  opposite  treatment  of  them. 
Woolnei/'g  Intern.  Lnic,  %  1^8;  Lifber's  Iiuiti-'ictivns,^:  53.  If  they  are 
held  bj  the  commander,  or  Kt  their  own  desire,  they  are  to  be  treated  as 

'  This  will  innlude  demi-ters.  See  Vatld,  J>n>U  des  Ga'i,  Viv.  S,  ch.  S, 
g  144;  HiiUeek.IiUeni.  Lmn  it  L<im  af  War,  p.  ii3,^'2i- 

Fugitives  from  all«giance  are  not  provided  for,  as  it  iti  not  proposed  to 
suspend  the  rijj'it  of  expatriation  during  war. 

Persons  not  entitled  to  he  treated  as  prisoners  of 
war. 

802.  All  prisoners  taken  in  wai'  are  to  be  deemed 
and  treated  as  prisoners  of  war,  except  the  follow- 
ing: 

1.  Tliose  who,  not  being  impressed  with  tlie  military 
character,  are  nnlawfiilly  waging  hostilities  : 

2.  Those  wlio  are  unlawfully  giving  aid  and  comfort 
to  the  enemy ; 

3.  Spies ; 

4.  Pirates ;  and, 

5.  Those  who  are  charged  with  a  violation  of  prnri- 
sions  of  this  Book,  or  of  the  military  law  of  the  captor. 

Messengers. 

803.  Messengers,  employed  by  the  enemy  between 
different  positions  or  parts  of  his  own  forces,  are  enti- 
tled, whenever  captured,  to  be  ti'eated  as  prisoners  of 
war,  unless  employing  treachery  or  disguise. 

muiUx'liM,  Jii-irit  Intern.  Cudifi^.  §  <m. 

JJeber,  {LiMrnetwag,  %^  ^.  IW,)  says,  that "  a  iiieasenger  carrying  writ- 
ten despatcliw  or  verbal  mesaagee  from  one  portion  of  the  army,  or  from 
a  besieged  place,  to  another  portion  of  the  same  army,  or  its  government, 
if  armed,  and  in  the  nnlform  of  his  anny,  and  if  captured  while  doing 
BO,  in  the  territory  occupied  by  the  enemy,  is  treated  by  the  captor  b»  a 
prisoner  of  war.  If  not  in  uniform,  nor  a  soldier,  the  circumstances  con- 
nected with  his  capture  must  determine  the  disposition  that  shall  be 
made  of  him.     A  messenger  or  agent  who  attempts  to  steal  through  the 
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territory  occupied  by  the  enemy,  to  (urtber,  ill  any  raaiiner,  the  h.^^.^^^., 
of  the  enaniy,  if  captured,  is  not  entitled  to  the  privileges  ol  the  priBOoer 
of  war,  and  may  be  dealt  with  according  to  the  circiimBtHnoea  of   the 

This  rule,  however,  Beema  too  harah. 

Personal  property  of  prisoners  of  war. 

804.  Subject  to  the  next  two  articles,  money  and 
other  valuables  on  the  person  of  a  prisoner  of  war,  or 
in  his  possession,  as  well  as  clothing,  remain  his  pri- 
vate property,  and  their  appropiiation  by  the  captor  is 
unlawful. 

Lidici''s  InstriietioiiB,  ■"  7\!. 

Suths  of  money. 

805.  If  the  captured,  money  of  a  prisoner  of  war  be 
more  than  is  necessary  for  his  support,  tlie  excess  may 
be  appropriated  by  the  captor,  to  be  disposi'd  of  as  the 
national  authority  directs. 

Liehrya  Iitslrueliomi,  ^,  Ti. 

Siirrender  qf  side-arms. 

806.  Officers  when  taken  prisoners  must  siirrender 
their  side-arms,  unless  the  captor  waives  the  surrender. 
Leave  to  retain  side-arms  does  not  allow  the  prisoner 
to  wear  them. 

Lieber'a  litftriietivus,  *!  7^. 

Proeision  for  mahdeiiance  of  prisoners. 

807.  Prisunerfi  of  war  must  be  sufficiently  fed, 
clothed,  sheltered  and  medically  provided  for  by  the 
captor,  and  treated  in  all  respects  with  humanity.' 

The  enemy  may  be  required  to  make  good  the  ex- 
pense," unless  the  detention  bs  caused  by  the  captor's 
refusal  to  exchange  or  ransom." 

'  tirhcr'f  [itxtnlftioi^g,"'':,  78,7!).  As  U,  iWn  irealinBiit,  Hte  also 
IVotiimiy'*  Itderiuitiaiuil  Lam,  ^  a38, 

'  Viittel,  D-i-uU  ilea  Gfeitg.  liv.  iS,  di.  S,  g  1.54 :  IMktk,  Iidcrn.  L't/o  ,(■ 
Limg  of  War,  p.  434,  §§  14, 17, 

"  H'^leck,  Intertt.  Law  t6  Lawg  of  Witf,  p.  43ii.  S  I'i. 
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Hentraint. 

808.  Prisoners  of  war  may  be  subjected  to  the  re- 
straint necessary'  for  their  safe  custody.  The  infliction 
upon  them  of  any  suffering  or  indignity  is  unlawfal. 

3  WUAmaii'a  htteru.  L/hb,  p.  30. 

'  Prisonere  of  wnr  may  be  ponflnm]  or  fettered,  when  ueceBsary  fur 
tlieir  safe  keeping.     ITnllf.k,  Iiitern.J.iii"  &  Lmr'  ff  Wnr.  p.  431),  g  T. 

H'ightH  ufpnsonei'. 

809.  A  prisoner  of  war  does  not  lose  any  of  liis 
rights,  except  that  of  liberty.  His  captivity  only  sus- 
pends the  exercise  of  those  rights  with  which  it  is  in- 
consistent. 

BlfmtaeMi,  Drnit  Intern,.  Cixlip,  i  738. 

When,  pruoner-t  nf  war  may  be  punished. 

810.  -A  prisoner  of  war  cannot  be  punished  for  be 
ing  an  enemy,  nor  for  lawful  hostilities  committed  by 
him  as  such.' 

He  may  be  punished  for  dimes'  committed  against 
the  captor  or  the  captor's  people,  for  which  he  has  not 
been  punished  by  his  own  nation. 

Lieber's  Inntni^tUm*.  "re  flfi,  38. 

I  OplnloDSof  »\t  Johitl}odioii,^\j:  JoliH  Cfim'^ll  a.\i<l  Sir  /?.  .V,  IMft. 
in  Oiiiieii  if-  ftpimoii*  in  Coiinlitiilioniil  Imw.  by  Fhj-Kj/t/i.  p.  109. 

'  These  crinips  nre  not  niily  sucli  us  are  defied  bv  this  Code,  but  in 
f  ludp  others. 

Treason  and  other  offenses  conimitted  In  wagiiitf 
civil  war. 

811.  The  provisions  of  this  Code  as  to  prisoners  of 
war  do  not  prevent  a  nation  from  punishing  its  own 
members  or  domiciled  residents,  for  any  violation  of  its 
laws  involved  in  their  taking  part  in  a  civil  war. 


812.  Prisoners  cannot  be  required  to  give  informa- 
tion concerning  their  own  forces  ;  nor  if  required  to  do 
BO.  can  they  be  punished  for  giving  false  information. 
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Liebrr'a  liisUiieiimig,  "j"  80.  Perhaps  an  exceptinn  slioiilc]  he  niiiiie 
in  rpsperl  to  services  as  guides. 

Deceit  by  piisoner. 

813.  If  a  prisoner  aseunie  a  fiilse  rank  or  (■onditioii 
to  affect  his  treatment  in  respect  of  confinement  or  ex- 
change, his  release  maj"^  be  refused,  and  he  may  be 
punished  OH  recapture  after  release  obtained  by  such 
means. 


814.  Prisoners  of  war  camiot  be  required  to  work 
for  the  captor,  except  for  fcheir  own  support,  in  case 
their  own  nation  fails  to  provide  adequately  for  them, 
and  then  only  according  to  their  rank  and  station  ;' 
and  not  in  any  ser\'ice  whicli  dii-eetly  subserves  a  mil- 
itary purpose.' 

I  lAfher's  IiiidraeHous,'^  m.  Ifii/hfk.{Inte,-ii.  Lfiic  d- L/im  of  W</i\ 
p,  4.tB,  ^  ].•),)  says,  UiPj-  are  nol  required  to  do  ho  bpyond  the  police  duty 
of  camp  and  garriBim.  and  bIho  where  the  enemy  refuses  1«  provide  for 
them,  and  in  extreme  casea. 

-  This  qualifieatinn  is  obviously  proper. 

Subject  to  Tetaliaiory  measures. 

815.  -All  prisoners  of  war  are  liable  to  the  infliction 
of  retaliatory  measures. 

lAeber's  LiHnieli/iiia,  *•  Kt. 
See  Article  WS. 

''^  Parole  ^^  defined. 

816.  A  parole  is  a  pledge  of  individual  good  faith 
and  honor  to  do,  or  to  omit  doing,  certain  acts,  aftei'  he 
who  gives  his  parole  shall  have  been  dismissed  wliolly 
or  partially  from  the  power  of  the  captf>r. 

Liel/er't  T»i<tr"rh''>,.^,''  120. 

Parole. 

817.  Engagements  made  by  prisoners  of  w?.r  that 
for  a  period  not  exceeding  the  duration  of  the  war 
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they  will  not  escape,  nor  bear  arms  against  the  captor, 
are  valid  ;  unless  forbidden  as  provided  in  the  next 
article ;  and  the  nation  to  which  the  service  of  such 
prisoners  is  due  is  bound  to  enforce  sucli  engage- 
ments. 

Other  engagements  by  prisoners  of  war  inconsistent 
with  their  allegiance  are  void. 

HtiUeck,  Intern.  Law  <fi  Lawn  of  Wtir,  p.  434,  §  12;  Beiieral  Orders 
of  U.  S.  Wa/r  Bepan-tment,  186S,  vol.  3,  p.  53,  No.  40,  §  13. 

Pamlea  can  only  refer  to  the  esiBting  enemj  and  to  his  existing  allies, 
and  the  exiHting  war.  Oen.  Ord.  of  U.  8.  W"r  Dep.,  1863,  vol.  3,  p.  51, 
Ko.  49,  §  9. 

A  military  parol  not  to  serve  until  exchanged  must  not  be  con- 
founded with  a  parole  of  honor,  to  do  or  not  to  do  a  particular  tiling  not 
inconsistent  with  the  duty  of  a  aoldier  ;  such  ae  a  parole  of  honor  not  to 
attempt  to  escape,  given  by  a  prifloner  in  actual  custody,  in  order  to  oli- 
tain  exemption  from  close  guard  or  confinement.  Such  pledges  though 
bindingshonld  be  seldom  given,  for  it  is  a  prisoner's  duty  to  escape  if  he 
can.    Id.,  1863,  vol,  2.  p.  S37,  No.  207,  g  3. 

It  is  tlie  duty  of  t!ie  captor  to  guard  his  prisoners,  and  if,  through  ne- 
cessity or  choice,  he  fail  to  do  so,  it  is  the  duty  of  the  prisoner  to  return 
to  the  service  of  his  government.  He  cannot  avoid  this  duty  by  giving 
an  unauthorized  parole.    Id.,  1863,  vol.  2,  p.  237,  No.  307,  §  2. 

An  officer  who  gives  a  parole  for  himself  or  his  command  on  the  battle- 
field, is  deemed  by  the  common  law  and  usages  of  war,  to  be  a  deserter. 
Id.,  1863,  vol.  2,  p.  51,  No.  49,  g  4. 

Lieher,  {InafmeHons,  in  126-128,)  says,  that  commissioned  officers 
only  are  allowed  to  give  their  parole,  and  tliey  can  give  it  only  with  the 
permission  of  their  superior,  as  long  as  a  superior  in  rank  is  within 
reach;  that  no  non-com niissioned  otficer  or  private  can  give  his  parole 
except  through  an  officer.  And  individual  paroles  not  given  through  an 
officer  are  not  only  void,  but  subject  the  individuals  giving  them  to  the 
punishment  of  death  as  deserters.  The  only  admissible  exception  is 
where  individuals,  properly  separated  from  their  commands,  have  suffered 
Jong  confinement  without  the  possibility  of  being  paroled  through  an 
officer. 

No  paroling  on  the  battle-field,  no  paroling  of  entire  bodies  of  troops 
after  a  battle,Bnd  no  dismissal  of  large  numbers  of  prisoners,  with  a  gen- 
eral declaration  that  they  rare  paroled,  is  permitted,  or  ia  of  any  value. 

Forbidding  parole. 

818.    ^  nation  which  provides  adequately  for  the 

8* 
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support  of  prisoners  taken  by  the  enemy,  may  forbid 
their  accepting  a  release  on  parole. 

See  Halleck,  Intern,  Law  <&  Laws  of  W<w,  p.  438.  §  IB,  who  says,  a 
nation  cannot  forbid  a  release  on  parole  unless  at  the  same  time  it  pro- 
vides means  of  support  during  impriBonment. 

ExtortioTi,  of  parole  by  ill  usage. 

819.  A  pledge  or  parole  extorted  from  a  prisoner 
by  ill  usage  is  not  binding. 

9eneral  Ordenaf  U.  8.  War  Hep..  1883,  vol.  3,  p.  337,  So.  307,  §  3. 

Paroles  to  be  reduced  to  writing. 

820.  When  a  parole  is  given  and  received,  there 
mnst  be  an  exchange  of  two  documents,  in  which  the 
name  and  rank  of  the  person  paroled  are  accurately 
and  truthfully  stated. 

And  accurate  lists  of  all  paroled  persons  must  be 
kept  by  the  belligerents. 
Lidier'ii  InUructuina.  Tfl"  134, 135. 

Obligation  of  a  parole. 

821.  An  obligation  by  parole,  not  to  serve  again 
during  the  war,  forbids  active  service  in  the  field  or  at 
sea,  against  the  paroling  belligerent  or  his  allies,  but 
does  not  forbid  active  service  against  other  belligerents, 
nor  internal  service,  such  as  recruiting  or  drilling  re- 
cruits, fortifying  places  not  besieged,  or  quelling  civil 
commotions,  nor  civil,  diplomatic  or  other  non-combat- 
ant service. 

lAelier'i  Instri'Hioiia.  *  ISO. 

Violation  of  parole. 

822.  A  prisoner  who  violates  a  lawful  parole  may 
be  punished  with  death  if  recaptured. 

Mai-tenH,  Droit  des  Genu,  touip.  11.,  jS  21'i ;  Lieber'»  Iaiitru(tioii»,  t  124. 

The  modern  practice  ububUj  is  to  abstain  from  the  infliction  of  death, 
except  in  an  aggravated  case,  and  to  substitute  close  conSnement  with 
severities  and  privations  not  cruel  in  their  nature  or  degree. 
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Bscapes. 

823.  A  conspiracy  amon^  prisoners  for -a  comrron 
escape  is  unlawful,  and  may  be  punished  with  death. 

An  individual  escape  or  attempt  at  escape  by  a  pris- 
oner of  war,  without  conspiracy  or  violation  of  parole, 
is  lawful ;  but  a  prisoner  may  lawfully  be  killed  if 
discovered  in  flight." 

lAeher'n  IiiMriii^ivits,  ^  77, 

'  On  being  rec*ptured  the  escaped  prisoner  camiot  be  puiiialifd  for 
such  eacap*.     Tb.,  H  78. 

'■^Hostage'''  defi-iied. 

824.  A  hostage  is  a  person  accepted  as  a  pledge 
for  the  fulfillment  of  an  agreement  between  belliger- 
ents. 

Liter's  Inati-iicMunji,  "[  54.     Hostages  are  now  rarely  given. 

TVeatment  of  hostages. 

825.  If  the  giver  of  a  hostage  fail  to  perform  his  ob- 
ligation, the  hostage  may  be  retained ;  but  neither 
deatli,  nor  any  personal  injury  beyond  detention  by 
such  means  only  as  are  necessary  for  enforcing  the 
pledge,  can  be  inflicted  on  him.' 

In  other  respects,  hostages  are  entitled  to  the  im- 
munities of  prisoners  of  war.' 

'  2  PhUlimore's  Internation(d  Ijnc,  p,  68. 

It  has  been  said  that  a  hostage  ie  to  be  treated  as  a  prisoner  of  war, 
but  by  this  no  more  In  meant  than  tliat  lie  is  not  to  be  treated  as  a  crim- 
inal. He  is  not  subject  to  the  peculiar  liftbiliti^s  nor  has  he  the  peculiar 
advantages  of  a  prisoner  of  war.  It  is  clear,  says  PkUlimore,  (vol.  3,  p. 
68,)  that  any  proceeding  of  rigor  against  a  hostage,  even  if  lie  be  forcibly 
seized  in  timeof  war,  beyond  what  may  be  necessary  for  the  security  of 
bis  person,  is  illegal.  Nor  is  he  on  the  other  hand  entitled  to  exchange 
like  a  prisoner. 

'  BlmUae/Ui,  Droit  Intern.  Vodifi^,  %  IHH). 

Death  of  hostage. 

826.  If  a  hostage  die,  the  giver  is  not  bound,  except 
in  case  of  an  express  stipulation,  to  replace  him. 

'^  Bhillimors's  Intern.  Law,  p.  ti8. 
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Cartels. 

827.  It  is  the  duty  of  belligerents  to  exchange  pris- 
oners of  war,  or  allow  them  to  be  ransomed  on  reason- 
able terms. 

Spies,  war-traitors  and  war-rtbels  are  not  excliaiigcd  according  to  tliii 
common  law  ol  war.  Tlie  exchange  of  suuli  persons  would  require  a 
B[iecial  cartel,  autliorined  by  tlie  government,  or,  at  a  great  distance  from 
it,  by  the  cliiet  commander  of  the  army  in  the  field. 

Right  of  helUf/ereni  to  retain  prisoners. 

828.  A  belligerent  has  the  right  to  retain  prisoners 
of  war  until  the  end  of  the  war,  if  exchange  cannot  be 
agreed  on, 

Vatlei,  Droit  des  GeriK,  liv.  S,  oh.  H,  g  153 ;  Halieck,  Intern,.  Law  and 
Lam  of  War.  p.  431,  §  S). 

Manner  of  exchanging  prisoners. 

829.  Unless  otherwise  regulated  by  cartel  or  special 
agreement,  exchanges  of  prisoners  of  war  take  place, 
number  for  number,  rank  for  rank,  wounded  for 
wounded,  with  added  condition  for  added  condition, 
such,  for  instance,  as  not  to  serve  for  a  certain  period. 

Lieber'e  Inatructifins.  ^  lOo. 

Ransom.. 

830.  Ransom  for  prisoners  can  be  req^uired  only  for 
those  remaining  upon  one  side  after  a  general  exchange 
has  taken  place,"  and  upon  the  authority  of  the  nation 
by  whose  forces  the  capture  was  made. 

An  officer  cannot  take  ransom,     Liebfr'e  I'itslractioiiB,%   74. 
Fiore,  {Noy/veaii  Ih'oii  Intern.,  vol.  3,  p.  3U5,)  condemns  the  alleged 
right  to  chiim  ransom. 

I  See  Liehm'a  Instnictwia,  1|  lOS. 

Cartel  for  exchange. 

831.  A  cartel,  for  the  exchange  of  prisoners,  may 
be  agreed  on  by  the  nation,  or  by  the  commander  in 
the  field  or  fleet. 

See  Liter's  liUftructUiits.  1]  lOB. 
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BreacJi  of  cartel. 

832.  A  cartel  may  be  terminated  by  eitiier  party, 
whenever  violated  by  the  other. 

Lieber'n  Iititruetiotis,  *[  109, 

Cartel  ships. 

833.  A  cartel  ship  is  one  actually  engaged  by  a  bel- 
ligerent for  service  in  the  transportation  of  prisoners 
taken  in  war,  agreeably  to  a  cartel  for  exchange. 

A  cartel  ship  shfjuld  carry  a  pass  from  tho  nation 
employing  it,  and  ^  jjag  of  truce,  with  the  flags  of  each 
belligerent  displayed  together. 

See  Lu^ingtoik'n  Navid  Pjise  Law,  %%  27(i,  277. 

Protection  of  cartel  ships. 

834.  Cartel  ships,  while  actually  and  exclusively 
engaged  in  service  as  such,  and  in  going  to  and  return- 
ing from  such  service,  if  they  engage  in  no  other  traffic 
or  intercourse  whatever,  whether  otherwise  lawful  or 
unlawful,  and  are  guarded  only  by  a  siifficient  force  to 
suppress  disorderly  violence,  are  free  ftom  capture, 
and  are  to  be  respected  and  protected  by  each  bel- 
ligerent. 

Kent,  (1  UvinmeittarieB,  p.  66,)  says,  that  it  is  indiapenaabli;  that  a 
cartel  for  tlie  exchange  of  prisonurs  bo  conducted  with  the  moat  exact 
and  exduaive  attention  to  the  original  purpose,  as  l>eing  thu  cnndition 
upon  which  the  intercourse  by  cartel  ships  can  be  tolerated.  All  trade, 
therefore,  by  means  ot  auoh  sliips,  ia  unlawful,  witliout  the  express  con 
sent  of  both  the  goverments  coucemed. 

See  Lii»hingl&ii'»  Ifairxxl  Prize  Law,  §  375,  where  the  rule  ia  staled  as 
exclnding  the  carrying  ot  cargo  and  engaging  in  nnlawfnl  intercoars*;. 

For  the  existing  rules  as  to  cartel  ships,  see  Wildmtii,  laterii.  Laic, 
V.  2,  p.  30.     Compare  Article  786, 
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CHAPTER      LXIV. 

HOSTILITIES  AGAINST  PROPEKTY. 

Article  835.  What  property  maj  be  Beiaed. 

836.  What  the  belligerent  may  appropriate,  and 

for  what  end. 

837.  DeBtroying  meiins  of  coin niuiii cation. 

838.  Destroying  facilities  of  navigation. 

839.  Rava^inj^  or  laying  waste  efieioy'e  country. 

840.  Property  exempt  from  acta  of  hostilitieB. 

841.  Properly  exempt  not  to  be  sold  or  carried 

842.  Use  of  and  title  to  public  immovables. 

843.  Title  to  movables. 

S44.  Revenues  held   in  trusl  for  governing  the 
country. 

845.  Public  sliips  surprised  by  war. 

846.  Private  property  to  be  respected. 

847.  Rescue. 

848.  Effect  of  recapture  of  properly  of  a  neutra!. 

849.  Effect  of  recapture  of  property  of  a  bellig- 

85(1.  Military  burdens  of  passive  enemies, 
851.  Compensation  for  property  taken  for  mili- 
tary uses. 

The  most  important  change  of  existing  rules  which  is  proposed  by 
the  provisions  of  tliis  Cliapter,  is  the  esemption  of  private  property  from 
capture,  at  sea  as  well  as  on  land,  except  in  the  cases  of  its  being  contra- 
band, or  employed  in  illegal  traffic,  or  actually  used  to  promote  tlie  pur. 
poses  of  the  war;  and  except  also  in  caaes  of  oiilitary  necessity,  when 
compensation  is  made. 

The  rule  that  private  property  on  laud  ought  to  be  respected  as  far 
as  possible  may  now  be  regarded  as  fully  recognised ;  BlwnUeldi,  Droit 
Intern.  Godifie,  %  651 ;  Lieber'e  Inairiieiiona,  ^  S8 ;  subject  however,  to 
the  ill-defined  exception  of  military  necessity.     See  notes  to  Article  848. 

It  may  be  conceded  that  the  earlier  authorities  sustained  the  right  of 
taking  booty  on  land  ;  and  that  the  modem  rule  had  its  origin  as  asserted 
by  HavtefeuiUe,  (Droits  et  Devairg  de»  Nations  Ifeidns,  tit.  III.,  section 
III..  §  1.)  in  the  impolicy  of  exasperating  the  Inliabitants  of  a  territory 
by  depriving  them  of  their  goods;  hot  whatever  its  original  reason,  it 
is  sufficiently  settled  as  a  rule  of  civilised  warfare  to  need  no  further  dls- 
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eiiBsioii  here.     Th.^  question  now  is  whether  the  same  rale  ought  not  to 
be  ejttended  to  property  at  sea. 

The  apothegm  of  Sic  John  NichoU.  (8  Term,  Bep..  548,)  that  "  there 
could  be  no  aach  thiagf  as  a  war  for  arms  and  a  peac«  for  commerce  ;  " 
and  that  of  Sir  Traners  Tivisi,  {Law  of  Nations,  pt.  II.,  p.  52,)  that  "  he- 
cause  private  war  is  inconsiBtent  with  public  peace,  it  follows  that  pub- 
lic war  is  equally  inconsistent  with  private  peace,"  are  little  more  than  a 
play  upon  words,  or  at  best,  maxims  which  belong  to  the  times  when 
every  individual  of  one  belligerent  nation  was  deemed  an  enemy  of  every 
individual  of  the  other :  when  Vattel  could  inquire  whether  women  and 
children  are  numbered  among  enemies,  and  answer  in  the  affirmative  ; 
and  when  even  Kmd  could  declare,  that  all  meeting  of  citizens  of  adversf 
belligerents,  escept  in  deadly  combat,  was  unlawful. 

The  rale  now  acknowledged  by  civilized  nations  is  that  the  belligerent 
nations,  not  their  non-combatant  members,  are  enemies,  (see  Articles  T05 
and  744 ;)  and  the  history  of  recent  great  wars  has  demonstrated  that 
there  may  be  sach  a  thing  as  a  peace  for  commerce  during  a  war  of  arms. 
Private  war  having  become  illegal,  private  peace  should  be  secured  so  far 
as  possible.  There  is  no  reason  wliy  public  war  should  disturb  private 
peace,  merely  for  the  sake  of  booty. 

The  chief  arguments  on  this  question,  wliich  atill  deserve  considera- 
tion, are  perhaps  more  completely  indicated  by  Ortolan.  (Diplomatie  dt  la 
Mer,  liv.  III.,  ch.  3,)  than  by  any  other  authors. 

After  alludingato  the  reasons  of  hamanity.  and  of  commercial  interest, 
on  which  the  protection  of  private  property  at  sea  has  been  urged,  and 
raising  the  inadequate  objection  that  some  other  severities  of  war  are 
still  more  objectionable  in  these  respects,  and  replying  to  tlie  argument 
that  the  rule  of  jnatice  must  be  uniform,  by  saying  that  the  land  and  the 
sea  are  so  different  that  the  one  cannot  afBwd  a  rule  tor  the  other,  he  de- 
fends the  right  of  capture  at  sea,  upon  the  following  grounds  : 

I.  The  object  of  war  is  to  compel  a  jjeace  by  injuringthe  enemy  ;  and 
on  land  the  military  power  may  impose  requisitions  and  levies  on  the 
inhabitants  :  which,  in  fact,  are  only  convenient  modes  of  seizing  private 
property,  and  cannot  be  Bubstjtuted  at  sea  for  individual  capture  ; 

3.  If  war  at  sea  were  to  be  restricted  to  the  naval  forces,  it  would 
be  impossible  to  injure  the  enemy  there,  he  keeping  his  ships  of  war 
in  port ;  and  meanwhile  he  might  carry  on  intercourse  by  private  ships 
with  impunity  ; 

3.  The  capture  of  a  ship  and  cargo  is  not  like  the  confiscation  of  a 
warehouse  of  goods  ;  for  the  ship  and  seamen  are  poteatialiy  an  auxiliary 
of  the  naval  forces  of  the  nation,  and  constitute  a  means  of  extendinjr  its 
power  beyond  its  proper  territory  ; 

4.  The  doctrine  of  the  freedom  of  the  H' 
tare;  for,  since  a  belligerent  cannot  take  poi 
it  as  a  territory,  he  can  only  take  the  ships  he  finds  there  :  and  a 
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eupyinjr  territory  Ivk  tiiaj  interfere  with  the  territurial  power  of  liia  en- 
emy, so  at  sea  by  capturing  sliips  he  may  interpose  against  liis  enemy's 
right  of  passage  on  the  seas ; 

5.  The  land  rule  does  not  leave  iion-i»mbatants  free  to  carry  on  an 
unrestricted  commerce  on  the  territory  within  military  occupation  ;  but 
it  forbids  trade,  it-makes  personal  property  inviolable  only  for  a  suffi- 
cient time  to  allow  its  sale  or  removal,  and  the  oontinned  protection  of 
the  title  to  reai  property  is  a  principle  inapplicable  to  shijis,  which  are 
personal  property  ; 

6.  Witlioutcaptureof  private  property,  war  at.sea  would  be  imperfect, 
and,  in  so  far,  interminable. 

And,  finally,  he  concludes  that  it  is  a  question  of  conflict  between  na- 
tional and  private  rights  ;  and  that  private  rights  being  the  less  import- 
ant interest,  must  yield  so  far  as  incompatible  with  the  gruater  interest. 

The  solution  which  he  suggests  is  the  maintenance  of  the  right  of 
capture,  l>oth  of  ship  and  cargo;  together  with  a  partial  protection  of 
private  right,  by  a  restoration  of  the  value  of  the  goods,  in  specified 
cases,  to  be  made  either  immediately,  or  at  the  termination  of  the  war. 

The  one  exception  which  he  recognises  is  that  of  the  vessels,  &c.,  of 
coast  fisheries,  when  they  serve  chiefly  as  the  means  of  subsistence  of 
inofTensive  inhabitants,  and  have  no  public  and  general  importance. 

Drnm,  (in  a  note  to  Whint<m^  earnestly  advocates  the  practice  of 
waning  on  commerce,  declaring  that  in  his  opinion  it  is  the  most  hu- 
mane, and  often  the  most  efflctent  part  of  war,  and  t!|§  least  objectiona- 
ble part.  '*  It  takes  no  lives,  sheds  no  blood,  imperils  no  households :  has 
its  field  on  the  ocean,  which  is  a  common  highway^  and  deals  only  with 
the  persons  and  property  voluntarily  embarked  in  the  chances  of  war, 
tor  the  purposes  of  gain,  and  with  the  protection  of  insurance.  War  is 
not  a  game  of  strength  between  armies  or  fleets,  nor  a  competition  to  kill 
the  most  men  and  sink  the  most  vessels ;  but  a  grand  valiant  appeal  to 
force,  to  secure  an  object  deemed  essential,  when  every  other  appeal  liflB 
failed."    Dana's  Wheaton,  Blementt  of  InUrn.  Law,  p,  876. 

In  reply  to  the  olmervations  that  capture  at  sea  corresponds  with  the 
right  of  requisition  on  land,  and  that  the  enemy  may  unexpectedly  turn 
private  sliips  and  seamen  into  naval  forces,  it  may  ho  said  that  the 
right  of  requisition  is  restricted,  and  requires  compensation;  (see 
Article  851.)  and  that  the  capacity  of  a  ship  to  serve  in  the  vfar  could  at 
most  lie  a  ground  for  its  detention,  not  for  confiscation  either  of  the  ship 


The  freedom  of  the  seas,  and  the  possibility  of  a  lielligerent  avoiding 
maritime  war  by  ceasing  to  send  out  ships  of  war,  and  the  suggestiou 
that  maritime  warfare  vfill  become  inconclusive  without  the  right  of 
private  capture,  may  well  be  urged  as  arguments  in  favor  of  the  reform 
against  which  they  are  cited.  The  sea  is  the  highway  of  nations,  and 
may  well  iw  dedicated  hy  common  consent,  to  peaceful  uses.  The  pecu- 
liar sufferings  and  abuses  incidental  to  hostilities  at  sea,  and  thf  fact 
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that  tlie  result  of  a  conflict  tliere  is  so  fa,r  dependfint  on  fortaitoua  cir- 
cumstain:eH,  such  aa  thenamber  and  strength  of  v easels  meeting,  the  con- 
dition of  the  weather,  &c., — as  to  have  in  nwilem  times  hut  aliRlit  con- 
nection witli  the  ultimate  fortunes  of  the  war,  sliould  incline  na  ta  the 
ci)DCluBioii,  tliftt  this  concession  to  peace  would  not  involve  a  sacrifice 
of  essential  belligerent  rights. 

Tlie  objectioD  that  commerce  on  land  is  interrupted  by  war,  is  entitled 
to  the  weight  of  analogy  under  existing  rules ;  but  if  the  succeeding  Ar- 
ticles should  be  received  with  favor,  commerce  on  land,  (in  goods  not 
contraband,)  will  be  interrupted  only  between  places  in  the  actual  mili- 
tary poBseaaion  of  the  belligerents,  or  when  it  directly  subserves  the  pur- 
poses of  the  war.  This  salutary  modiflcation  has  already  been  made  in 
several  wars,  wliich  sre  noticed  below. 

So  far  as  the  consistency  of  a  theory  is  entitled  to  weight  on  such  a 
question  as  this,  it  seems  sufficient  to  say  with  More,  {^ouvenu  Broil  Tn- 
termUiotyil.  v.  3,  pt.  II.,  pp.  .133.  834.)  and  Prndier-Fodei-f.  (note  to  VotUl, 
Droit  den  Qmn,  Ed.  of  1863,  liv.  3,  ch-  5,  §  73, 1,)  that  war  is  now  a  relation 
between  nation  and  nation,  and  that  therefore,  private  property,  at  sea 
as  well  as  on  land,  must  be  respected  as  far  as  possible,  Tlie  right  to  in- 
jure the  enemy  is  a  right  to  injure  the  State,  and  not  its  non-combatant 
members.  On  land,  some  injury  of  private  property  is  necessarily  inci- 
dent to  the  pursuit  of  the  enemy  ;  and,  so  far,  such  injury  is  allowable; 
at  sea,  the  capture  of  private  aliips  is  not  incidental  to  tlie  right  to  pursue 
the  enemy,  and  there  should  not  be  allowable. 

For  a  satisfactory  solution  of  the  question  We  mnst,  however,  looit  be- 
yond theoretic  considerations  to  the  interests  which  are  practically  in- 
volved ;  and  in  tliis  respect  the  question  is  this ;  Can  private  property  be 
spared,  without  seriously  impairing  the  efBciency  of  military  measures, 
as  a  last  resort,  for  the  settlement  of  disputes  between  nations  Viound  so 
closely,  in  pacific  relations,  «»  those  whicli  may  unite  in  this  Code! 

And  here  it  is  to  be  observed,  that  the  interests  of  peace  which  are  af- 
fected are  much  broader  and  more  sensitive  tlian  those  of  war.  The  ad 
vantage  of  the  existing  rule  is  the  pressure  it  puts  upon  tiie  enemy  to 
submit :  the  disadvantage  includes,  besides  the  actual  loss  of  property 
and  derangement  of  commerce  during  war,  the  immense  losses  sust^ned 
on  account  of  the  apprehensions  of  war  during  time  of  peace.  The  mea- 
sure of  the  advantage,  on  the  one  hand,  is  not  the  actual  loss  inflicted  dur- 
ing the  war,  but  only  the  pressure  indirectly  brought  to  bear  on  the  hos- 
tile government  through  the  sulTeringB  of  its  citiaens  by  those  losses  ; 
while  the  measure  of  the  disadvantage  exceeds  the  actual  tosses,  and  in- 
cludes those  derangements  of  commerce  which  are  so  quickly  felt  when 
an  apprehension  of  war  arises,  and  from  which  recovery  is  sn  slow  after 
peace  has  l>eeu  established. 

In  view  of  these  considerations  it  is  submitted  tliat  the  complete  pro- 
tei^tion  of  private  property,  with  proper  qualifications  in  respect  to  con- 
traband, prohibited  intercourse,  Sic.  is  demandeii  liy  the  interests  of  na- 
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ticins  B.Dd  individuals,  and  tliat  it  is  not  inconipaliblf^  with  lh<:  maiute- 
nanee  of  efficient  and  adequate  military  power  as  a  final  arbiter  in  interna- 
tional controversies. 

This  principle  watt  recognized  and  adopted  in  the  treaty  between  tdi- 
United  StatCB  and  Praxsia,  (1785,)  and  lias  always  been  advocated  by  the 
government  of  the  United  States  ;  and  was  approved  for  general  adop- 
tion, by  Prussia  in  lfi^,{Kaecheinn^ki/'ii  Prize  Ijaie,  by  Pratt,  p.  IW.)  and  is 
said  Ifl  have  been  establiBlied  by  treaties  between  tlifi  Southern  Amer- 
ican RepubHcs,  in  1851  and  1850.  /J,,p.  164,  note(«.)  In  the  war  of  Eng- 
land and  France  witli  Ohlna,  the  right  o(  moritime  capture  was  totally 
suspended.     Id.,  p.  167  ;  and  see  note  to  Article  846  of  this  Code. 

In  tlie  Franc<vPrassian  war,  (July,  1870,)  the  North  Oernlan  govern- 
ment declared  private  property  on  the  high  seas  to  be  exentpt  from  seiz- 
ure by  them,  without  rngard  to  reciprocity.  Tlie  French  goveminent  re- 
fused to  relinquish  the  right  of  capture.  In  consequence  of  the  capture 
of  German  mereliant  ships  by  France,  the  North  (iernuin  gciverument  re- 
voked the  exemption  they  had  declared,  jtiving.  however,  fom'  weeks' 
notice  of  the  new  measure.  See  Fm-Hgn  Behuionn  of  the  VniM  filiilea, 
1870,  p.  317;  /<?.,  1871,  p.  403. 

At  the  commencement  of  the  war  between  Austria  and  Italy,  in  1866, 
the  belligerents  agreed  that  merchaot  vessels  on  Ixith  sides  should  be 
free  from  capture  :  "and  the  results  of  this  agreement."  nays  Limliingti'll, 
{NiiuU  Pme  Iaivi,  Intro.,  p.  viii.,  note.)  "  coupled  with  the  rule  (pre- 
scribed by  the  treaty  of  Paris,)  '  free  ships  make  free  goods.'  was  that 
the  private  property  of  the  enemy  at  sea  was  as  completely  exempt  from 
hostile  capture  as  private  property  on  land." 

By  a  decree  of  March  33, 186.5,  the  Emperor  of  the  French  made  res- 
toration to  the  parties  in  Interest,  of  all  Mexican  piivate  ships  taken 
during  tlie  war  between  France  and  Mexico,  and  which  had  at  that  date 
been  condemned  by  order  of  a  prise  court,  and  also  of  the  proceeds  of 
those  which  had  been  sold  but  not  finally  adjudicated  upon.  !l  T>e 
(JltTcq,  338.  Somewhat  similar  modifications  of  the  general  rule  were 
made  in  1859,  in  the  war  lietween  Italy,  France  and  Austria,  6  D^'  Clrrrq. 
665. 

European  governments  have  frequently,  at  the  termination  of  a  war, 
restored  to  one  anotlier  the  ships  taken  froni  their  subjects,  or  have  es- 
tablished mixed  commissions  for  the  purpose  of  ascertaining  the  dam- 
ages incurred  l)y  the  mercliants,  and  the  amount  of  compensation  they 
were  entitleii  to.  As  an  example,  may  be  cited  tlie  convention  between 
France  and  Spain,  in  the  year  1823.  MaHetui,  N.  K.  VI.,  886.  England 
also,  at  the  conclusion  of  the  war  witli  Holland,  (1833,)  restored  to  her  all 
the  Dutch  vessels  that  had  been  taken.  M'lrlenn,  N,  U.  XIII.,  97,  98.  As 
to  the  other  exceptions,  see  Mfrteim,  S.  E.  XVI.,  3,  611 ;  and  Wiii-m 
ZeitneltHJt  fd,r  der  geiatmmte  StaaimHiiitfnitrfiiifl,  (1851,)  H33,  .tSS.* 

*  During  the  war  between  Brazil  and  Paraguay,  (1870.)  certain  non- 
combutant  Paraguayans  (women)  deposited  their  valuables  at  the  United 
States  Legation  in  Asuncion.   The  Paraguayan  forces  si  ' 
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Thus  far  we  have  liad  in  view  the  privalK  property  of  members  of  the 
hostile  nations.  In  respect  to  the  property  of  neutrals,  the  principles 
of  tlie  Treaty  of  Paris  of  1851!  are  embodied  in  tlie  provisioiiB  of  this 

In  the  fourteenth  century,  tlio  rule  waa  to  confiscate  enemy's  but  not 
neutral  property,  and  where  neutral  goods  were  found  on  an  enemy's 
ship,  or  a  neutral  ship  was  taken  bearing  enemy's  goods,  thi^  neutral 
goods  or  ship  were  restored,  and  only  the  enemy's  ship  or  goods  were 
confiscated.     Tims,  Lai"  of  Niitiiiut,  part  II.,  p.  147,  g  77. 

In  the  sixteenth  century,  the  doctrine  of  hostile  taint  was  adopted  by 
France  and  Spain,  and  the  neutral  ship  carrying  enemy's  goods,  and 
neutral  goods  borne  by  an  enemy's  aliip,  were  by  them  declared  tainted 
with  belligerency,  and  liable  to  confiscation. 

In  the  latter  part  of  the  eighteenth  century,  this  doctrine  was  almn. 
doned  by  France,  and  that  which  exempts  neutral  ships  and  goods,  and 
even  enemy's  goods,  {except  contraband,)  wlien  found  on  neutral  ships, 
was,  with  some  qualifications  and  fluctuation,  adopted. 

The  rule  established  by  the  governments  maintaining  the  armed 
neutrality  of  ITHO,  permitted  the  seizure  of  neutral  ships  only  where  the 
duties  of  neutrality  had  been  unquestionably  violated.  And  in  the  same 
year,  the  French  government  forbade  the  molestation  of  neutrals,  even 
though  apparently  destined  to  enemy's  poarts,  and  directed  that  in  no  case 
should  neutral  vessels  be  captured,  nnless  they  had  cargoes  contraband 
of  war,  or  were  engaged  in  the  transport  of  English  troops,  or  harbored 
Englishmen  under  a  neutral  flag.  KittcheiKienkj/'i  I'rke  Lw-,  by  Pratt, 
p.  (fa,  and  note  (p.) 

In  the  seventeenth  century,  Holland  eHected  several  treaties,  among 

pied  the  town  as  a  stronghold,  and  expelled  the  inhabitants,  including 
the  American  representative.  The  Paraguayans  afterwards  abandoned 
it,  and  the  Braziuan  forces  entered  and  took  possession ;  and  the  property 


lion,  fell  into  their  bands.     The  government  of  the  United  States 
raanded  of  tlie  Brazilian  government  the  restoration  of  the  property  of 


;    and  sug- 

^ ...  ....  "^''  treatM 

by  analogy  to  enemy's  property  found  on  a  neutral  vessel,  and  also  re- 
stored. And  tie  Brazilian  government,  without  expressing  any  opinion 
on  this  analogy,  directed  all  the  property  which  fell  into  their  hands  in 
the  Legation,  without  distinction  of  ownership,  to  be  restored  to  the  rep- 
resentative of  the  United  States.  Fureii/n  SeiiitMiis  of  the,  UiiUed  St'itea, 
1871.  pp.  411.  50. 

*  Those  rules  are  that, 

"  A  nentral  flag  covers  enemy's  goods,  with  the  exception  of  contra- 
band of  war." 

"Nentral  goods,  with  the  exception  of  contralmnd  of  war,  are  not 
liable  to  capture  under  an  enemy's  flag." 

They  are  not  stated  in  this  form,  because  other  exceptions  than  con- 
traband need  lo  be  expressly  recojinized ;  and  the  Article  protecting  pri- 
vate property  of  members  of  the  hostile  nation  supersedes  the  necessity 
lit  n  distinct  provision  as  Wi  neutral  pro|ierty. 
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tlie  uatiunal   character 

Tlieae  uro  the  i  untiiHtl  (xmHu-liiio  rules  recognized  on  this  point 
down  to  laao  when  the  Treati  ol  Pans  adopted  ihs  liberal  rule  that  a, 
frt^  ship  makes  free  gooda  but  an  miumy  s  Ehip  doee  not  forfeit  neutral 
goods. 

This  rule  lias  now  been  bo  generally  adopted,  tllat  it  needs  no  further 


*■  The  originai  parties  to  the  Declaratjou  of  Pwis  of  1856,  were  Great 
Britain,  Austria,  Prance,  Pnisaiu,  ^Kussia,  Sardinia,  and  Turkey.  The 
followiDjf  powers  have  since  given  their  adhesion  to  all  the  Articles. 
(Tieli^,  L'lm  of  Jf.dlvns.  Part  II.,  p.  107,  not*  55.) 

Baden,  Mecklenbnrg.Strelitz, 

Bavaria,  Mecklenburg- ScLwerin, 

Belgium,  -Nassau, 

Bremen,  Oldenburg, 

Brazil,  Parma, 

Duchy  ol  Brunswick,  Holland, 

Cliili,  Peru, 

The  Argentine  Confederation.  Portugal, 

The  Germanic  Confederation,  Saiony, 

Denmark,  Saxe-Altenburg, 

The  Two  Sicilies,  Saxe-Coburg-Wotiia, 

The  Kepubllc  of  the  Equator,  Saxe-Meiningen, 

The  Roman  States,  Switzerland, 

Greece,  Tuscany, 

Guatemala,  Wurtemburj;, 

HaytJ,  Anhalt-Dessau, 

Hamburg,  Modena, 

Hanover,  New  Granada, 

Tile  Two  Hesses,  Uruguay, 

Lubeck, 
In  the  war  of  Prance  and  Great  Britain  against  China,  tbf  principles 
of  the  Declaration  of  Paris,  of  ISoti,  were  in  substance  adopted  by  both 
FrancH  and  Great  Britain,  as  a  rule  of  action  towards  all  nations,  even 
those  who  had  never  acceded  to  that  declaration.    8  IM  Cleri-q,  35. 

That  free  ships  make  free  goods ;  that  is  to  say,  that  tlie  effects  or 
Koods  belonging  to  subjects  or  citizens  of  a  power  or  state  at  war,  are 
free  from  capture  or  confiscation  when  found  on  lioard  neutral  vessels, 
with  the  exception  ol  articles  contraband  of  war,  is  recognized  by  tho 
treaty  between  the  United  Slates  and 

^publfc  [  ^^^-    S'lS^^'Art.    XV.,15i/.«.«(,rt.,ffi.,,r,'.,)lli7. 

Bolivia,       '    May  13,1858,     "     XVI ,  12  7rf.,  IWia. 

Venezuela,      Ang.ST,  18li0,     "     XIV.,  13  W.,  1143. 
That  the  property  of  neutrals  on  iKMird  of  an  enemy's  vesBul   is  not 
subject  lo  confiscation,  unlees  the  same  be  contraband  of  war,  Is  recog- 
nized by  the  treaty  between  tlie  United  States  and 

^^^^^?_ '- Feb.    B.lSOT.Art.   XV.,  lo  [;'.*!.«(,-(.»( /..,(3V„)  lliT. 
Bolivia.'  MaylS,  185H,    '■    XVI.,  13  M.,  1003. 

In  many  of  their  treaties  the  United  States  of  America  have  iii.scrted 
the  following  clausf! : 
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What  property  may  he  seized. 

835.  Subject  to  tbe  provkions  of  this  Book  a  bellig  ■ 
erent,  for  the  purpose  of  compelling  the  submission  of 
the  hostile  nation,  may  seize  and  bold  :' 

1,  The  territory  of  tbe  hostile  nation  ;' 

%  Its  public  armed  ships,  except  in  the  cases  pro- 
vided for  by  article  845  ;* 

'6.  Other  ships,  public  or  private,  beai-ing  ita  na- 
tional character,  in  tbe  cases  expressly  provided  for  in 
thisBooli,*  and  no  others  ; 

4,  Other  public  property  of  the  hostile  nation,  ex- 
cept such  as  may  be  within  tlie  territory  of  the  bellig- 
ei-ent  by  its  own  wrongful  act,"  and  except  that  ex- 
empted from  tbe  .jurisdiction  of  either  nation  by  tbe 
provisions  of  Title  III.  of  this  Code,  entitled  Intee- 
couKSE  OF  Nations,"  and  of  Chapter  LXI.,  entitled 
Medical  Service  ;  and  of  Chapter  LXII.,  co]icern- 
ing  Religious  Service; 

5.  All  contraband  of  war,  and  all  ships  and  goods 
involved  in  contraband  traffic,  in  the  cases,  and  to  the 
extent  defined  by  Chapter  LXV.,  entitled  Contkaband 
OF  War  ;  and, 


"  ytipulationa,  d«cliiriiig  tliat  llm  flag  Hliall  cover  the  property,  shall 
be  iinderetood  as  applying  to  tlioB«  powers  only  wlii)  recognise  this  prln- 
dple ;  but  if  either  of  the  two  contracting  parties  sliall  be  at  war  with  a 
third,  and  the  other  nentral,  the.  puj  uf  file  nentiia  fluUi  wwr  the 
property  of  enemies  irium  gucernments  'lekni/trledffe  tliia  pmidple,  iiiul  iwt 
of  uUie.vii.     Satfhejtveakff'g  Fiite  L'lv.,  by  Pratt,  p.  117,  note  (f.) 

By  the  treaty  between  France  and  Peru,  MartJi  !i,  18(!1.  Art.  XX.,  ^  3, 
(S  De  Otereq.  200.)  property  of  inembers  of  either  nation  which  I'emainH 
neutral  when  the  other  is  at  war,  are  free  from  coufiscatJon  and  dt^ention 
even  when  on  board  an  enemy's  ship,  unless  contraband,  or  t>«loi)jfinjf  to 
persons  actually  in  the  enemy'  service,  or  destined  to  enter  it. 

For  discassionB  of  Ijelligerent  rJKhts,  the  capture  of  privnte  property 
1  ■...  i...   o„->  i'..™...™«™j^  gj-  tJie  NaiwniU  Agsomttiortfor  Priiaotmi  of 


tiociai  SfiencB,  1800,  pp.  163,  37tt ;  Id.,  1861,  pp.  126,  7*f,  784 ;  Id.,  1H»2, 
pp.  89.  898,  8H9 ;  Id.,  1868,  pp^  851,  878,  884 ;  Id.,  1864,  pp.  5116,  656 ;  111.. 
1868,  pp.  167,  187 ;  Vineem.  KepoHtt'in  miaonufe  de  lii-  Legisl'iUoii,  Cofn- 
i^ierciJiU,  (Paris,  1831,)  liv.  XII.,  ch,  17, 18 ;  MaisS.Le  Droit  CammerHalfi, 
(Paris,  1844,)  I.,  pp.  153-4,  162-3;  KaUr.n^m.  Die  Kaprnr  i/n  St-ek- 
i-iege,  b.  1B3-203,  316-338;  Hautef&wiMr,  Dridt»  et  Devoirs,  I.,  840-44; 
Martsns,  Eitai  sur  ies  Arm/ttears,  a.  45,  who  considers  maritime  capture 
contrary  to  the  spirit  of  the  present  Enropeau  private  law.  Heffter, 
( Volken-eeht,  s.  130, 132,  l:i»,  140, 17.^,  193.)  takes  an  extended  view  of  the 
subject.,  and  clearly  proves  that  by  international  law  war,  at  tlie  present 
time,  gives  only  actual  possession,  but  ncn  the  legal  property. 
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6.  All  jjtTSonal  property  engaged  in  hostilities,  or  in 
intercourse  which  under  the  provisions  of  this  Book  is 
illegal.' 

'  Article  'J7l  forbids  the  KOminisaioii  of  any  li'istilitins  in  the  terdlory 
oi  a  ueutral  nation. 

'  This  includes  the  exerciae  of  aovernignly  ovm  it.  7'rctas,  Lki"  of 
Nntivnn,  pt.  II.,  133.  g  «-i. 

To  compel  aabmission,  a  beUigeruDt  miLj  take  possession  to  an  extent 
far  beyond  what  would  be  a  just  indemnificatioD,  with  the  design  of  re 
storing  the  surplus  by  a  treaty  of  peace,  td..  pt.  11.,  123,  ^  04,  The  ques 
tion  of  title  by  capture  is  »  distinct  one :  see  Articles  843, 843  and  896. 

'  Tliese  are  cases  of  sliipa  within  tlie  territorial  waters  «t  tlie  breaking 
ont  of  the  war,  &c. 

■■  These  cases  are  reaistinjr  visitation  and  seurcli,  Article  871  ;  hospital 
ships,  Articles  790  and  797  ;  and  contraband.  Article  854. 

^  Wildmtm's  Intern..  Imw,  vol.  3,  p.  II,  citing  "Answer  Ut  Prusa. 
Mem.,"  1  Vutt,  Ji(j-.,157, 

'  By  the  provisions  here  referred  lo,  contoined  in  Articles  139,  143, 
188  and  184,  thedwellings,archives,&c.,  of  diplomatic  and  consular  offi- 
cers are  exempt  fromtlie  jiirisdiction  of  the  nation  in  which  they  are  situ- 
ated, with  tliis  ijualilication,  that,  by  Article  109,  the  exemptions  may  be 
wlthdratyn  In  the  case  of  an  emerj^ency  affecting  the  existence  of  the 
nation.  The  exemption  should  continue  tlirougli  all  ordinary  vicissitudes 
of  war.  The  right  to  send  these  officers  and  their  movables  out  of  the 
country  in  case  of  war,  is  reserved  by  Article  911. 

'  As  to  illegal  hostilities,  see  Articles  741  and  743  ;  and  as  to  illegal  in- 
terconrsp,  sec  Articles  930  and  iJ31. 

What  the  helligerent  may  appropriate,  and,  for 
what  end. 

836.  liubjeut  to  the  provisi<m8  of  this  Book, '  all 
public  pi-operty ,  whicli,  according  to  the  last  article,  can 
be  seized,  may  be  used,  absolutely  appropiiated,  or  de- 
stroyed by  the  belligei'ent,  so  far  as  may  be  necessary 
for  the  following  purposes  : 

1.  Overcoming  the  military  power  of  the  Imstile 
nation  ;' 

3.  Retaking  property,  the  withholding  of  which  was 
the  cause  of  the  war ; 

3.  Satisfaction  for  any  other  injury  which  was  the 
cause  of  the  war  ; 

4.  Reas<mable  security  against  future  iiipiries  ; 
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5.  Reimbursement  of  expenses  incurred  in  purauit 
of  satisfaction,  including  the  ohiirgps  of  the  war,  and  the 
reparation  of  damages  ;  and, 

6.  Infliction  of  a  loss,  appropriate  as  a  punishment 
for  resorting  to  arms  withoiit  a  plausible  pretext,'  or 
for  a  breach  of  the  provisions  of  this  Book,  to  the  in- 
,]nry  of  the  belligerent, 

'  See  the  next  Article,  and  Articles  8i)it-8(l6,  which  require  judicial 
condemnation  of  contraband  and  of  public  property  taken  at  sea  nnt  <m 
armed  ships. 

A  seizure  of  property  for  tiie  purpose  of  applying  it  to  military  anen, 
during-  the  occupation,  such  as  buildings,  &<-.,  taken  possession  of  by  the 
militaryforceH,  to  employ  the  aame  for  the  accommodation  of  troops,  is 
not  necessarily  a  capture.  ('«se  of  the  Mempliia  Navy  Yard  Property.  12 
Opinions  of  U.  8.  Attortieyn-Gfner'U.  IS.!. 

*  WooUey'i  TnUm/itionni  Lim,  %  19,  p.  34.  In  the  exercise  of  the  right 
of  redre»».  it  may  he  uecesswy  to  strip  a  wronffdoer  of  a  portion  of  hia 
territory;  or  in  the  exercise  of  the  right  of  tr/f-pro/eelinii,  and  possibly  of 
pumsJimmit,  it  may  be  lawful  to  deprive  him  ol  the  means  of  doing  evil. 
Id.,  §  21,  p.  37. 

'  Tudst,  Law  of  Nntirnin.pt.  \l..  120,%%  G2. 6^:  VntM.  Ih-mt  lies  Gens, 
III.,  c.  9,  g  160. 

In  the  case  of  Miller  d.  The  Unitftd  States,  11  WuUaee'n  U.  S.Stipr.  Ot. 
Rep..  368,  it  was  held,  that  th«  power  of  a  government  to  conflacate  prop- 
erty exists  as  fully  in  case  of  a  civil  war,  as  it  does  when  the  war  is  for- 
eign. Kebels  in  arms  against  the  lawful  government,  or  persons  inhabit- 
ing the  territory  exclusively  within  tlie  control  of  the  rebel  belligerents. 
may  be  treated  as  public  enemies.  So  may  adherents  or  aidors  and  abet- 
tors of  such  belligerents,  thongh  not  resident  within  the  enemy's  terri- 

Moneys  expended  fort.he  supi>ortof  prisoners  ot  war  are  to  be  reim- 
bursed in  conc^ludiug  a  (leace.  Hnlleck,  Int.  Laic  <!■  Lnion  of  W'lr,  p.  437 
§17. 

Destroying  'means  of  communication. 

837.  A  belligeivnt,  when  necessary  t{»  prevent  the 
passage  of  the  enemy,  or  of  contraband  property,  or  the 
carrying  on  of  illegal  intercourse,  may  destroy  or  im- 
pair railways,  bridges  and  other  highways  of  either  bel- 
ligerent, doing  as  little  permanent  iiijury  as  possible. 

Destropinff facilities  of  namgation. 

838.  A  belligerent,  for  the  purpose  of  self-preserva  - 
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tion,  may  destroy  or  impair  lights,  signals,  channels 
and  other  facHities  of  navigation,  within  the  territory 
of  either  belligerent,  doing  no  more  permanent  injury 
than  is  necessary,  and  giving  reasonable  notice  before 
so  doing,  for  the  benefit  of  neutrals  ;'  bnt  the  use  of 
false  lights  and  signals  is  unlawful. 

'  In  the  Franco-Prussian  war,  1870-71,  llie  flermaii  govemmeut  giive 

In  the  case  of  tlie  obstructing  of  Sontliern  harbors  dnring  the  Aineripan 
civil  war,  the  obligation  of  the  government  to  remove  the  obstructions 
when  the  war  aliould  be  successfully  terminated,  was  acknowledged. 

Mavagingor  Ifiying  waste  enemy's  country. 

839.  For  the  purpose  of  self-preservation,  a  bellig- 
erent may  ravage  or  lay  waste  the  territory  of  the  hos- 
tile nation. 

See  Laiere.nee'ii  Wlieitton,  Elem.  nf  Iiaem.  Li»e,  p.  5118,  S  " ;  Dana'a 
Whe<tU>n,  §  347;  TiHfi%.  Lnw  of  Nalinng,  pt.  II.,  p.  124,  and  author! tie.'* 
cited ;  which  sustain  the  rule  that  it  is  allowable  in  extreme  cases,  when 
necessary  to  accomplish  the  object  of  the  war.  The  better  opinion  of  tlip 
preeent  day,  however,  condemiis  it  except  wlien  neeesRiry  for  self-preaer- 


Property  exempt  from  acts  of  hostilities. 

840.  The  following,  so  hmg  as  not  used  for  a  mili- 
tary purpose,  are  not  objects  of  hostilities,  and  must  be 
respected  and  protected  by  each  belligerent,  to  whom- 
soever belonging : 

1.  Light-houses ;  storm  signals ;  inter-oceanic  canals  ; 
submarine  telegraph  -cables ;  and  all  structures  and 
establishments  intended  exclusively  for  the  uses  of 
peaceful  intercourse  ;  except  in  the  cases  provided  for 
by  article  838  ; 

2.  Palaces  and  offices  of  government ;  halls  of  legis- 
lation and  of  justice  ;  churches  and  temples  of  religion  ; 
hospitals  ;  and  other  establishments  of  an  exclusively 
religious  or  charitable  character  ;  and, 

3.  Museums ;  galleries  of  art ;  monuments  and 
works  of  art ;  libraries,  books  and  manuscripts  ;  ob 
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servatories ;  and  scientific  instruments  ;  depositories  of 
state  papers,  and  public  archives,  of  historical  rec- 
ords, of  scientific  instruments,  of  muniments  of  prop- 
erty, of  judicial  and  legal  documents,  and  their  con- 
tents ;  and  all  other  institutions  of  civil  education  and 
culture. 

Halleck,  Intern.  Laie  <t  Laws  of  War, p.  Hid  ;  Lieber's  Politieal  MtJtieHip. 
7,  §  15  ;  1  Kmfa  Ommaeiitaries,  93  ;  Seffler,  Europ.  Volker.,  §§  130, 131  ; 
Dana's  Wheaton,  note  169,  Belligerent  Occupation,  (5);  Lieber't  Instrue- 
tioiti,  TTTE  34-36 ;  3W*»,  Law  of  Nations,  pt.  11.,  p.  138 ;  and  otlier  authoi- 
itiea  cited  b;  these  authors. 

Property  exempt  not  to  he  sold  or  carried  away. 

841.  The  property  mentioned  in  the  last  article  can- 
not be  sold  or  removed  from  the  country,  by  the  in- 
vader, except  when  allowed  by  the  treaty  of  peace. 


Such  property  may  be  taxed  for  purposes  of  government.  The  rule 
proposed  in  this  Article  is  in  consonance  with  the  present  tendency  of 
the  law.  For  the  controversy  on  this  subject,  see  the  authorities  cited 
under  the  last  Article. 

In  the  case  of  the  Marquis  de  Somerueles,  Stewart'i  Vtce-Adm,.  Rep., 
483,  a  case  of  paintings  belonging  to  the  Academy  of  Arts  at  Philadelphia 
was  decreed  to  be  restored,  on  the  ground  that  the  arts  and  sciences  are 
admitted,  amongst  all  civilized  nations,  as  forming  an  exception  to  the 
severe  rights  of  warfare,  and  as  entitled  to  favor  and  protection. 

Use  of  and  title  to  public  i'mmovables. 

842,  When  the  territory  and  immovable  property 
of  a  hostile  nation  is  seized  by  a  belligerent,  the  title 
thereto  remains  in  abeyance  during  military  occupa- 
tion, and  until  the  conquest  is  made  complete ;'  but, 
subject  to  article  844,  the  revenues  thereof  meanwhile 
belong  to  the  nation  making  tlie  capture. 

'  This  is  the  rule  adopted  by  the  United  States,  as  stated  in  lAeber't  In- 
«<Mic(!0iis,^31.   See  BlwnUMi,  Droit  Intern.  GodiJie,^'7S2,&c. 

Other  writers  say  that  such  immovables  become  the  property  of  the 
captur,  and  may  be  transferred  by  it ;  subject,  however,  to  the  subsequent 
fortunes  of  the  war.     See  2toi»»,  Lain  of  IfaUons,  Part  II.,  p.  136. 

Article  968  declares  it  to  be  inconsistent  with  neutrality  to  take  a 
transfer  during  war. 

Ill* 
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T^ile  to  movables. 

843.  Except  in  tbe  case  provided  for  by  article  896," 
the  title  to  public  movable  property  of  the  liostile  na- 
tion, not  exempt  by  the  provisions  of  this  Book,  and  to 
movable  property  contraband  of  war,  or  engaged  in 
hostilities  or  in  intercourse  which,  under  the  provis- 
ions of  this  Book,  is  illegal,  to  whomsoever  belonging, 
when  lawfully  taken  by  a  belligerent,  becomes  thereby 
vested  in  the  nation  making  the  capture ;  and,  after 
being  removed  to  a  place  of  safety,  or  after  twenty- 
four  hours'  firm  possession,  is  transferable  by  it. 

Such  movables,  and  no  other,  may  be  declared  by 
the  commanding  officer  to  be  booty,  liable  to  be  appro- 
priated by  individual  captors. 

Lanfrsnee'i  Wheat<Di,  Elements  of  InUrn,  Law,  p.  5H8,  §  6 ;  Dana's 
Wheatoa,^  859;  tatiagKti^er, Droit deaOena ModErnedel'EuTope,^2^i\ 
Vattel,  Broit  de»  &en»,  llv.  Ill-,  ch,  13,  S  196;  ch.  14,  §  309;  Heffte-r, 
Europ.  Yolker.,  %  186.  See  also  Coolidge  u.  Guthrie,  8  Ameriean  Lane 
Segiater,  {N.  8.,)  23.  Booty,  (butin,)  aa  used  in  the  moat  general  sense, 
lias  been  declared  to  include  all  movable  property  wliieli  belongs  to  mem- 
bers of  the  liostile  nation,  and  whicli  falls  into  tbe  belligerent's  posses- 
sion.    TiHm,  Law  of  Nations,  Part  II.,  p.  133,§  64. 

All  lawful  captures  and  b<ioty  belong  to  the  nation  by  whose  authority 
thej  are  made,  or  to  those  to  whom  such  nation  awards  tliem.  Liter's 
In»truefion»,  T  45. 

Fiare,  {Nouveau  Droit  Iittern.,  vol.  3,  p.  309,)  says,  that  things,  when 
taken  in  the  vidssitudeS  Of  tbe  confliot,  sucli  as  valuableB,  arms,  &e„  do 
not  become  truly  the  property  of  tlie  conqueror,  without  a  renunciation 
of  'the  first  owner's  rights,  which  may  be  made  by  the  treaty  of  peace. 

WOdmati.,  (International  Law,  vol.  3,  p.  39,)  says,  that  plunder  or 
booty,  in  a  mere  continental  war,  without  the  presence  or  intervention  of 
any  ships,  or  their  crews,  lias  never  been  important  enougli  to  give  rise 
to  any  question  alwut  it.  "  Tliere  is  no  instance  in  liistory  or  law,  ancient 
or  modem,  of  any  question  before  any  legal  judicature  ever  having  es 
iated  about  it  in  this  kingdom." 

'  Ab  to  property  captured  at  sea. 

Revenues  held  in  trust  for  governing  the  couni/ry. 

844.  -^  belligerent  having  military  occupation'  of 
any  place,  may  lay  taxes  and  appropriate  the  public 
revenues  of  the  place,  and  the  income  of  the  public 
property,  so  far  as  necessary  for  the  maintenance  of 
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civil  government  '     Siicli  revenues  and  income  are  held 
in  trust  exclusively  for  the  government  of  the  country. 

I  Defined  by  Article  728. 

'  Liehei''s  iMlntetionti,  T  39. 

Public  ships  surprised  by  war. 

845.  Public  ships  of  one  belligerent  in  the  ports  of 
another  at  the  commencement  of  hostilities,  or  the  dec- 
laration of  war,  or  coming  there  afterwards  without 
knowledge  of  the  hostilities  or  declaration,  are  free 
from  capture  or  detention,  but  may  be  required  to  leave 
immediately",  being  allowed,  if  necessary,  to  take  suf- 
ficient supplies  to  reach  the  nearest  port  of  their  own 
nation. 

Tliis  Article  if*  new,  and  is  suggested  in  derogation  of  war. 

Prhate  property  to  he  respected. 

846.  Private  property,  whether  tangible  or  intang- 
ible, on  land  or  at  sea,'  and  belonging  to  the  enemy  or 
a  neutral,  cannot  be  in  any  manner  taken  or  violated, 
under  pretext  of  war,' except  in  the  cases  and  to  the 
extent  allowed  by  the  provisions  of  this  Book.' 

'  For  the  discnseion  of  the  right  of  private  property  at  sen,  see  note  at 
the  beginning  of  this  Chapter ;  alao  HavUfeiMe,  des  Droits  el  des  Devoirs 
(Us  Ifatiotu!  Mutres,  tit.  III.,§1;  Ortolan. Diplomatie  de  la  Jfer.liv.  III., 
ch.  a :  Vatiel,  Droit  des  ffen*,  liv.  III.,  (ed.  of  1863 ;)  OroUm,  Droit  de  la 
Guerre  et  dela  P(ek!,  (ed.  of  186T,)  liv.  III.,  vol.  3,  p. 35 ;  More,  Norweaia 
Droit  Intern.,  3d  part,  ch.  8,  vol.  3,  pp.  314^-883. 

'  Mor?,  Nouveaii  Droit  Intern.,  vol.  3,  p.  313.  This  principle,  says  Pra- 
dier  Fod^rf,  is  now  adopted  by  modem  nationa,  as  to  property  on  land. 
Td,  note. 

It  ifl  embodied  in  many  modern  treaties,  whicli  provide  that  in  case  of 
war  or  collision  between  the  two  nations,  property  of  whatever  nature  of 
their  respective  citizens,  is  not  subject  to  seizure  or  sequestration,  nor  to 
any  other  hardens  than  those  imposed  on  meint)er8  of  the  nation.  See 
treaty  between  France  and  Peru,  March  9, 1861, 8  Df,  Glerirg.  198. 

The  rule  proposed  by  the  United  States  as  a  condition  of  its  acceding 
to  the  treaty  of  Paris,  was,  that  ■'  all  private  property  at  sea,  not  contra- 
band o(  war,  be  exetnpt  from  capture." 

According  to  many  anthoritiea,  however,  a  nation  has  the  riglit,  strioti 
jii/ris.  to  seize  and  confiscate  any  property  of  an  enemy  found  in  the 
country  on  the  liappening  of  war,     Drtwi'«  Wkenton,  Elements  of  Intern. 
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Uiir,  note  IJJO,  p,  887;  1  Kent'g  Commeiitariei,  50;  Hallmk, Intern.  La-w 
and  LmiT*  of  Wilt;  p. 'SHS ;  Woolsey's  Intern.  Ltiiir,  %  IIS ;  Brown  o.  United 
States,  8  Graiuh't  U.  S.  Siipt:  Gt.  Sep..  128-129. 

VaUd  eaye,  tliat  "tlie  sovereign  can  neither  detain  t1ie  pwreonB  nor 
the  property  of  tliose  anbjects  of  tlie  enemy  wlio  are  witliin  liia  domin- 
ions at  tlie  time  of  the  declaration," 

The  English  t«xt  writers,  like  the  American,  are  of  opinion  that  the, 
law  of  nations  is  not  settled  against  the  right,  but  in  fact  admit  it.  Man- 
ning. LinB  of  Nations,  167  ;  1  PhUlioMre's  Intern.  Law,  115-135, 

No  transfer  of  title  to  all  or  any  movables,  being  private  property,  is 
worked  by  the  mere  fact  of  belligerent  occupation  of  the  (wuntry.  There 
must  be  an  act  of  capture  or  transfer.  Daaa'e  Wheatoit,  Elem  of  Intern. 
Lam,  note  169,  p.  433.  Private  property  on  land  ts  esempt  from  confisca- 
Uon.     iS.,§346. 

As  to  imraotiMes,  the  existing  rule,  according  to  most  aiithoritioa,  (and 
BifnkereJweek,  who  contends  for  the  power  of  absolute  confiscation  of  im- 
movables, admits  that  in  practice  the  power  is  not  exercised,)  is  that  a  bel- 
ligerent may  sequestrate  tlie  profits  only  of  immovables  within  its  terri- 
tory belonging  to  enemies,  and  must  reinstate  the  owner  on  tlie  return  of 
peace.     Twiaa,  Liiw  irf  N'ltione,  Part  11.,  pp.  118,136. 

The  right  to  confiscate  d^ts  ia  contended  for  on  theoretic  grounds 
by  some  authorities,  who,  however,  are  not,  we  think,  sustained  by 
modern  usage  or  by  the  weight  of  opinion.     Id.,  Part  II.,  p.  108. 

As  to  debta,  KeiU,  (1  Commentaries,  65,)  states,  that  it  rests  in  the  dis- 
cretion of  the  legislative  authority  of  a  nation  to  confiscate  private  debts 
or  not ;  but  as  tlie  exercise  of  the  right  is  contrary  to  universal  practice, 
it  may  "  well  be  considered  as  a  wicked  and  impolitic  right,  condemned 
by  tlie  enlightened  conscience  of  modern  times." 

WMman,  (Intern.  Law,  v.  II.,  10, 11,)  speaks  of  the  old  rule  as  more  or 
less  mitigated  by  the  wise  and  humane  practice  of  modern  times. 

PhilHm&re,{Intem.  Lnw,  vol.  III.,  133,  et  seq.,)  says,  "  the  strict  right, — 
the  gmmnum  jtis, — by  the  reason  of  the  thing  and  the  opinion  of  every 
eminent  jurist,  remains  unquestioned." 

Manning,  {Lfiv>  of  NaMi/ns,  p.  129,)  says,  such  debts  "  may  be  confis- 
cated by  the  rigorous  application  of  the  rights  of  war,  but  the  exercise 
of  this  riglit  has  been  discontinued  in  modem  warfare." 

Wookey,{Laiii}vf  N<ition»,%  118,)  says, "  from  the  strict  theory  of  hostile 
relations,  laid  down  above,  it  would  follow,  that  enemy's  property  within 
the  country,  at  the  breaking  oat  of  war,  was  liable  io  confiscation.  This 
principle  would  also  apply  to  debts  due  U)  them  at  that  time." 

Hatleck,  {Liient.  Lain  and  Lwws  of  War,  pp.  362-9,)  agrees  with  Kent^ 
that  the  law  of  nations  in  this  respect  cannot  be  considered  as  changed, 
so  as  to  prohibit  the  confiscation.  So,  also,  Pfeiffer,  Krief/seroberung,  §  14. 

The  state  of  war  itself  works  no  change  in  the  relation  of  debtor  and 
creditor  between  the  citizens  of  the  respective  belligerents,  beyond  a 
mere  suspension  of  the  remedy.     Upon  the  return  of  peace,  the  rights 
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and  obligationa  continue  in  force,  and  the  remedies  which  were  io  abey- 
ance come  again  into  full  operation,  Peabody'e  claim  on  Texas  indem- 
nity bonds,  13  Opinions  of  U.  S.  Atlonieys-Geiim-ai,  74.  And  a  seques- 
tration of  debts  does  not  divest  the  property  therein,  but  only  prevents 
the  creditor  from  recovering  them  pending  the  war.  (Jeorgia  d.  BrallH- 
ford.  3  DaUiM,  V.  8.  8apr.  Ot.  Sep.,  1, 

As  to  debts  and  other  personal  obligations  due  from  resident  debtors 
to  the  ejected  sovereign,  Dana,  (in  his  edition  of  W/ietrton ,  Elmn.  of  In- 
tern. Law,  note  160,  p.  433,)  says,  that  a  payment  made  to  a  conqueror  re- 
lieves the  debtor  from  further  liability  to  the  esteut  of  the  paymenc 
made.  But  it  does  not  cover  mere  releases  or  qnittances.  It  is  a  de- 
fense to  a  second  demand  to  the  extent  of  the  coercion  and  actual  pay- 
ment. A  non-resident  debtor  of  the  ejected  sovereign  has  not  the  excuse 
of  coercion  ;  and  a  payment  by  him  is  in  his  own  wrong,  and  not  a  de- 
fonae  against  the  demand  of  the  restored  sovereign. 

Possession  by  the  military  occupant,  of  the  documentary  evidence  ot 
a  debt  due  to  tlie  ejected  State  or  its  inhabitants,  does  not  carry  with  it 
the  right  to  the  debt  itself,  so  as  to  make  the  military  occupant  the  legal 
alienee  of  the  creditor.  H'dleBk,  Intern.  Law  and  Laws  of  Wa/r,  451-3 ; 
H^gter,  Ewrop.  rmer.,  134 ;  PhiUimore'e  Intern.  Lnie,  III.,  §§  5fll-3 ; 
Pfeiff^i'g  Kriegserobemng,  1G5-180 ;  Vattel,  Itrmt  des  Gent,  liv.  III.,  cU. 
U,§112. 

"  The  principal  exceptions  are  :  1.  Contraband  ;  2.  Property  forfeited  by 
offences  of  the  owner ;  and,  3.  Property  taken  under  military  necessity. 

Jiescue. 

847,  Tlie  rescue  by  passive  enemies  or  neutrals  of 
any  person  or  thing  captured  from  them  at  sea  or  on 
land,  before  lawful  transfer  to  a  neutral  purchasing  in 
good  taith  and  for  value,'  is  lawful,  if  effected  without 
committing  an  act  of  hostility.' 

'  Bluntseldi,  Droit  Intern.  Cadifie,  g  740. 

'  "  If  a  neutral  master,"  says  Sir  WillUim  Seott,  (in  The  Catherina 
Elizabeth,  3  Vh.  Robinson's  Rep.,  300,)  "  attempts  a  rescue,  he  violates  a 
dat'y  which  is  imposed  upon  him  by  the  law  of  nations,  to  submit  to  come 
in  for  inquiry,  as  to  the  property  of  the  ship  or  cargo ;  and  if  he  violates 
that  obligation  by  a  recurrence  to  force,  the  consequence  will  undoubtedly 
reach  the  property  of  his  owner,  and  it  would,  I  think,  extend  also  t«  the 
confiscation  of  the  whole  cargo  entrusted  to  his  care,  and  thus  fraud- 
ulently attempted  to  be  withdrawn  from  the  rights  of  war."  And  lie 
further  says ;  "  With  an  enemy  master  the  case  is  very  difTerent.  No  daty 
is  violated  by  such  an  act  on  his  part, — Inpiim.  miribiis  teneo, — Aud  if  he 
can  withdraw  himself  he  has  a  right  to  do  so." 

See  The  Dispatch,  3   <Jk.  MobinKon's   Rep.,  378  ;  The  Washington,  3 
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Adon,  p.  30,  n.  ;  The  Franklin,  3  Id.,  p.  109  ;   The   Short  Staple   v.  The 
United  Statfls,  0  Vrimeh'a  U.  8.  8upi:  Gt.  Rep.,  55. 

£!ffect  of  recapture  of  property  of  a  neutral. 

848.  Movable  property  of  a  neutral  nation,  or  of  its 
members  or  domiciled  residents,  recaptured  by  one 
belligerent  from  another,  before  its  condemnation  as 
prize  by  the  latter,  must  be  restored  to  its  owner,  on 
payment  of  reasonable  salvage. 

Act  of  C-ongreas  of  the  United  States,  March  3.  1800,  3  U.  8.  Stat,  at 
L.,  18  ;  aod  Act  of  1864,  §  39,  13  U.  S  Stat,  at  h-.  314.  And  see  The 
Adeline,  9  (JramcW*  U.  8.  Supr.  Gt.  Bep.,  Hi,  388 ;  The  Star,  3  Wheaton's 
n.  8.  Sttpr.  C't.  Sep.,  78,  91. 

A  rescue  from  the  attack  of  an  enemy  by  approaching-  with  a  superior 
force,  is  equivalent  to  a  recaptute  from  pOBsession  within  the  rule.  The 
Ann  Rreen,  1  GalKson's  U.  S.  Ore.  Cl.  Iiep.,27i. 

General  provisions  as  to  the  allowance,  &c..  of  salvage,  are  contained 
in  Chapter  XXXV,,  entitled  Salvage.    See  also  Article  890. 

Effect  of  recapture  of  property  of  a  belligerent. 

849.  Private  property  of  a  belligerent  captured 
during  war,  reverts  to  the  owner  from  whom  it  was 
captured,  on  its  coming  again  under  the  power  of  his 
nation,  before  the  termination  of  the  war,  as  follows ; 

1.  Immovable  property,  after  any  interval  of  time  ; 

2.  Movable  property,  captured  on  land,  before  its 
removal  to  a  place  of  safety,  or  the  expiration  of 
twenty-four  hours,  as  pi-ovided  by  article  843  ;  and, 

3.  Movable  property,  captured  at  sea,  at  any  time 
before  its  condemnation  as  prize,  as  provided  by  article 
896. 

If  the  origi?ial  capture  was  unlawful,  the  property 
reverts,  upon  its  recaptui'e,  at  any  time  previous  to 
judicial  condemnation. 

Military  fjurdens  of  passive  enemies. 

850.  A  belligerent,  within  the  limits  of  his  military 
occupation  of  hostile  territory,  may  levy  forced  loans, 
and  billet  soldiers ;  and  may  appropriate  lands,  build- 
ings and  ships  for  temporary  military  uses.'  But  mem- 
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bers  of  neutral  nations,  lawfully  within  the  territory, 
are  exempt  from  liability  to  tbese  burdens.' 

'  lAeber'i  In»tr'acUons,'\  Z1.  The  right  of  eminent  domain,  defined 
by  Article  50,  givea  greater  power  to  a  nation  within  its  ojcn  territory. 

'  The  provisions  of  tlie  Book  on  Peace,  (Article  358,)  exempt  foreign- 
ers from  military  and  naval  service.  Tliis  exemption  should  not  tie  sus- 
pended by  war.     See  iXorv,  Nouveau  Droit  Intern.,  v.  3,  p.  306. 

During  the  German  occupation  of  Paris  in  1871,  the  United  States 
minister  endeavored  to  give  protection  to  the  apartments  of  Americans 
in  Paris,  by  issuing  to  the  occupants  certificates  of  nationality,  and  an- 
tlioriiing'  them  to  display  the  American  flag.  In  disregard  of  these, 
German  soldiers  were  billeted  in  the  American  apartments ;  but  as  the 
occupation  was  brief,  and  no  substantial  injury  done,  no  complaint  seems 
to  have  been  pressed.  Foreign  Relations  of  the  United  States,  1871,  p. 
307.  Count  Bismwrck  refused  to  acknowledge  on  this  point  the  neutral 
character  of  real  property  of  neutrals.    Id.,  p,  808. 

Compensation  for  propei'ty  taken  for  military 
uses. 

851.  When  private  property  of  enemies  or  neiitials, 
not  being  contraband  of  war,  is  taken  by  way  of  mili- 
tary necessity,  the  commander  making  the  seizure  must 
give  a  receipt  therefor,  unless  compensation  is  made  at 
tlie  time. 

Lieber't  Inetrtmtions       33. 

Compensation  may  be  by  agreement,  or  fixed  by  the  commander. 

By  the  general  order  of  the  U.  S.  War  Department,  of  August  18, 
1863.G«n-Ord.,v.2,p.3B4,Nu.388,in  every  case  of  seizure  of  goods  by 
officers  acting  under  the  authority  of  the  department,  a  true  and  perfect 
inventory  was  required  t^i  Ije  made  in  triplicate ;  one  copy  tu  be  given  to 
the  person  from  whom  the  goods  were  taken  ;  the  others  for  the  officer 
and  the  government. 


db,Googlc 


DRAFT   OUTLINBS   OF   AN 


CHAPTER     LXV. 

CONTRABAND  OF  WAR. 

Akticle  853.  Kiuds  of  contraband, 

853,  Contraband  persons. 

854.  Contraband  sliipa, 

855.  Contingent  destination  presuinfd  to  be  hostile. 

856,  Neutral  and  hostile  destination. 

857,  Fraud  and  its  effect. 

8SS.  Destination  ot  ship  conclusive  as  to  goods. 

858.  What  goods  are  contraband. 

860.  Goods  on  board  ship  esempt  from  capture. 

801,  Contraband  documenta. 

863.  Contents  ol  mails  not  contraliand, 

863.  Detention  and  confiscation  of  contraband. 

864.  Freightage  of  contraband. 

By  the  existing'  rules  of  war,  the  question  ot  contraband  is  treated 
Bolelj  aa  a  question  between  neutrals  and  belligerents.  But  if  commerce 
not  involving  contraband,  nor  interdicted  traffic  between  lines  of  mUitary 
occupation,  be  made  generally  free,  both  for  passive  enemies  and  neu- 
trals, as  proposed  by  this  Book,  the  doctrine  ot  contraband  becomes  im- 
portant as  a  restriction  on  intercourse  between  belligerents.  It  is,  there- 
fore, treated  here  among  the  rules  applicable  to  belligerents.  Division 
v.,  concerning  Neutrals,  cont^ns  some  further  reference  to  the  subject. 

The  definitions  of  contraband  do  not  usually  include  property  which 
is  liable  to  confiscaliOQ  merely  because  it  is  pablic  property  of  the  lios- 
Ule  nation,  without  reference  to  its  being  of  a  nature  to  serve  the  pur- 
poses of  the  war.  This  usage  is  recognized  in  the  Articles  of  this  Book. 
All  movable  property  which  belongs  to  the  hostile  nation,  even  thoagh 
it  be  not  within  the  definition  ot  contraband,  is  lawful  prize,  by  Articles 
886  and  843. 

Kinds  of  contraband. 

852.  The  term  "contraband  of  war,"  as  used  in 
tMa  Code,  is  applied  to, 

1.  Persons ; 

2.  Ships; 

3.  Goods ;  and, 

4.  Bocuments. 

LuiMngton'a  Jfaval  Prise  Law,  p.  34,  g  165. 
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Contraband  persons. 

853.  Persons  are  contraband  of  war,  when  im- 
pressed with  the  military  character'  of  the  hostile  na- 
tion, or  when  on  their  way  for  a  military  purpose  in 
aid  of  such  nation,"  but  not  otherwise. 

'  See  Article  736. 

-  Tlie  treaty  between  the  United  States  and 
^g™p"j,y"'-Fel>.    8, 1867, Art.   XV. ,\5  U.S. Stat. al  L.,{1^:,)-i.S7. 
Bolivia.  May  13,1858,    "     XVI..  13 /d..  1003. 

Venezuela.    Aug.37.1860.    "     XIV.,  13  M,  1143. 
recogniaes  the  principle  tliat  peraons  on  board  a  neutral  sliip.  altlioue:!! 
tliey  may  be  enemies  of  both  or  either  party,  are  not  to  be  taken  out  of 
that  ship,  unless  they  are  officers  or  soldiers,  and  in  the  actual  service  ol 
the  enemy. 

By  the  treaty  between  France  and  Peru.  March  9. 1801  Art  \X  i^  1 
(8  Be  fflejv!}.  200,)  it  is  provided  that  petsone  on  a  neutral  ahipare  free 
of  capture,  unless  aetaftlly  in  the  service  of  the  enem\   or  lestined  to 

In  the  absence  of  treaty  stipulations,  the  prohibit  on  has  been  ex 
tended  to  pretended  miniaters  of  a  usurping  powei",  n  t  recignized  a-i 
legal  by  the  captor  or  the  neutral.  The  principle  ajphes  says  Mr 
Sevm-d,  (Letter  in  the  Trent  Case,  see  Bernard '«  Neutralitu  of  Great 
Britain  during  the  American  C'iail  War,  p.  303.)  to  civil  magistrate"?  sent 
out  on  public  service  and  at  public  expense ;  and  to  the  1  earera  and  car 
riers  who  undertake  to  carry  contraband  dispatches.  ] 

I/aaMngton,{Natial  Prue  Law,  p.  39,  §  190,)  states,  thai  under  the 
present  English  rule  the  following  persons  on  board  a  neutral  ship. 
which  has  a  hostile  destination,  are  contraband : 

1.  Soldiers  or  sailors  in  the  service  of  the  enemy,  (Friend ship,  6  V. 
fln6t'jiso)i'»  itep.,  420;)  and. 

3.  Officers,  whether  military  or  civil,  sent  out  on  the  public  service 
of  the  enemy  at  the  public  expense  of  the  enemy.  The  number  of  such 
officers  is  immaterial,  (Orozembo,  6  V.  Rf^inaon'a  Bep.,  430,) 

And.  (Id.,  p.  40.  §  101,)  states,  that  ambassadors  from  the  enemy  to  a 
neutral  State  are  not  contraband,  and  their  presence  on  board  a  neutral 
vessel  is  no  cause  for  the  detention  of  the  vessel. 

Contraband  ships. 

854.  Except  when  exempted  under  articles  786 
and  834,  ships  are  contraband  of  war,  if  used  or  des- 
tined for  use  by  the  hoatile  nation  in  war,  and  not 
otherwise, 

11* 


dbyGoogle 


546  DRAFT   OUTLINES   OP   AN 

CoiiUngeni  destination  presumed  to  be  hostile. 

855.  When  a  ship's  destination  is  expressed  in  her 
papers  to  be  dependent  upon  contingencies,  it  is  pre- 
sumed to  be  hostile,  if  any  one  of  the  ports  which,  uu- 
der  any  of  the  contingenoies  she  may  be  intended  to 
touch  at  or  go  to,  be  hostile  ;  but  this  presumption  may 
be  repelled  by  clear  proof  that  the  master  has  defin- 
itively abandoned  a  hostile  destination,  and  is  pursuing 
a  neutral  one. 

Luahington't  Sfa/eal  Prize  Law,  p,  H7,  ^  177. 

In  The  Delta,  Blatthford's  Prize  Gates,  {V.  S.  Dist.  Ot.,)  p.  133,  and 
The  Chealijre,  Id.,  p.  151,  it  was  held  iUat,nnIe8S  a  contingent  destination 
to  a  blockaded  port  appear  on  the  ship's  papers,  it  will  be  presumed  that 
there  was  a  dishonest  purpose  io  approaching  such  port. 

Neutral  and  hostile  destination. 

856.  A  ship' s  destination  is  considered  neutral,  if 
both  the  port  to  which  she  is  bound  and  every  inter- 
mediate port  at  which  she  is  to  call  in  the  course  of  her 
voyage  be  neutral ;  it  is  considered  hostile,  if  either  the 
port  to  which  she  is  bound,  or  any  intermediate  port  at 
which  she  is  to  call  in  the  course  of  her  voyage  be  hos- 
tile ;  or  if  in  any  part  of  her  voyage  she  is  to  go  to  the 
enemy's  fleet  at  sea, 

iMshington's  If  anal  PH^e  Law,  p.  37.  §|  176,  177. 

One  of  the  chief  evidences  of  fraud  is  a  vessel's  being  out  of  the  regu- 
lar course  leading  to  the  port  of  destination  shown  on  her  papers.  The 
Joseph  H.  Toone,  Blalehford's  Prize  Cases.  ( U.  S.  IHsl.  CI.,)  p.  32.1. 

Fraud  and  its  effect. 

857.  The  use  of  false  or  simulated  papers,  or  false 
colors,  on  the  part  of  the  master  or  owner  of  a  ship, 
for  the  purpose  of  deceiving  a  belligerent,  is  equivalent 
to  a  hostile  destination  within  the  last  article. 

The  belligerent  has  a  right  to  require  frank  and  bona  fide  conduct  on 
the  part  of  neutrals,  in  the  course  of  their  commerce  in  times  of  war : 
and  if  the  latter  make  use  of  fraud  and  (alse  papers  tu  elude  tbe 
juat  rights  of  the  belligerents,  and  to  cloak  their  own  illegal  purposes, 
there  is  no  injustice  in  applying  to  them  the  penalty  of  coiifiscation.  Car- 
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riogton  >:.  MerchantB'  Ins,  Co,,  8  Piterii'  V.  S.  Snpr.  Ct.  Rep.,  49fl.  The 
Louisa  Agnes,  BMehfoTd'it  Prize  CoiM,  (IT.  S.  Dint.  C(.,)p.  107. 

The  spoliation  of  papers,  not  explained,  in  connection  witt  the  fact 
that  the  prize  is  enemy's  property,  (The  Zavella,  Blntchford'a  Prize  Oases. 
{ TJ.  S.  iku.  Ot.,)  p.  173),  or  that  she  is  seized  nnder  circumstances  which 
place  it  in  her  power  to  violate  a  blockade,  supplies  legal  cause  for  con- 
demnation and  forfeiture  ;  The  Mersey,  Id.,  p.  187  ;  The  Ella  Warley,  Id., 
388.  And  see  The  Stettin, /<J.,  272;  The  Maria,  W.,  383:  The  Ella  Warley, 
M..  648 ;  The  Albert.  Id.,  380. 

But  it  has  been  held  that  neither  the  carrying  of  simulated  papers, 
(HobiM  V.  Henning,  17  Common  Bench  Hep.,  N.  8.,  791,)  nor  tlie  spoliation 
of  papers  is  deemed  jwr  se  a  ground  for  condemning  a  vessel  or  cargo, 
though  a  strong  presumption  of  fraudulent  purposes  in  those  having 
charge  ot  her,  which  will  effect  a  condemnation  if  not  aatisfactorily 
accounted  for.  Tlie  lAereey,  BlntehfortHs  Prize  Cases,  {JJ.  8.  Dist.  Ot.,) 
p.  187. 

Destination  of  ship  conclusive  as  to  goods. 
858.  The  destination  of  the  ship  is  conclusive  as  to 
the  destination  of  thp  goods  on  board. 

If  the  destination  of  the  vessel  be  liostile,  tlion  the  destination  of 
the  goods  on  board  should  be  considered  hostile  also,  though  it  may 
appear  from  the  papers  or  otherwise  that  the  goods  themBelvea  are 
not  intended  for  the  hostile  port,  but  are  intended  either  to  be  forwarded 
beyond  it,  to  an  ulterior  neutral  destination,  or  to  be  deposited  at  an  in- 
termediate neutral  port.  On  the  other  hand,  if  the  destination  of  the 
vessel  be  neutral,  then  the  destination  of  the  goods  on  board  should  be 
considered  neutral,  though  it  may  appear  from  the  papers  or  otherwise 
that  the  goods  themselves  have  an  ulterior  hostile  destination,  to  be  at- 
tained by  transshipment,  overland  conveyance  or  otherwise.  LnsMngto/i'* 
JVavtl  Prize  Law,  p.  a7,  §  178. 

To  render  goods  contraband  of  war  liable  to  seizure  they  must  be 
taken  in  ddieto :  that  is,  in  the  actual  prosecution  of  a  voyage  io  an  en 
emy's  port.  Hobbs  -c.  Henning,  11  Common  Bench  Rep  A'  s  Til  14 
Law  JonmaZ,  C.  P.,  117. 

Mr.  Sewtrd,  however,  in  his  letter  in  the  ■'  Trent  "  case  assumes  the 
British  law  to  [be  that  the  circumstance  that  the  ship  was  proieedmg 
from  a  neutral  port  to  a  neutral  port  does  not  modify  the  right  of  the 
belligerent  captor. 

The  rule  above  stated  is  preferred  as  being  in  the  interest  o(  neutrals, 
and  is  generally  supported  by  the  English  decisions,  though  in  direct 
conflict  with  the  American  authorities. 

In  the  case  of  the  Bermuda,  3  W/rUace'a  U.  B.  SupT.  Ct.  Rep.,  514,  it 
was  held,  that  voyages  from  neutral  ports  intended  for  belligerent,  are 
not  protected  liy  an  intention  of  touching  at  an  intermediate  neutral  port. 
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(.'oiitraband  is  always  subject  to  BeiKure,  wiien  being  conveyed  to  a  bel- 
ligerent destination,  whether  tlie  voyage  be  direct  or  indirect. 

What  goods  are  contraband. 

859.  Private  property  of  any  person  whomsoever. 
and  public  property  of  a  neutral  nation,  are  contra- 
band of  war  when  consisting  of  articles  manufactured 
for  and  primarily  used  for  military  purposes,  in  time 
of  war  ;'  and  actually  destined  for  the  use  of  the  hostile 
nation  in  war  ;  but  not  otherwise. 

'  This  rule,  the  modern  sanctions  of  which  are  stated  below,  will  ex- 
clude from  the  doctrine  of  contraband  tlioae  classes  of  goods  which  cause 
the  most  embarrassing  cjuestions  and  moat  frequently  threaten  the  peace 
of  neutrals. 

In  the  absence  of  treaties,  which  now,  however,  are  numerous  and 
important,  as  will  appear  below,  the  olasHifi cation  of  goods  as  contraband 
and  not  contraband,  which  is  best  supported  by  American  and  English 
decisions,  says  Chief  Justice  Chask,  in  the  case  of  the  Peterhoff,  5  Wiill'ir,e';' 
U.  8.  Sapr.  Ct.  B«p.,  58,  "may  be  said  to  divide  all  merchandise  into 
three  classes.  Of  these  the  first  consists  of  articles  manufactured,  sad 
primarily  and  ordinarily  used  for  military  purposes  in  time  of  war ;  the 
second,  of  articles  which  may  be  and  are  used  for  purposes  of  war  or 
peace,  according  to  circumstances;  and  the  third,  of  articles  exclusively 
used  for  peaceful  purposes." 

"  Merchandise  of  the  first  class  destined  to  a  belligerent  country  or 
places  occupied  by  the  army  or  navy  of  a  belligerent,  is  always  contra- 
hand  ;  merchandise  of  the  second  class  is  contraband  only  when  actually 
destined  to  the  military  or  naval  use  of  a  belligerent ;  while  merchandise 
of  the  third  class  is  not  contraband  at  all,  though  liable  to  seizure  and 
condemnation  tor  violation  of  blockade  or  siege." 

Artillery,  harness,  men's  army  bluchers,  artillery  hoots,  government 
regulation  gray  blankets,  are  of  the  first  class.     Id. 

Contraband  is  liable  to  capture  when  destined  to  the  hostile  country 
or  to  the  actual  miiitaty  or  naval  use  of  the  enemy,  {according  to  the 
above  rule,)  whether  a  violation  of  blockade  be  intended  or  not.     Id. 

Dana  reviews  the  leading  authorities  as  follows  : 

"  The  principal  point  in  dispute  is  as  to  articles  admitted  to  he  of  am- 
biguons  or  uncertain  use,  when  in  the  enemy's  country  and  in  time  of 

"  One  class  of  writers  contends  for  an  absolute  rule  as  to  all  articles  of 
such  descriptions  ;  so  that  if  upon  tlic  application  of  the  general  test, 
they  are  left  andpitis  usiis,  they  must  be  free,  and  no  further  inquiry 
can  be  made  for  the  purpose  of  ascertaining  the  probable  use  in  the  par- 
ticular ease.     Another  class  of  writers  contends,  that  as  to  such  articles. 
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inijuiry  may  be  made  into  the  circumataQces,  for  the  purpose  of  determin- 
ing  their  probablu  usn  ia  th«  particular  instcince.  The  latter  rule  has 
been  unqueslionabl;  the  British  doctrine,  enforced  bj  her  orders  in  conncU 
and  prize  courts,  recognized  in  her  treaties,  and  sustained  by  her  states- 
meu  and  text  writers.  Beddie  on  Maritime  Intern.  Law,  II.,  456 ;  PMUi- 
more's  Intern.  Law,  III.,  345-384 ;  WUdmaii'e  Intern,.  Law,  II.,  210,  et  seq. ; 
Manning'*  Litie  of  Ifations,  383,  et  seq. ;  Motek}/  on  Gontrcband,  passim. 
It  may  also  be  said,  in  the  main,  to  have  been  the  American  doctrine." 
Kent's  Gommeiitaries,  I.,  140;  HalUck,  Intern.  Law,  569-500;  Wookej/, 
Intern.  Law,  %^  ISO,  181. 

'■  Professor  Pnrsong,  (Marit.  Law,  II.,  03, 94,  Boston,  1859,)  thua  defines 
contraband  as,  in  his  judgment,  settled  by  the  practice  of  maritime  na- 
tions; A  trade  with  a  belligerent,  intended  to  provide  liiiu  with  mili- 
tary supplies,  equipments,  instruments  or  amis.  GoodB  are  contraband 
which  are  in  fact  munitions  of  war,  or  may  certainly  become  so,  or  which 
ate  designed  or  capable  of  being  used,  for  the  support  or  assistance  of  an 
enemy  in  carrying  on  war,  otfenaively  or  defensively.  Tlins,  even  pro- 
visions, if  they  are  intended  to  be  sent  to  a  place,  which  an  enemy  is  at- 
tempting to  reduce  by  starvation,  and  in  general,  articles  ordinarily  only 
used  only  for  peaceful  purposes,  if  capable  of  a  military  use,  and  sent  to 
places  where  it  is  protiable  that  such  a  use  will  be  made  of  them,  are 
contraband  of  war  ;  and  so  is  all  property  destined  to  a  besieged  or  block- 

"  Of  the  continental  writers,  Haiite/euiUe  contends  for  the  absolute 
rule  limiting  contraband  to  snch  articles  as  are  in  their  nature  of  Bret 
necessity  for  war,  substantially  exclusively  military  in  their  use,  and  so 
made  up  as  to  be  capable  of  direct  and  immediate  use  in  war.  (Tit.  8, 
!■  3,  torn.  II„  pp.  84, 101, 154,  413 ;  torn.  III.,  p.  333.)  Ort-^-n  is  of  the 
same  opinion,  in  principle ;  and  contends  that  all  modem  treaties  limit 
the  application  of  contraband  to  articles  directly  and  solely  applicable  to 
war;  yet  he  admits  that  certain  articles  not  actually  munitions  of  war, 
but  whose  nsefulness  is  chiefly  in  war,  may,  under  circumstances,  be 
contraband ;  as  sulphur,  saltpetre,  marine  steam  machinery,  &c. ;  but  coal, 
he  contends,  from  its  general  necessity,  is  always  free.  (Tom.  II.,  ch.  6, 
p.  179-306.)" 

"  Masse,  (Droit  (&m)«.,  I.,  309-311,)  admits  that  the  circumstances  may 
determine  whether  articles  doubtful  in  their  nature  are  contrabajid  in  tlie 
particular  case ;  as  the  character  of  the  port  of  destination,  the  quantity 
of  goods,  and  the  necessities  and  cliaracter  of  the  war.  Tlie  same  view 
is  taken  by  Teteua,  a  Swedish  writer,  (S^ir  lee  Droit*  Beeiprogaes,  pp.  111- 
113.)  Ilubner,  (lib.  11.,  ch.  I.,  §§  8,  9,)  seems  to  be  of  the  same  opinion 
with  Tetens  and  Massl." 

"  Kl^ber,  {%  388,)  says  that  naval  stores  are  not  contraband ;  but  adds, 
that  in  case  of  doubt  as  t«  the  quality  of  particular  articles,  the  presump- 
tion should  be  in  favor  of  the  freedom  of  trade." 

"  The  subject  is  not  affected  by  the  Declaration  of  Paris,  of  IS.'iii." 
Bana's  Wheaton,  Elements  of  Interrt.  Law,  note  336,  p.  639. 
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Luahiitgtoii,  {N''i>"l  Prize  Law,-pp.  S5,  B6,  ^^  16^173,)  slates  the  fol- 
lowing rules  as  embodying  the  present  Britiali  law; 

"  All  goods  fit  for  purpoaes  of  war  only,  and  certain  other  goods  which, 
though  fit  for  purposes  of  peace,  are  in  their  nature  peculiarly  service- 
able to  the  enemy  in  war,  on  board  a  Tessel  which  has  a  hostile  destina- 
tion, are  ahsolutelj  contraband." 

The  list  of  goods  absolutely  contraband  comprises : 

Arms  of  all  kinds,  and  machinery  for  manufactunng  amis  ;  aminunition 
and  materials  for  ammanttion,  including  lead,  sulphate  of  potash,  muriate 
of  potash,  (chloride  of  potassiam,)  chlorate  of  potash,  and  nitrate  of  soda ; 
gunpowerand  its  materials,  saltpetre  and  brimstone;  also  gun-cotton :  mil- 
itary eqaipments  and  clothing ;  military  stores ;  naval  8tores,such  as  masts, 
(<;harlotte,  5  0.  BiMnii/n'»  Sep.,  305 ;  Staadi  Embden,  1  JS.,  37,)  spars, 
rudders,  and  ship  timber,  (Twende  Brodre,  4  0.  Robinsi/it'e  Bnp.,  88,) 
hemp,  (Apollo,  4  C.  Bobinmn'i  Sep.,  IBl ;  Evert,  4  Id..  354 ;  Gute  Gesell- 
schaft  Michael,  4  Id.,  84,)  and  coi-dage,  s^l-clotli,  (Septunue,  3  0.  Robm- 
si>ii'»  Bep.  108 ;)  pitch  and  tar,  (Jonge  Tobias,  1  C  BMiutmi'a  fl^j».,  330 ; 
Twee  Jnffrowen,  4  Id.,  243 ;  Neptunus,  6  Id.,  408 ;)  copper,  fit  for  sheath- 
ing vessels,  (Charlotte,  5  G,  BoHnno)t'»  Bep.,  375 ;)  marine  engines,  and 
the  component  parts  thereof,  including  screw-propellers,  paddle-wheels, 
cylinders,  crauks,  shafts,  boilers,  tubes  for  boilers,  boiler-plates,  and  fire- 
bars :  marine  cement,  and  the  materials  nsed  in  the  manufacture  thereof, 
as  bloe  lias  and  Portland  cement  ;  iron,  in  any  of  the  following  forms, — 
anchors,  rivet-iron,  angle-iron,  round  bars  of  from  three-quarters  to  five- 
eighths  of  an  inch  diameter,  rivets,  strips  of  iron,  sheet  plate-iron  ex- 
ceeding one-quarter  of  an  inch,  and  low  moor  and  l>owling  plates. 

"  All  goods  fit  for  purposes  of  war  and  peace  alike,  (not  hereinbefore 
specified  as  absolutely  contraband,)  on  board  a  vessel  which  lias  a  hostile 
destination,  are  conditionally  contraband ;  that  is,  they  are  contraband 
only  in  case  it  is  t^)  be  presumed  that  they  are  intended  to  be  used  for 
purposes  of  war.  This  presumption  arises  when  such  hostile  destination 
of  the  vessel  is  either  the  enemy's  fleet  at  sea,  or  a  hostile  port  used  ex- 
clusively or  mainly  for  naval  or  military  equipment," 

The  list  of  goods  conditionally  contraband  comprises  ; 

Provisions  and  liquors  fit  tor  the  consuniption  of  army  or  navy, 
(Haabet,  3  G.  Itobinson'l  Bep.,  183 ;  Jouge  Margarettft.  1  Id.  191 ;  Ranger, 
0  Id.,  135  ;  Edward,  4  Id.,  98 ;)  money ;  telegraphic  materials,  such  as 
wire,  porous  cops,  platina,  sulphuric  acid,  and  zinc,  (see  ParUnmentwry 
Papem,  North  Antenat,  So.  14, 1863,  p.  5,  and  see  note  to  Article  9S4  of 
this  Book  ;>  materials  for  the  construction  of  a  railway,  as  iron-bars, 
sleepers.  Sic. ;  coals,  (see  Lord  Kingidowii's  Speech  i/t  tlie  House  of  Lords, 
May  36, 1861 ;)  hay ;  horses ;  rosin,  (Nostra  Signora  de  Begona,  5  C.  Boli- 
innoa'e  Hep.,  98 ;)  tallow,  (Neptunus,  3  G.  Bobinson's  Bep.,  108 :)  timber, 
(Tweade  Brodre,  4  G.  Bobinion'x  Bep.,  37.) 

Provisions  have  not  in  general  been  deemed  contraband  by  the  mod- 
em law  of  nations,  if  destined  for  the  ordinary  use  iif  life  In  the  enemy's 
country ;  but  it  has  been  held  that  they  may  become  so,  although  the 


db,Googlc 


rWTEKNATIONAL   TODE.  551 

pro[)ert)'  (if  a  niiutral,  by  reason  of  the  particalar  situation  of  the  war,  or 
of  their  destination ;  aa  if  destined  for  a  military  use.  The  Commercen. 
1  WketOm^'s  U.  3.  8w{n:  Ct.  Rep.,  382,  387. 

And  if  they  are  the  growth  of  a  neutral  exporting  country,  they  are 
not  contraband ;  but  if  they  are  the  growth  of  tlie  enemy's  country,  and 
more  especially  if  the  property  of  his  subjects,  and  destined  for  enemy's 
use,  they  are  not  exempt  from  the  contraband  cliaracter,  even  thougli 
they  are  destined  to  a  neutral  country.  lb.  Compare  M^sonnaire  b. 
Keating,  3  GaUis&ii's  U.  S.  Owe.  Ct.  Sep..  335 ;  The  Stephen  Hart,  Bl'tleli- 
fiml'a  Priie  Oaaea,  (U.  .%  DUt.  Ct.;)  387;  Tl.e  Springbok,  7rf..  434;  The 
Peterhoff.  J^.,463,538. 

In  the  case  of  The  Bermuda,  it  was  held  that  printing  presses,  mate. 
rialR  and  paper,  and  Confederate  States  postage  stamps,  belonging  to  the 
enemy,  and  intended  for  its  iiumediate  use,  were  contraband.  3  Widlnee't 
V.  S.  Supr.  at.  Bep.,nu.  553, 

In  very  recent  treaties,  tlie  two  latter  of  the  three  classe.i,  described 
by  Chief  Justice  Chase,  have  been  substantially  excluded. 

By  the  foregoing  review  of  the  authorities,  two  rules  are  suggested 
for  eonsi<!eration  in  framing  such  a  Code  as  this :  One,  that  of  onr  t«xt, 
which  prohibits  only  goods  manufactured  for  war  use ;  the  other,  that 
which  forbids  all  articles  which,  leit/iout  further  •manvpiilniimi,.  could  atrve 
for  im/medinte  laiHtary  or  nwaal  arnuetnmit.  The  latter  rule  was  tliat 
adopted  by  the  Italian  government,  in  their  instrucljous  to  their  com- 
manders in  the  war  with  Austria,  in  ISOfi.  Liishingtoii'i'  NnetU  Prize 
Lam,  Intro.,  p.  viii.,  note. 

The  former  rule  is,  however,  so  much  more  definite,  and  already  more 
or  less  fully  adopted  by  so  many  treaties,  that  it  is  preferred  h«re  aa  the 
more  feasible  of  the  two. 

The  leading  treaties  are  aa  follows  : 

By  the  treaty  between  France  and  Peru.  March  9,  1861.  Art.  XX!.,  (8 
De  Clereq,  301,)  contraband  is  defined  aa  including  only  articles  espresely 
made  for  war  on  sea  or  land. 

The  treaties  between  the  United  Iritates  and 
^™*"j,^^l  Feb,    8,]867,Art.   XIU.,15  U.  S.  l^Ul.ut  L..Cr':,>  167. 
BoUria,  May  13, 1858.    "     XVII.,  13 /A,  1003, 

provide  that  the  liberty  of  navigation  and  commerce  shall  extend  to  all 
kinds  of  merchandise,  esoepting  those  only  which  are  distinguished  by 
the  name  of  continband  of  war,  and  under  this  name  shall  be  compre- 
hended :  1-  Cannons,  mortars,  howitzers,  swivels,  blunderbusses,  mus- 
ketB,  fusees,  rifles,  carbines,  pistols,  pikes,  swords,  sabres,  lances,  spears, 
halberds,  grenades,  bombs,  powder,  matches,  balls,  and  everything  be- 
longing to  the  use  of  arms  ;  3.  Bucklers,  helmets,  breast-plates,  coats  of 
mail,  accoutrements,  and  clothes  made  up  in  military  form  and  for  mili- 
tary use  ;  3.  Cavalry  belts  and  horses,  with  their  harness  ;  4,  And  gener 
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ally,  all  offonaiye  or  defensive  arms,  made  of  iron,  steel,  brass,  cop- 
per, or  of  any  otlmr  material  prepared  and  formed  to  make  war  by  land. 

Tlie  treaty  between  the  United  States  and  The  Two  Sicilios,  Art.  III., 
Dec,  1.  1855, 11  U.  8.  Stat,  at  L.,  6S9,  enumerates  as  contraband :  oannonB, 
mortars,  petards,  grenades,  mnskets,  balls,  bombs,  gun-carriages,  gun- 
powder, saltpetre,  matches,  troops,  whether  infantry  or  cavalry,  together 
with  all  that  appertains  to  thetn  ;  as  also  every  other  munition  of  war, 
and  generally  every  species  of  arras,  and  instruments  in  iron,  steel,  brass, 
copper  or  any  other  material  whatever,  manufactured,  prepared,  and 
made  expressly  for  purposes  of  war,  whether  by  land  or  sea. 

The  treaty  between  the  United  States  and  Venezuela,  Art,  XIII.,  Aug. 
37,  1860.  13  U.  8.  Stat,  at  L.,  1143,  enumerates  as  contraband,  the  follow- 
ing :  gunpowder,  saltpetre,  petards,  matches,  halls,  bombs,  grenades,  cjir- 
oisses,  pikes,  halberds,  swords,  belts,  pistols,  holsters,  cavalry  saddles 
and  furniture,  cannons,  mortars,  their  carriages  and  beds,  and  gener- 
ally all  kinds  of  arms,  ammunition  of  war,  and  instruments  fit  foi  the 
use  of  troops. 

By  the  treaty  between  the  United  States  and 

^K^'ubU^  [  *''■  '^^^■'  ^*'*-  ^'  ^^''-  ^^  ^-  *■  '^'''-  "'  ^'-  <'^'">  ^^''• 
Bolivia,  "  XVIII.,  May  13,  1858,  12  Id.,  1003, 

all  merchandises  and  things  not  comprehended  in  the  articles  of  contra- 
band eicplicitly  enumerated  and  classified  in  the  treaty,  ehall  be  held  aud 
considered  aa  free,  and  subjects  of  free  and  lawful  commerce,  so  that 
they  may  be  carried  and  transported  in  the  freest  manner  by  the  mem- 
bers of  both  nations,  even  to  places  belonging  to  an  enemy,  excepting 
only  those  places  which  are  at  the  time  besieged  or  blockaded. 

See  also  KatcJieiuresky'a  Prize  Law,  hy  Pratt,  p.  118. 

It  will  be  observed  that  saltpetre,  mutches  and  korsea,  mentioned  in 
the  foregoing  treaties  are  not  included  in  the  definition  given  in  the 
above  Article.  Tlie  rule  there  proposed  is  intended  to  protect  belligerents' 
rights,  and  at  the  same  time  avoid  the  mischiefs  which  result  from  subject- 
ing other  classes  of  property  to  capture,  and  the  uncertainty  which  attends 
the  endeavor  to  maintain  the  existing  rules.  It  is  not  necessary  here  to 
review  the  intricate  mass  of  autliorities  on  questions  that  will  be  super- 
ceded by  the  adoption  of  such  a  rule  as  is  here  proposed. 

If  it  be  thought  preferable  to  include  all  articles  which  may  subserve 
the  purpose  of  the  war,  the  following  clause  may  be  added  to  Article 
859  :  '"  And  all  other  articles  necessary  and  intended  for  the  n 
^s  and  combatants." 


Goods  on  board  ship  ex&m/ptfrom,  capture. 
860.    All  goods  of  whatever  character,  on  board  a 
ship  that  is  exempt  from  capture,  and  not  exceeding  in 
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quantity  that  which  may  be  required  for  the  use  of  the 
ship  and  her  crew,  are  exempt  from  detention  or  cap- 
ture. 

LusMngton's  Naval  Prke  Law,  p.  35,  §  IfiS. 

Contraband  documents. 

861.  Documents  are  contraband  when  they  are  offi- 
cial communications  from  or  to  officers  of  a  hostile  na- 
tion, and  fitted  to  subserve  the  purposes  of  the  war, 
but  not  otherwise. 

Sir  William  Scott  interprets  "  despatciies,"  treated  ol'  in  the  decisions 
as  warlike  or  coatraband  communicationa,  to  be  "  ojffteiai  e<Mnmunicatiotts 
of  o^cial  p&raons,  en  the  piMic  affairs  of  tlie  governmeut."  The  Caro. 
line,  6  CTt.  Robinaim's  Sep.,  465.     But  to  this  rule  there  ia  au  exception  iu 


unBule  resident  in  the  neutral  nation. 
As  to  the  effect  of  war  upon  the  iitail  service,  see  Article  91 

Contents  of  mails  not  contraband. 

862.  The  contents  of  mails  upon  mail 
owned  or  employed  by  any  nation,  are  not  contraband 
of  war. 

This  rule  is  aubmitted  as  a  proper  one,  although  the  contrary  is  now 
recognized. 

I/asMngton.,  (^Naval  Pi-iae  Law,  Introd.,  p.  sii.,)  says,  that  to  give  up 
altogether  the  right  to  search  mail  steamers  and  bags,  when  destined  to 
a  hostile  port,  is  a  aacriSce  which  can  hardly  be  expected  from  belliger- 
ents; citing  Desp.  of  Earl  Russell  to  Mr.  Stuart,  November  20,  1862, 
PwrUamenta/ry  Ptvpers,  No.  Amer.,  No.  5, 1863. 

Aa  to  anspeneion  of  mail  service,  see  Article  915. 

Detention  and  confiscation  of  coiU/raband. 

863.  Things  which  are  contraband  of  war  are  liable 
to  capture  and  confiscation,  and  persons  who  are  con- 
traband of  war  are  liable  to  capture  and  detention,  in 
the  manner  provided  in  this  Book  ;  but  the  ship  or  con- 
tents thereof,  not  being  contmband,  are  not  liable  to 
condemnation  nor  detention,  except  as  provided  by 
articles  871  and  877. 

Thia  rule  is  drawn  from  recent  treaties,  which  pnivide  that  articles  of 
contraband,  whicli  may  be  found  in  a  vessid  bound  to  an  enemy's  port, 
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shall  be  Bubjeet  to  detunf.ion  and  confiacatioii,  leaving  free  the  rest  of  the 
cargo  and  the  ship,  that  the  ownere  may  dispose  of  them  as  th<!y  set; 
proper. 

See  the  treaties  between  the  United  States  and 
Bolivia,        May  13,  1858,  Art.  XIX.,  13  U.  8.  Stat,  il  L.,  lOOS. 
Venezuela,  Aug.  37,  1860,     "     XIII.,  12  Id.,  1143. 

The  harsher  rules  now  in  force  between  other  nations  may  he  briefly 
indicated  thus : 

The  penalty  for  carrying  contraband  goods  is  confiscation  of  the  goods 
and  the  interest  which  the  owner  of  them  may  have  in  the  ship  oT  in 
other  goods  on  board. 

The  ship  in  all  cases  forfeits  her  right  to  freightage  on  the  contraband 
goods,  and  all  right  to  expenses  resulting  from  her  detention. 

A  ship  carrying  contraband  goods  with  simulated  papers,  or  In  disre- 
gard of  eiLpreBS  stipulations  by  treaty,  is  confiscated,  with  any  interest 
which  her  owner  lias  in  other  goods  on  board.  LusMngton'a  Naval  Prize 
Lay),  p.  39,  §§  187-189.  See  also  The  Springbok,  Blatehford'a  Frke 
Case*,  ( U.  8.  Dist.  Ct.)  p.  434 ;  The  Stephen  Hart.  Id.,  p.  387. 

The  penalty  tor  carrying  contraband  persons  or  despatches  is  the  con- 
fiscation of  the  ship,  and  such  part  of  the  goods  on  board  as  belong  to  her 
owner,    I/usMngton's  Ifaval  Prke  Lavj,  p.  40,  §  198 ;  p.  43,  §  305. 

A  ship  which  is  contraband  is  liable  to  be  confiscated,  together  with 
such  part  of  the  goods  on  board  as  belong  to  her  owner.  Id.,  p,  43,  § 
308.     See  also  The  Bermada,  5  Walla^x's  JJ.  S.  Supr.  Ct.  R^.,  38,  59. 

In  Carrington  v.  Merchants'  Ins.  Co.,  8  Peters'  U.  8.  Supr.  Ct.  Sep., 
495,  it  was  held  to  be  a  general  rule  that  the  penalty  of  confiscation  at- 
tended the  carriage  of  contraband  goods  to  an  enemy,  when  their  capture 
is  made  in,  trandtv, ;  and  that  it  applied  to  the  vessel  and  remaining 
cargo,  only  when  there  has  been  some  actual  co-operation,  on  theit  part, 
in  a  meditated  fraud  upon  the  belligerents,  by  covering  up  the  voyage 
under  false  papers  and  with  a  false  destination.  But  that  when  the 
contraband  goods  have  been  deposited  at  the  port  of  destination,  and  the 
subsequent  voyage  has  thus  been  disconnected  with  the  noxious  articles, 
it  has  not  been  usual  to  apply  the  penalty  to  the  ship  or  cargo  upon  the 
return  voyage, althougli  the  latter  may  be  the  proceeds  of  the  contraband. 
And  the  same  rule  would  aeeiii,  by  analogy,  to  apply  to  cases  where  the 
contraband  articles  have  been  deposited  at  an  intermediate  port  on  the 
outward  voyage,  and  before  it  had  terminated. 

In  the  case  of  The  Isabella  Thompson,  Blatchford's  Prise  Cases,  (U. 
8.  Dist.  Ct.,)  p.  377,  it  was  held,  that  a  neutral  consignee,  at  a  neutral 
port,  of  a  cargo  delivered  there  by  a  vessel  which  had  breught  it  from  a 
blockaded  port  of  the  enemy,  acquired  perfect  title  to  it,  as  against  per- 
sons who  captured  it  as  prize  on  its  subsequent  transportation  on  a  neutral 
vessel,  from  such  neutral  port  to  another  neutral  port.  Upon  the  pre- 
sumption that  the  cargo  had  been  unlawfully  brought  from  a  blockaded 
port,  and  bad  been  directly  laden  from  the  first  vessel  into  the  second 
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vessel,  the  latter  with  her  cargo  might  be  properly  brought  into  port  for 
adjudication.  And  liad  any  aolidaritj  of  interests  between  the  two  vessels 
in  the  entire  voyage  from  the  enemy's  port  to  the  last  neutral  port,  been 
established  by  the  proofs,  or  any  complicity  between  them  in  the  enter- 
prise, the  captors  might  well  invoke  the  judgment  of  the  court  in  con- 
demnation of  the  enterprise. 

If  the  mild  rule  suggested  in  the  foregoing  Article  be  adopted,  it 
should  perhaps  be  provided  that  sailing  for  a  port  of  an  enemy  with 
false  or  simulated  papers  or  using  false  colors  shall  be  a  ground  for  eon 
fiscating  the  ship,  and  possibly  also  the  cargo  on  board  belonging  to  the 
owner  of  the  ship. 

If  the  rule  be  thought  too  advanced  for  general  adoption,  it  is  sug- 
gested that  it  be  declared  that  contraband  (roods  subject  the  ship  wliicli 
is  carrying  them  to  detention  and  coniiBeation. 

Freigliiaf/e  of  contraband. 

864,  A  ahip  in  which  coiitrabaini  of  war  is  captured, 
forfeits  the  freightage  thereof. 

The  PeterhofT,  5  Wailace'a  U.  S.  Supi:  Vl.  Rap.,  38,  61. 

By  the  present  rule  a  belligerent  nation  is  bound  to  pay  to  a 
neutral  carrier  an  adequate  remuneration  for  the  carriage  of  goods  which 
are  seized  upon  his  ship  as  contraband  of  war.  And  the  adequacy  of  the 
compensation  due  for  freightage  ia  determined  by  tlie  terms  of  the  charter 
party  ot  the  ship ;  for,  as  stated  by  Twiss,  {L<iv>  of  Nations,  pt.  II.,  p.  155, 
§  80,)  considerations  of  various  kinds  may  have  influenced  the  parties  to 
the  contrart  of  affreightment,  and  may  have  rendered  a  contract  for  an 
advanced  rate  of  freight  real  and  fair  between  those  parties,  but  the 
freijfht  as  a  burden  upon  the  belligerent  captors,  does  not  come  loaded 
with  these  considerations.  But  the  standard,  by  which  the  liability  of 
the  belligerent  captor  toward  the  neutral  ship  owner  is  to  be  measured, 
ia  the  rate  ot  freightage  given  tor  the  carriage  of  similar  goods  under 
ordinary  cJ 
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CHAPTEIt     LXVI. 


VISITATION,  SEARCH   AND  CAPTCRE. 


Article  8«5.  Eight  nf  v 

866.  Sbips  under  neutral  convoj. 

867.  Shipa  under  lioatile  ixinvoy. 

868.  Duty  of  submission. 

869.  Mode  of  Tisilation. 

870.  Neither  boat,  persons  nor  papurs  to  be  takf.n 

from  tliB  ship, 

871.  Reaistauce  by  force. 
873.  Detention. 

873.  What  is  proper  evidence. 

874.  Memorandum   of  visit  to   be  indorsed   on 

sliip's  papers. 

875.  Sending  in  tor  condemnation. 

876.  Prize  incapable  of  being  sent  in. 

877.  Surrender  of  contraband  of  war. 

878.  Detention  of  persons  and  papers. 

879.  Detention  in  cases  of  suspicion. 

880.  "  Spoliation  of  papers  "  defined. 

881.  Passive  enemies  or  neutrals  on  board  cap- 

tured ship. 
883.  Persons  on  board  a  captured  armed  public 
ship,  or  ship  without  colors. 

883.  When  ship  and  cargo  must  be  released. 

884.  Duty  of  prize  officer. 

885.  Persons  and  things  captured  ae  contraband 

to  be  brought  before  a  prine  court. 

886.  Keetoration  after  unlawfol  capture. 
887, 888.  Liability  of  commander. 

889.  Rights  of  all  ships  to  defend  against  attack. 

890.  Salvage. 

Right  of  msitation. 

865.  i^or  the  purpose  of  enforcing  the  provisions  of 
this  Booli,  concerning  contraband  of  war,  intercourse, 
and  hostilities,  every  private  or  unarmed  ship,  whetlier 
belonging  to  the  enemy  or  to  a  neuti-al,  on  the  high  seas,' 
and  not  exempt  by  the  next  article  because  under  con- 
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voy,  is  subject  to  visitation  by  an  armed  ship  of  a  bel- 
ligerent. 

'  The  riglit  to  visit  within  the  territorial  jurisdiction  of  thp  visitinfr 
nation  is  secared,  both  for  peace  and  war,  by  Article  64. 

The  right  of  visiting  and  searcliing  merchant  ships  on  ilie  higli  seas, 
wliatever  be  tlie  ships,  whatever  be  the  cargoes,  and  whatever  l>e  the  des- 
tinations, is  an  incontestible  right  of  tlie  lawfully  commissioned  ships  of 
a  belligerent  nation ;  because  till  they  are  visited  and  searched  it  doea  not 
appear  lyhat  the  ships  or  the  cargoes,  or  the  destinations  ate,  and  it  is  for 
the  purpose  of  ascertaining  these  points  that  the  necessity  of  this  right  of 
visitation  and  search  exists.  This  ritrbt  is  so  clear  in  principle  that  no 
man  can  deny  it  <vho  admits  the  right  of  maritime  capture  ;  because  if  you 
are  not  at  liberty  to  ascertain  by  sufficient  inqairy  whether  there  ia  prop- 
erty which  can  be  legally  captured,  it  is  impossible  to  capture.  Even 
under  the  rule,  that  free  ships  make  free  (roods,  the  esercise  of  this  rijtht 
must  be  admitted,  for  the  purpose  of  ascertaining  whether  the  ships  are 
free  or  not.   The  Maria,  Opinion  of  Lord  Stoviell,  1  Robinsoit'a  R^,,  86. 

By  the  treaty  between  the  United  States  and 
"R^pubh^f  ^®'*-    8, 1807.  Art,  XVI..  15  U.S.  SUd.al  L..{Tr.^l&7. 
Venezuela,    Aug.  37, 1860,    "      XV.,  13  2d.,  1143, 
it  is  expressly  stipulated  that  merchant  ships  in  time  of  war,  bound  to  &a 
enemy's  port,  shall  be  obliged  to  exhibit  upon  the  high  seas,  or  in  ports 
or  roads,  passports  and  certificates  showing  wlietlier  their  goods  arc  con- 
traband of  war. 

Ships  und-er  neutral  convoy. 

866.  A  ship  under  convoy  of  an  armed  public  ship 
of  a.  neutral  nation  ia  not  subject  to  visitation,  if  the 
commander  of  the  convoy  verbally  give  his  word  of 
honor  that  she  is  a  ship  of  his  nation  ;  and,  if  destined 
to  a  liostile  port,  that  she  contains  no  contraband  of 
war,'  and  no  property  of  the  hostile  nation,  and  is  nof. 
engaged  in  illegal  intercourse.^ 

'  Treaty  between  France  and 

Peru,  March  9, 1861,  Art.  XXIII,,  8  De  CUreq,  301. 
Treaty  between  the  United  States  and 

^"'°^^°[Feb.    S.lSeT.Art.    XIX.,  15  U.S.  SUit.  at  L.,{Tr.,)\G7. 

Veneiuela.    Aug.  37, 1860,    "  XVIII.,  13  7rf.,  1143. 

Bolivia,  May  13,1858.    "  XXIII.,  13  iS..  1003. 

Substantially  the  same  rule  was  adopted  by  Italy  in  the  wai-  of  1866 
with  Austria.     Luahington,' a  Naoal  Prke  Law,  Introd.,  p,  viii,,  note. 
See  also  WHdman'i  Intevnatumal  Law,  v.  3,  p.  131. 
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In  the  abaence  of  treaty,  the  right  of  search  of  vessels  under  ueutral 
convoy  is  asBerted.     The  Maria,  1  Gh.  BoHnmn's  Sep.,  340. 

Twias,(Law  of  Naiiom,  Part  II.,  p.  185,§  96.)  says,  that  every  belliger- 
ent crniaer  haa  a  right  to  inaist  on  verifying  the  neutral  character  of  e'sery 
ship  which  it  meets  with  on  tJie  high  seas,  and  which  carries  a  neutral 
flag ;  and  it  is  a  clear  maxim  of  law,  that  "  a  neutral  vessel  is  bound,  in 
relation  to  her  commerce,  to  submit  to  the  belligerent  right  of  search." 
A  neutral  merchant  accordingly  cannot  adopt  any  measures,  of  which  the 
direct  object  is  to  withdraw  his  commerce  on  the  high  seas  from  the  free 
exercise  of  the  right  of  search  on  the  part  of  any  belligerent  cruiser.  It 
is  not  competent,  therefore,  for  a  neotral  merchant  to  exempt  his  vessel 
from  the  belligerent  right  of  search,  by  placing  it  under  the  convoy  of  a 
neutral  or  enemy  man  of  war. 

Kent,  {GonvmeiUaHes,  v.  1,  p.  154,)  says,  that  the  very  fact  of  sailing 
under  the  protection  of  a  belligerent  or  neutral  convoy  is  a  violation  of 
neutrality. 

Lughingtoa,  (Ncm/U  Prize  Lim.  p,  5,  ^  19,  30.)  states,  that  if  the  state 
of  the  wind  and  weather  permit,  the  commander  should  communicate 
his  intention  to  viait  by  hailing,  and  theu  cause  his  ship  to  go  ahead 
of  the  suspected  vessel,  and  drop  a  boat  along-  side  of  her.  If  the 
state  of  the  wind  and  weather  render  such  a  course  impracticable,  the 
commander  should  require  the  vessel  to  be  brought  to.  For  this  pur- 
pose he  should  give  warning  by  firing  successively  two  blank  guns, 
and  then,  if  necessary,  a  shot  across  her  bows ;  but  before  tiring,  the 
commander,  if  he  has  chased  under  false  colors  or  without  showing  his 
colors,  ahould  be  careful  to  hoist  the  (British)  flag  and  pendant. 

Compare  Articles  So  and  66. 

"  The  last  clause  is  new. 

Ships  under  hostile  convoy. 

867.  Ships  of  whatever  character,  under  convoy  of 
a  public  armed  ship  of  the  hostile  nation,  are  liable  to 
capture  and  confiscation  as  contraband  of  war. 

It  may  be  thought  better  to  retain  this  rule,  upon  the  principle  that 
the  exemption  of  private  property  at  sea  would  render  military  protec- 
tion by  a  belligerent  unnecessary  and  offensive. 

Duii/  of  submission. 

868.  Every  ship  subject  to  visitation,  when  hailed 
by  a  public  armed  ship  of  a  belligerent  nation,  must 
shorten  sail,  and  await-  the  approach  of  the  hailing 
ship  ;  and  if  required  must  submit  to  visitation  as  reg- 
ulated by  the  next  two  articles. 
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Mode  of  visitation. 

869.  Tke  visiting  ship  must  send  to  the  ship  visited, 
a  boat  bearing  the  national  flag  of  the  former,  and  an 
officer  in  uniform,'  who  shall  be  received  on  board,  and 
be  permitted  to  examine  the  ship  and  her  contents,  and 
the  papers  relative  to  the  character  of  both." 

If,  for  any  cause,  it  be  impracticable  to  send  a  boat 
immediately,  the  commander  may  require  tlie  visited 
ship  to  lower  her  flag,  and  steer  according  to  his 
orders, ' 

'  LuaMngton'e  Naval  Prise  Law,  p.  5,  §  35. 

'  Treaty  between  France  and  Peru.Marcli  9,1861,8  i^c  Clercq,  201,  Act. 
XXIII. 

'  Luihington't  Namal  Prize  Lam,  p.  10,  %  60.  The  HeiculeB,  2  Bod- 
aon'a  Rep.,  368  ;  The  Edward  and  Mary,  3  Gh.  BdMn&an's  Sep..  306. 

Neither  boat.,  persons,  nor  papers  to  be  taken  from 
the  ship. 

870.  The  commander  of  the  visiting  ship  cannot  re- 
quire any  boat,  person,  or  paper  to  be  brought  to  his 
ship  from  the  ship  visited,  except  as  provided  by  arti- 
cles 877  and  878. 

L-asIdngtcn'i  Natal  Prize  Law,  p.  5,  §  18. 
Treaty  between  the  United  States  and 

^^pubHc  {  ^"^^  ^'  ^^^'^-  ^'^-  S^'"^-  ^■'>  ^■■S'  ■*'''■  «*  ^-  (^■'■■■)  ^'>'^- 
Bolivia,  May  13,  1858,  "         XXI.,  13  Id.,  1003. 

Venezuela,    Aug.  37,  1860,  "       XVII.,  13  Id.,  1143. 

Resistance  by  force. 

871.  If  the  lawful  exercise  of  the  right  of  visitation 
or  search  be  resisted  by  force,  the  resisting  ship  and 
the  property  on  board  belonging  to  her  owner,  are 
liable  to  capture  and  to  condemnation. 


>   aloae,   thougli    not    amounting    to    combat,    is    sufficient 
ground  foe  coofiscatiou,     WUdman'g  InternatimKU  Laic,  vol.  3,  p.  132. 

If  the  clause  as  to  convoy  in  Article  8GS  be  not  retained,  it  should  be 
observed,  that  resistance  by  the  convoying  ship  ia  a  resistttnce  by  the 
whole  convoy ;  (Wildman'a  Intern.  Diw,  vol.  S,  p.  124,  citing.  The  Elsabe, 
^  RiAi'Mon'a  Rep.,4S&\)  and  that  sailing  under  instructions  to  resist  is 
equivalent  to  resistance.     {lb. ;  citing  Tlie  Maria,  1  Mobinson's  Sep.,  374.) 
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Detention. 

872.  If  upon  visitation  and  search  the  commander 
of  the  visiting  ship  be  satisfied  that  there  is  proper  evi- 
dence, amounting  to  probable  cause,'  for  the  detention 
of  the  ship,  under  the  provisions  of  this  Code,  he  may 
detain  her.  It  is  his  duty  to  give  the  master  an  oppor- 
tunity of  explanation,  if  the  case  admit  of  doubt. 

Lnshinglon's  JVaml  Prize  Law.  p  9,  §  53 

Tlie  riglit  of  detantion  tor  iuqairy  is  a  corollary  to  the  right  of  visita- 
tion and  search.  If  the  commander  ot  a  belligerent  ship  of  war.  hav- 
ing examined  the  papers  found  on  board  a  merchant  iPisel,  perceive 
just  and  sufficient  reasons  for  detaining'  Iter  m  ordei  to  proceed  to  a 
farther  examination,  lie  may  order  a  prise  crew  to  go  on  board  of  her 
and  conduct  iier  to  the  neareat  port  belonging  to  the  nation,  subject  to  a 
full  reaponaibility  in  coats  and  damages,  if  this  should  have  been  done 
withottt  juat  and  sufficient  cause  in  the  opinion  of  a  duly  constituted 
court  of  priae.    Tmss,  Law  of  IfaHons,  pt.  11.,  p.  184,  §  95. 

Lord  StomeU,  in  his  opinion  in  the  case  of  The  Maria,  1  Gh.  Bobinson'a 
Sep.,  3T4,  said,  "  It  is  a  rule  of  law  that  the  neutral  vessel  shall  submit 
to  the  inquiry  proposed,  looking  with  confidence  to  those  tribunals  whose 
noblest  office,  .  .  .  ia  to  relieve  bj  compensation  inconveniences  of  this 
kind,  if  they  have  happened  through  accident  or  error,  and  to  redreaa  by 
compensation  and  punishment  injuries  that  have  been  committed  by  de- 
sign." 

'  To  conatitute  a  probable  cause  of  capture,  it  is  not  necessary  that 
there  should  be  prp.sumptive  evidence  Bufhcient  to  condemn.  It  is  suffi- 
cient, if  there  be  drcuraatances  which  warrant  a  reasonable  suspicion  of 
illegal  conduct.    The  George,  1  Mason's  U.  8.  Ore.  Ct.  Sep.,  24, 29. 

What  is  proper  evidence. 

873.  Proper  evidence  is  such  as  will  be  admissible 
before  the  prize  court.     It  includes  : 

1.  Facts  appearing  by  inspection^as  the  character 
of  the  ship,  her  equipment,  cargo,  crew  and  pas- 
sengers ; 

2.  The  papers  on  board  of  her  ;  and, 

3.  The  testimony  of  her  master  and  crew. 

Luakinglon,  (Nanal  Prize  Latn,  p.  Q,  %  54,)  adda,  that  the  commander 
should  remember  that  evidence  of  the  captors  in  their  own  behalf  will 
not  be  received  by  the  court,  at  least  in  the  first  instance.  See  The  For- 
tujia,  1   Dodson'i  Rep.,  81  ;  The   Charlotte  Caroline,  Id.,  193,  199  ;  The 
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Henrich   and   Maria,  4   67*.  Robinson's  Rep  ,  57 ;  The  Haabet.  6  M..  o4 : 
TheGIiei-ktigli,6/d.,o8,Q,;  The  A  lino  and  Fanny,  10  Jftwc,  P.  0.,  323. 
By  the  treaty  bHtween  tlie  United  States  and 
^kZuWIc'I^**'-  8,  1867,  Art.  XVII..  15  U.  8.  St'd.  nt  L.,{,l'r..)m. 
Venezuela,      Aug.  37,  1B60.  "      XVI.,  13  Id.,  1143, 
ii  it  does  not  appear  from  the  uMp's  certiJUatet  that  there  are  contraband 
goods  on  board,  she  shall  be  permitted  to  proceed  on  her  vojage. 

Memorandum,  of  cisit  to  be  indorsed  on  ship's 
papers. 

874.  It  is  the  duty  of  the  visiting  officer  to  write 
upon,  or  attach  to  the  passport  or  other  document  sup- 
posed to  determine  the  national  character  of  the  ship 
visited,  a  memorandum  of  the  visit  or  search,  specifying 
date  and  place,  and  the  name  of  the  visiting  ship  and 
commander,  and  to  sign  his  name  to  the  same  with  the 
addition  of  his  rank. 

LusMngtoit'a  Naval  Prise  Law,  p.  S,  §  33 ;  p.  8,  %  50. 

The  instructions  to  British  commanders,  in  lALshiitgton'a  Nau'd  Prise 
Ltia,  require  the  officer  having  made  visitation  or  search  to  inquire  il  the 
master  of  the  ship  lias  any  compliiint  to  make  of  the  manner  of  the  act, 
or  on  any  other  ground,  and  if  so,  ask  him  to  reduce  it  U>  writing.  Also 
that  a  memorandum  of  the  visit  should  be  made  on  the  ship's  passport. 

Sending  in  for  condemnation. 

875.  Except  in  the  eases  otherwise  provided  for  in 
the  next  two  articles,  every  private  sliip  detained,  must 
be  immediately  sent  to  the  nearest  safe  port  of  the  cap- 
tor's nation'  for  adjudication  on  the  validity  of  the  cap- 
ture,' whether  of  ship  or  contents.' 

Treaty  between  France  and  Peru,  March  9,  IBGl,  Art.  XXV,,  M  IM 
Vlm-<^,  302. 

'  LuaMngton,  (Naval  Prue  Law,  p.  14,  §  76,)  states  the  following 
rales  for  selecting  the  port  of  adjudication.     It  should, 

1.  Be  capable  of  giving  safe  harborage  to  the  ship ; 

3.  Be  large  enough  to  admit  her  without  unlivery  at  cargo  ; 

3.  Offer  easy  communication  with  the  prize  court ;  and, 

4.  Be  as  near  as  possible  to  the  place  of  capture. 

In  the  case  of  The  Fanny,  1  Bodaon'a  Sep.,  443,  Lord  fHowell  held,  that 
if  a  neutral  merchant  ship  hia  goods  on   board  an  armed  ship  of  the  en- 
emy, he  betrays  an  intention  to  withdraw  his  goods  from  v 
13* 
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aearcli, — fi>r  it  ts  s. prMV/mjitio  juris  el  dejure  Ihat  an  armed  sliip  will  re- 
sist visitation  and  search, — and  is  deemed  to  iiav«  abandoned  tbe  protec- 
tion of  neutrality,  and  t^j  liave  adhered  to  the  enemy. 

But  in  the  opinion  of  Cliief  Justice  Mar»h(iH,  in  the  case  of  The 
Nereide,  (9  Craneli't  U.  8.  Sapr.  Ot.  Bep.,  388.)  "  a  neutral  mercliant  had  a 
right  to  charter  and  lade  his  goods  on  board  a  belligerent  armed  vessel 
without  forfeiting  his  neutral  character ;"  and  the  same  opinion  was  held 
in  The  Atalanta,  3  W/i^atoa's  U.  S.  Bupr.  Oi.  Bep.,  S4I. 

-  This  applies  the  rule  of  adjudication  to  pnhlie  property  ot  an  enemy 
on  a  private  ship,  but  not  to  private  property  found  on  a  public  ship  of 
an  enemy. 

'  Contraband  despatclies,  or  persona  captured  at  sea,  wholly  or  partly 
by  the  agency  of  naval  forces,  must  be  brought  in  with  the  ship  upon 
which  tliey  were  taken,  for  the  like  adjudication.  See  Mr.  Seifard'n  letter 
in  The  Trent  case. 

Prize  incapable  of  being  sent  in. 

876.  K  the  captured  ship  or  cargo  be  not  in  a  condi- 
tion to  be  sent  into  port  for  adjudication,  the  captor  must 
cause  a  survey  and  appraisement  to  be  made,  and  the  re- 
port to  be  sent  to  the  prize  court ;  but  if  any  of  the  prop- 
erty can  be  sold,  it  must,  unless  appropriated  for  the 
use  of  the  government  of  the  captor,  be  sold,'  and  the 
proceeds  deposited  with  the  authorized  officer  of  the 
captor's  nation,  subject  to  the  order  of  the  prize  court. 

Snggeated  by  Act  of  Congress  o(  the  United  States,  June  30,1804,  §  1, 
13  U.  S.  Stat,  at  iMrge,  306. 

'  By  the  present  rnle/the  sale  may  be  made  in  any  neutral  port  where 
the  local  Authorities  will  allow  the  same  to  be  brought  in  and  sold.  Lrteli- 
ington'a  Nnnai  PrUe  Law,  p.  17,  §g  90,  96  ;  but  Division  V„  concerning 
Nbutba.i,s,  forbida  such  use  of  neutral  ports. 

Surrender  of  contraband  of  war. 

877.  When  only  the  contents  of  a  ship  or  some  of 
them  are  subject  to  condemnation  under  the  provisions 
of  this  Book,  and  they  are  surrendered  by  the  officer  in 
command,  the  ship  and  the  rest  of  the  contents  remain 
free,  except  that  if  the  seizure  be  made  at  sea,  and  the 
persons  or  things  surrendered  cannot  be  transshipped 
without  grave  inconvenience,  the  ship  and  all  its  con- 
tents may  be  sent  in  as  provided  in  article  STC. 
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Treaty  between  France  and  Peru,  March  0.  18B],8  Bit  Clercq,  20O,  Arl, 
XXIV. 

According  to  the  trpatj  between  the  United  States  and  Bolivia,  Art. 
\I\  May  13  1858  U  T  b  Slat  at  L  lOOJ  no  vessel  sliall  be 
detained  on  the  high  aeas  on  account  of  ha*  ing-  on  board  articles  of 
contraband  whenever  the  master  captain  or  supercargo  of  said  vessel 
will  deliver  up  the  artitles  of  contraband  to  the  captor,  unless  th 
q  lantitj  of  suoli  articles  be  so  great  or  of  so  large  a  hulk  that  thej 
cannot  be  received  on  Doard  the  Lapturing  ship  witlinut  great  in- 
convenience, but  in  this  as  well  as  in  al!  other  cases  of  just  detention, 
the  vessel  detained  shall  be  sent  to  the  nearest  convenient  and  safe  port 
for  trial  and  judgment  according  to  law. 

By  the  treaty  between  the  United  States  and 

^RcIi'um'c  f  ^^^-  ^'  ^^^^'  ■*''*■  '^^^^-  15  ^-  S.  seal,  at  £..  (Tr.,)  10T, 
Venezuela.  Aug.  27, 1860,  "  XVI.,  12 /d.,  1143, 
if  it  shall  appear  from  any  ship's  certiScates  that  there  are  contraband 
goods  on  board,  and  the  ^mmauder  of  the  same  shall  ofTer  to  deliver 
them  up,  they  shall  be  received  on  board  the  belligerent  ship  of  war,  and 
a  receipt  given  therefor,  and  the  ship  shall  then  be  at  liberty  to  pursue 
her  voyage,  unless  the  quantity  of  the  contraband  goods  be  greater  tlian 
can  conveniently  be  received  on  hoard  the  belligerent's  ship  of  war  ;  in 
which  case,  as  in  all  other  cases  of  just  detention,  the  ship  shall  be  car- 
ried into  the  nearest  safe  and  convenient  port  for  the  delivery  of  the 

See  also  Katcherwc^ky's  Prize  Law,  by  Pratt,  p,  118, 
The  principle  recognized  by  these  treaties  commends  itself  fo  general 
adoption.  The  difficulty  which  it  presents  in  the  case  of  contraliand  per- 
sons and  dispatches,  in  relinquishing  the  existing-  method  of  adjudication, 
may  perhaps  be  obviated  by  the  adoption  ot  a  more  simple  and  direct  pro- 
cedure in  such  cases.     See  Chapter  LXVIII.,  concerning  Pkiie. 

Detention  of  papers  and  persons. 

878.  The  commanding  officer  of  any  ship  making  a 
capture  must. 

1.  Secure  the  pipera  found  on  board  of  the  captured 
ship,  which  relate  to  the  prize,  and  make  an  inventory 
of  the  same,  seal  them  up,  and  send  them,  witli  the 
inventory,  to  the  prize  court  in  wliich  proceedings  are 
to  be  had,' with  a  written  statement  that  they  are  all 
the  papers  found,  and  in  the  condition  in  which  they 
were  found,  or  explaining  the  absence  of  any,  or  any 
change  in  their  condition  : 

3.  Except  in  the  case  of  a  surrender  provided  for 
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by  article  877,  lie  must  send  in  as  witnesses,  the  master, 
one  or  more  of  the  other  officers,  the  supercargo, 
purser  or  agent  of  the  captured  ship,  and  any  person 
found  on  board  whom  he  may  suppose  to  be  interested 
in  the  captured  ship,  or  to  have  knowledge  respecting 
its  title,  national  character,  or  destination  ; 

S.  He  must  send,  in  charge  of  the  captured  ship,  if 
it  be  sent  in,  a  competent  prize  master  and  crew*  to 
navigate  the  ship ;'' 

4.  He  must  give  a  receipt  for  such  of  the  papers  of 
the  ship  as  he  retains,  which  receipt  must  be  annexed 
to  a  copy  of  the  papers  f  and  when  persons  or  things 
are  taken  out  of  the  ship  as  contraband,  he  must  give 
a  receipt  therefor,  signed  by  him,  with  the  addition  of 
his  rank  ;' 

5.  He  must  allow  the  master  and  a  sufficient  num- 
ber of  the  officers  and  crew  of  the  captured  ship  to  re- 
main on  board,  to  secure  the  ship  and  its  contents  from 
unlawful  interference,  until  they  are  delivered  into  the 
custody  of  a  prize  court  : 

6.  He  must  allow  all  other  persons  on  board,  not 
impressed  with  the  military  character  of  the  enemy, 
nor  duly  charged  with  offenses  against  the  captor's  na 
tion,  under  the  provisions  of  this  Book,  to  remain  on 
board  until  they  reach  port,''  if  they  choose,  unless  the 
safe  navigation  of  the  ship  require  their  removal.' 

■  Tlie  custody  of  tLe  papers  of  captured  vessels  belongs  exclusively  to 
tlie  prize  court.  It  is  the  duty  of  the  captors,  immediately  upon  arrival 
in  port,  to  deliver,  upon  oatli,  ail  the  papers  of  the  captured  vessel  into 
the  registry  of  the  prize  court.  The  Diana,  3  GalUson'a  U.  S.  Circ.  Vl, 
Rep.,  93. 

.'  Thus  far  suggested  by  Act  of  Congress  of  the  United  States,  June 
80,  1864,  %  1,  13  U.  8.  8t/it.  at  Large,  80S, 

'  The  rale,  that  captors  ought  to  allow  some  of  the  officers  and  crew 
of  a  captured  vessel  to  remain  on  board  of  her,  has  no  reference  (o  the 
navigation  of  the  ship.  It  is  adopted  with  a  view  to  prevent  embezKle- 
ments  and  frauds,  and  to  bring  before  the  prize  court  persons  who  can 
apeak  to  the  national  character  and  proprietary  interest  of  the  ship  and 
cargo.    The  captors  are  nut  bound  to  allow  the  captured  crew  to  navigate 
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ihe  ship,  nor  are  the  latter  bound  to  perform  such  duty.  The  captors  are 
bound  to  put  on  board  a  sufficient  crew  to  navigate  the  ship.  The  George, 
1  Mmnn'B  U.  8.  dire.  Ot.  B^.,  34. 

LushingUm,  INaval  Prize  Lam.  p.  15,  g  79,)  savs,  thut  the  commander 
should  iniite,  but  cannot  coerce,  the  master  and  crew  to  aid  in  navigating 
the  prize  into  port. 

■*  Treaty  between  the  United  States  and 
'^R^'uW?"  1  ^*''-     8.  1867,  Art,      XX„15(f,  S,  S(ai,(i(  i„(rr„)167, 
Venezuela,    Aug,  37,  1860,    "        XIX.,  12  iii.,  1143, 
Hayti,  Nov.   3,1864.    "      XXVI..  13  M.,  711. 

'  This  clause  is  new. 

"  II.  is  provided  in  the  treaty  between  the  United  States  and 
MR^ubH^f  ^^^-    8.1867,  Art,  XXI,,  15  fy".S,  «(«(.«(/„  (7V.,)  167. 
Venezuela,    Aug.37,1860,    "      XX..  13/rf..ll43. 
that  it  shall  not  be  lawl'ul  \f>  remove  the  master,  commander  or  super- 
cargo o(  any  captured  ship  from  on  hoard  thereof,  during  tlie  time  the 
ship  may  be  at  sea  after  her  capture,  or  pending  the  proceedings  against 
her,  or  her  cargo,  or  anything  relating  iliereto. 

And  LvMdngtaa,  (NhhhU  Prize  Law,  p.  30,  §  110.)  says,  that  the  prize 
master  cannot  subject  the  master  and  crew  of  the  captured  ship  to  any 
unnecessary  restraint, 

'  Pei'sons  found  on  hoard  of  a  captured  vessel  do  not  pass  with  the 
vessel  and  cargo  into  judicial  custody.  They  are  eubject  to  the  control  of 
the  court  for  their  examination :  but  when  the  business  of  the  court  does 
not  require  their  detention  as  examiuants,  the  discliarge  or  detention  of 
such  persons  rests  with  the  c)fficers  of  the  naval  service,  according  to  its 
rules.  TheSalvor,(E.  Dist,  of  Pa.,)47'M(«MpA»rtikp.,409.  The  French 
courts  hold  that  they  are  prisoners  of  war.  Barbova  Jiiriepr.  du,  conseil 
des  Pi-Ues.  (Paris  and  London,  1873.) 

'  This  exception  should  of  coui^e  be  recognized  in  framing  a  positive 
rule. 

Detention  in  cases  of  suspicion. 

879.  A  private  ship  may  be  detained  by  a  bellig- 
erent oil  the  following  grounds  of  suspicion,  if  not  ex- 
plained to  the  satisfaction  of  the  commander  :' 

1.  Carrying  no  passport  such  as  is  required  by  ar- 
ticle 378  :' 

3.  Carrying  any  false  or  simulated  passport  or  other 
papers  affecting  the  character  of  the  ship,  contents  or 
voyage,  such  as  certificate  of  registry,  sea  letter,  charter- 
party,  logs,  builder's  contract,  bill  of  sale,  bills  of  lad- 
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ing,  invoices,  manifest,  clearance,  muster  roll,  shipping 
articles,  bill  of  health,  &c.  ; 

3.  Carrying  papers  whlnh,  in  any  respect  material 
to  the  question  of  contmband,  are  inconsistent  with 
each  other,  or  with  the  declarations  of  the  master  to  the 
visiting  officer  ;" 

4.  Withholding  from  the  visiting  officer  any  papers 
material  to  the  character  of  the  ship,  contents  or  voy- 
age ; 

5.  Spoliation  of  papers,  of  any  kind,  that  were  on 
board  the  ship  ;'  and, 

6.  Useing  false  colors  or  signals,  to  deceive  the 
belligerent.  ° 

'  The  first  five  BubdivJsioiiB  ai'e  in  subatance  drawn  from  Liinhiiigtoii's 
Nuttd  Prize  Ltm,  p.  34,  |§  134-IS3.  wliero  a  list  of  the  usual  ship's 
papers  for  each  of  the  leading  commercial  nations  is  given. 

'  Ships  must  l>e  furnished  with  sea  lettdra  or  passports,  expressing  tlie 
name,  property  and  bulk  of  the  ships,  as  alsu  tlie  name  and  place  of 
liabitation  of  the  master  and  commander  of  said  ship ;  and  when  laden, 
they  ahalJ  also  be  provided  with  certificates  containing  the  several  par- 
ticulars of  the  cargo,  and  the  place  whence  the  ship  sailed,  which  shall 
bo  made  out  by  the  ofiicers  of  the  place  whence  the  ship  SEuled  ;  and 
when  without  these  papers,  ships  may  be  detained,  lobe  adjudged  by  tlie 
competent  tribunal,  and  may  be  declared  legal  prize,  unless  the  defect 
of  papers  shall  prove  to  be  owing  to  accident.  Treaty  between  the 
United  States  and  Bolivia,  Art.  XXII.,  May  13, 1858, 13  C.  8.  Stat,  ai  L.. 
1003. 

A  passport  ia  issued  in  the  name  of  a  sovereign  power  or  State  ;  but 
a  "sea  letter"  or  "uertificate"  is  issued  in  the  name  of  the  civil  au- 
thorities of  the  port  from  which  the  vessel  is  fitted  out. 

TtdBs,  in  his  Law  of  IfiUiona,  pt.  II.,  p.  188,  §  fl4,  states  the  present 
rule  to  be,  that  where  treaties  exist  in  regard  to  the  exhibition  of  a  pass 
or  sea  letter,  such  sliips  only  as  are  furnished  with  the  specified  paw  or 
sea  letter  are  entitled  to  the  treaty  privileges,  whatever  they  may  be.  In 
other  cases  the  pass  is  not  in  the  present  day  an  indispensable  dounmenl. 
if  there  are  other  papers  on  board,  which  satisfactorily  establish  the  cliar- 
acter,  property  and  destination  of  the  ship  and  cargo.  Amongst  them 
the  most  important  is  the  builder's  contract,  or  the  bill  of  sale,  in  case 
the  ship  has  ever  changed  owners ;  and  in  addition  the  certificate  of 
registry,  if  the  raonioipal  law  of  the  port,  from  which  the  ship  hails,  re- 
quired that  she  should  be  registered.  If  these  two  papers  are  on  board 
aad  iheii  hohOr  Jidea  i&  not  impeached,  the  proof  of   the  property  as  re 


db,Googlc 


INTERNATIONAL  CODp:,  567 

irards  the  ship  will  be  sufficiently  complete,  ho  tar  as  documentarj'  evi- 
dence is  concerned.  With  rejtard  to  the  cargo,  if  the  ahip  is  a  general 
ahip,  her  manifest  and  the  biU»  of  Inding  are  the  beat  evidence  of  both  the 
owneiahip  and  the  destimttion  of  the  cargo.  If,  on  the  other  hand,  the 
vewel  sliould  be  chartered,  the  charter-parly  should  also  be  on  boai'd ; 
but  the  absence  of  the  charter-partj  will  not  jastily  the  condemnation  of 
the  ship,  any  more  than  the  absence  of  the  invoice  of  the  goods ;  but  the 
uon-production  of  any  ship's  paper,  which  is  in  strict  law  documentary 
evidence  in  regard  either  to  the  ship  herself  or  to  the  cargo,  will  juBtity 
tlie  sending  the  vessel  into  port  for  inquiry,  in  order  that  the  master  may 
account  satisfactorily  before  a  court  of  prize  for  the  absence  of  the  miss- 
ing document. 

'  A  nation  cannot  be  bound  by  the  flags  or  papers  used  by  a  ship ; 
but  can  go  behind  the  ostensible  neutral  character  indicated  by  these, 
and  ascertain  the  actual  character.  The  belligerent  may  hold  the  ship 
concluded  by  the  fact  of  having  used  the  flag«  and  papers  she  has  know- 
ingly carried,  if  that  result  is  favorable  to  the  Interests  of  the  belligerent. 
Dana's  W/ieatm,  Elem.  of  Intern.  Law,  %  340,  note  163. 

''  It  is  no  excuse  for  spoliation  to  allege  that  the  papers  destroyed  were 
private  papers  not  affecting  vessel  or  cargo.  The  Two  Brothers,  1  Ch. 
BiMnson's  Sep.,  133. 

In  the  caae  of  The  Pizarro,  2  Wkeaton's  U.  S.  8upr.  Ct.  B^..  3S7,  it 
was  held,  that  concealment  or  spoliation  of  papers  is  not  of  itselfa  suffi- 
cient ground  for  condemnation  in  a  prize  court.  It  is  undoubtedly  a  cir- 
cumstance calculated  to  excite  suspicion.  But  it  is  open  to  e:^planation, 
for  it  may  have  arisen  from  accident,  necessity,  or  superior  force  ;  and  it 
the  party  in  the  first  instance  fairly  and  frankly  explain  it  to  the  satis- 
faction of  the  court,  it  deprives  liim  of  no  right  to  which  he  was  otherwise 
entitled. 

*  See  Articles  61.  764  and  7fi6. 

'■'■  Spoliation  of  papers'"  defined. 

880.  Spoliation  of  papers  is  the  willful  destruction 
or  throwing  overboard  of  any  papers  on  board  a  ahip, 
for  the  purpose  of  deceiving  a  belligerent. 

Passive  enemies  or  neutrals  on  board  captured 
ship. 

881.  Passive  enemies  or  neutrals  on  a  captured 
ship,  if  they  are  not  contraband  of  war,  nor  charged 
with  an  offense  against  the  provisions  of  this  Book,  are 
entitled  to  immediate  release,  except  that  if  required 
as  witnesses  they  may  be  carried  into  the  port  of  ad- 
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judication  aud  detained  according  to  law,  until  their 
testimony  can  be  secnred,  and  no  longer, 

tnstruetions  of  United  Slates  Jffa/ey  Departtrmnt,  of  May  ft,  1SG4.  modi- 
fied so  as  to  include  all  passive  enemies  as  well  as  neutTnln. 

It,  18  provided  by  the  treaty  between  tlie  United  States  and 
'^SpuWic  i  *'^-  ^^'■■^*'>-  8,1867,150'.S.S(a(.(((/^.,(rc.,)167. 
Veneaaela.  "  XX.,  Aug.  37,  1860, 13  Id.,  1143, 
that  in  all  cases  whore  a  vessel  of  the  members  of  either  nation  shall  be 
captured  or  seized  or  held  for  adjudication,  her  oiBcera,  passengers  and 
crew  shall  be  treated  hospitably,  and  shall  not  lie  imprisoned  or  deprired 
of  any  part  of  their  wearing  apparel,  nor  of  the  possession  and  use  of  their 
money,  not  exceeding  for  the  captain,  supercargo,  mate  and  pasaengers, 
five  hundred  dollars  each,  and  for  the  sailors  one  hundred  doiiara  each. 

Persons  on  hoard  a  captured  arined  public  ship  or 
ship  with')ut  colors. 

882.  Persona  captured  in  a  public  armed  ship  or  in 
a  ship  without  passport  or  colors,  are  prisoners  of  war, 
unless  they  are  passengers  only,  having  no  interest  in 
ship  or  cargo,  and  not  charged  with  an  offense  against 
the  provisions  of  this  Book. 

Instmetiona  of  United  States  Navy  Department  of  May  9,  1864,  ex- 
tended. 

When  ship  and  cargo  must  be  released. 

883.  The  ships  visited,  and  articles  not  trans- 
shipped under  article  877,  though  found  proper  to  be 
detained,  must  be  released  by  the  commander  of  the 
visiting  ship,  in  either  of  the  following  cases  : 

1.  If  the  surveying  officers  report  the  ship  to  be  not 
in  a  condition  to  be  sent  to  a  proper  port ; 

2.  If  the  commander  is  unable  to  spare  a  prize  crew 
to  navigate  the  ship  ;  or, 

3.  K,  after  detention,  further  facts  come  to  his 
knowledge,  showing  that  the  ship  has  been  improperly 
detained. 

LuMngton'i  Ifaval  Prise  Law,  p.  18.  g  100,  omitting  the  exception  by 
which  ships  belonging  to  the  enemy  may  be  destroyed.] 

Duty  of  prize  officer. 

884.  The  prize  officer  of  a  captured  ship  must  make 
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his  way  diligently  to  the  selected  port,  and  deliver  to 
the  proper  authorities  of  his  nation  the  doutiments  and 
papers  and  the  inventory,  and  make  affidavit  that  they 
are  the  same,  and  in  the  same  condition  as  delivered  to 
him  by  the  commanding  officer  of  tlie  ship  making  the 
capture,  or  explaining  any  absence  or  change  of  condi- 
tion therein,  and  that  the  prize  is  iu  the  same  condition 
as  delivered  to  him,  or  explaining  any  loss  or  damage 
thereto  ;  and  must  deliver  the  persona  sent  as  witnesses 
into  the  custody  of  the  prize  court,  and  retain  the  prize 
in  his  charge  until  it  shall  be  taken  therefrom  by 
process  from  the  prize  court. 

Act  of  Congress  of  the  United  States,  J  une  30, 1864,  §  3, 13  U.  S.  Stat, 
at  Large,  30«. 

Persmis  and  things  captured  as  contraband  to  be 
brought  b^ore  a  prize  court. 

885.  Except  in  the  case  of  a  voluntary  surrender, 
by  the  master  of  a  ship  captured  or  detained,  as  pro- 
vided in  article  877,  or  of  a  sale  under  article  876,  all 
persons  and  things  captured  at  sea  as  contraband  of 
war,  must  be  brought  on  shore  in  presence  of  the  com- 
petent officers  of  the  prize  court,  and  an  inventory  of 
such  things  be  made  by  them ;  and  any  interference 
with  such  persons  or  things,  and  any  sale  of  the  things, 
without  lawful  process  of  a  prize  court,  is  uiSawful. 

Treaty  between  the  United  States  and 
^"pubii"  1  ^®^-     S'1867,Art,    XX.,15  (/.^.  ^a(.  a;  7,.,(7>..)lfi7. 
Venezuela,     Aug.  27, 1860,    "     SIX.,  la  Jrf.,  1143, 

Restoration  after  unlawful  capture. 

886.  It  is  the  duty  of  a  belligerent,  having  seized 
persons  and  things  in  violation  of  the  provisions  of  this 
Book,  to  set  such  persons  at  liberty,  to  restore  suph 
things  to  their  owners,  and  to  give  indemnity  for  the 
injury. 

B7  the  existing-  rule,  a  prize  captured  in  violation  of  neutrality  is  oalj 
restored  on  demand  of  the  neutr&l  nation ;  but  it  seems  to  be  in  harmony 
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with  tlie  other  provisions  of  tliia  Book,  to  disallow  this  qualification  of 
the  obligation,  although  the  usual  mode  of  obtaining  redress  may  be  b; 
application  bj  the  neutral  )iovemment. 

LusMngton,  (Ifmnl  Prise  Law,  p.  63,  §§  966,  367,)  says,  that  a  ship  in 
neutral  territorial  waters  is  not  liable  to  visit,  search  or  detention,  even 
though  beyond  those  limits  when  first  descried  or  chased.  And  lie  adds, 
that  if  a  commander  ascertain  that  Ids  capture  was  made  in  such  waters, 
he  must  release  the  priae,  if  express  application  be  made  by  the  autliori- 
tJes  of  the  neutral  territory. 

Liability  of  commander. 

887.  The  commander'  of  a  visiting  ship  is  responsi- 
ble, in  person  and  property,  for  making  a  capture  with- 
out probable  cause  ;'  and  for  all  losses  by  inevitable 
accident  resulting  therefrom,  during  the  detention  of 
the  ship  f  for  any  extortion,  insult  or  violence'  caused 
to  persons  on  board  the  visited  ship  ;  for  any  embezzle- 
ment,^ wrongful  spoliation  of  property"  on  board  such 
ship,  or  other  abuse  of  his  lawful  authority  ;'  and, 
upon  a  restoration  of  the  property,  for  any  loss  occur- 
ring to  ship  or  cargo  from  neglect  of  ordinary  care  in 
respect  thereto,'  or  in  consequence  of  a  deviation  from 
a  direct  route  to  the  port  of  adjudication  ;'  for  unneces- 
sary delay  in  sending  the  ship  into  port,'"  or  in  initiat- 
ing or  prosecuting  proceedings  for  adjudication." 

I  The  existing  rule  in  respect  to  captures  by  public  sliips  is,  tliat  the 
actual  wrongdi^r  alone  is  responsible  (or  any  wronp  done  or  illegality 
committed  on  the  prize,  excepting  acta  done  by  members  of  the  seizing 
vessel  In  obedience  to  the  orders  of  their  superiors.  The  Louisa  Agnes, 
Blatchford'a  Prize  Gasea.{ll.  S.  Dut.  Ol.,)  p.  107.  By  the  above  Article 
the  commander  alone  is  made  responsible ;  but  perhaps  the  liability 
should  be  extended  to  others  engaged  with  him. 

'  Every  marine  capture  is  at  the  peril  of  the  party.  The  captor  must 
show  just  grounds  for  the  violence,  or  he  is  liable  for  damages.  Miller 
o.  The  Resolution,  8  DaOas'  {Fed.  Ct.  of  App.)  Rep.,  1 ;  Del  Col  v.  Ar- 
nold, 3  DaU(M'  ( U.  8.  Swpr.  Ct.)  Sep.,  333 ;  Murray  j>.  The  Charming  Bet- 
sey, 3  Crunch's  U.  8.  8upr.  Ct.  Bep.,  64 ;  Nealey  w.  Shattuck,  3  Id.,  458 ; 
affirming  S,  C,  1  Wa»Mngton'»  U.  S.  Ore.  Of.  Pep.,  345 ;  Hollingswortb 
it.  The  Betsey,  2  Peters'  Adm.  B^.,  ( U.  8.  Dist.  Ct.,)  330. 

A  belligerent  cruiser  that  with  probable  cause  seizes  a  neutral  and 
tahes  her  into  port  for  adjudication,  and  proceeds  regnlarly,  is  not  a 
wrongdoer ;  the  act  is  not  tortious.     The  order  of  restoration  proves  that 
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the  property  whs  nBUtcal ;  not  that  it  was  mrt  takmi  without  probabie 
cause.  Jennings  b.  Carson,  4  Graneh's  U.  8.  Supr.  01.  Mep.,  3.  To  Bim- 
ilar  effect,  The  Liverpool  Packet,  1  Gallison'g  U.  8.  Circ.  €t.  Sep..  513  ; 
Tlie  Rover,  3  Id.,  340 ;  Mttiaonnaire  ».  Keating,  S  Id.,  328. 

If  a  captor  tranacend^hia  powers  and  rights,  he  becomes  guilty  of  a 
rnarine  trespass,  and  is  amenable  in  damages  Cor  the  injury  suatained; 
and  whete  the  vessel  has  been  lost  in  consequence  of  such  illegal  acts, 
the  value  of  the  vessel,  the  prime  coat  of  tlie  cargo,  with  all  charges  and 
tlie  premium,  of  insnrance.are  to  be  allowed  in  ascertaining  the  damages. 
The  Aima  Maria,  3  Wheatort'e  U.  8.  Supr.  Ot.  Eep.,  337. 

If  a  ship  be  detained  without  probable  cause,  the  liability  of  the  com- 
mander extends,  says  I/u^iagton.,  (Naval  Prize  Law,  p.  9,  §§  56,  57,)  to 
the  extent  of  making  good  losses  by  inevitable  accident  while  the  prize 
was  in  his  hands.  If  there  was  probable  cause,  he  is  not  liable  for 
casualties. 

*  By  the  treaty  between  the  United  States  and 

° g'gp^^l'^  f  Feb.    8,1867,Art.    XVIII.,  ISIT.  S.Sto(.tK£.,(2V.,)  167. 

Bolivia,  May  13, 1858,    "        XXI.,  13  Id.,  1003, 

the  commanders  of  the  public  armed  ships  of  either  nation,  are  made  re. 
sponsible  witli  their  persons  and  property  for  any  extoTtion,  vMenee  or 
Ul-treattnent  caused,  when  visiting  ships  of  the  other  nation  on  the  high 

And  by  the  treaty  between  the  United  States  and  Venezuela,  Aug.  27, 
1860,  Art.  XXII.,  13  JJ.  8.  Slat,  at  L.,  1143,  the  commander  is  also  made 
liable  for  all  damages,  and  the  interest  thereof,  of  whatever  nature  the 
damages  may  be. 

'  LusMngton'e  Nimal  Prize  Laie,  p.  30.  §  109. 

'  Misconduct  on  the  part  of  the  captors, — e.  g.,  a  wrongful  spoliation 
of  property  on  (ward  a  prize, — or  separation  of  the  officers  or  crew  item 
her,  may  destroy  the  legality  of  the  capture,  and  subject  the  captors, 
personally,  to  punishment  for  the  infringement  of  the  laws  of  maritime 
warfare.  The  right  of  seizure  by  the  belligerent  is  dependent  upon  the 
lawful  use  of  that  power  by  the  captors  at  sea.  The  Jane  Campbell, 
Blaichfm-a's  PHxe  Oa»e)i,  ( XT.  8.  Dial.  Ct.,)  101. 

'Treaty  between  Prance  and  Peru,  March  it,  1861,  Art.  XXV.,  8  De 
CUreq,  301. 

*  There  is  no  rule  of  law  which  requires  a  captor  to  exercise  extra/ir- 
dituery  dtUffente  in  the  care  of  a  prize.  The  case  is  not  distinguishable 
in  this  respect  from  that  of  a  bailment,  beneficial  to  both  parties  ;  and  the 
captor  is  liable  for  ordinary  diligence  only.  The  George,  1  Mason's  U.  S. 
Ore.  Ct.  Bep.,  34. 

'TUe  commander  is  bound  to  use  the  strictest  care.  Omission  to 
employ  a  pilot  in  places  where  pilotage  is  usual  is  want  of  care.  Lmhiiig- 
ton's  NavcU  Prize  Lom,  p.  19,  §§  105-108. 

'"  Lmhington's  Nanal  Prize  Law,  p.  13,  §  71  ;  and  cases  cited. 

"/d.,  p.  21,  §115, 
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The  same. 

888.  The  commander  of  a  visiting  ship  is  respon- 
sible iti  damages  for  the  wrongful  acts  of  all  under  his 
comraaud,  whether  he  himself  is  present  or  absent, 
when  they  are  committed.  He  is  not  exonerated  by 
being  under  a  superior  officer,  unless  the  latter  was 
actually  present  and  co-operating,  or  issued  express 
orders  to  do  the  act  in  question. 

Lushington'g  S'amd  Prize  Lnw,  p.  3,  §  7 1  The  Mentor,  1  Ch.  Robin- 
son'i  Bep.,  179 ;  The  Diligentia,  1  Sodgon'a  Sep.,  404 ;  Tlie  ActaiOn,  2 
Id.,  48;  The  Eleanor,  3  Whetttoa'a  U.  S.  Supr.  Gt.  Rep.,  'OS. 

RigM  of  all  ships  to  defend  against  attack. 

889.  Subject  to  the  provisions  of  this  Chapter, 
every  ship,  whether  public  or  private,  has  a  right  to 
repel  the  attack  of  an  enemy,'  and  to  capture  and  send 
in  as  prize  the  attacking  ship.' 

'  Haven  «.  Holland,  2  Mason's  U.  S.  Cire,  Ct.  Bep.,  230 ;  Tlie  Marianna 
Flora,  11  Wheaton.'^  U.  S.  Sap.  Ut.  Rep.,  1;  affirming  3  Mwon'ii  U.  S. 
Ore.  Ct.  Rep.,  110. 

'  The  Anne,  S  Wheiitoii's  V.  S.  Gira.  Ct.  Rep.,  43^. 


890.  Where  property  captured  in  war  is  recaptured 
at  sea,  the  recaptors  may  send  it  in  to  a  port  of  adjudi  ■ 
cation,  in  order  to  have  their  claim  of  salvage  estab- 
lished. 

See  IMUck,  hUeru.  Law  .6  Lava  of  War,  p.  S67  ;  and  note  to  Article 


CHAPTER      LS  VTl. 

BLOCKADE. 

It  i8  believed  that,  the  abandonment  ot  the  right  of  making  purely 
commercial  blockadee  will  be  but  a  small  sacrifice  of  belligerent  power, 
compared  with  the  immense  diminution  it  will  effect  in  tlie  evila  of 
war.  It  has  been  well  remarkeci  by  Luahington,  (Nanal  Prise  Law,  Intro., 
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p.  siii,,)  that  the  effect  of  eteam  commerce  will  be  to  make  such  b!nokadKS, 
if  not  more  rare,  at  auy  rate,  of  leaa  sigiiificanee  ttao  formerly  ;  since 
only  to  potts  very  exceptionally  aituated  will  the  temporary  Iosh  ot  mari- 
time intercourse  lie  a  very  serioua  matter  bo  long  as  there  is  left  open  to 
them  land  communicatiou  by  railway. 

Article  891.  Objects  of  blockade. 

893.  "  Military  port  "  deiined. 

Objects  of  blockade. 

891.  A  belligerent  may  blockade  military  ports, 
and  no  others,  and  so  far  only  as  is  necessary  to  cap- 
ture contraband  of  war. 

'■'■  MiUiaryporV  defined. 

892.  A  military  port  is  a  fortified  port  or  one  oc- 
cupied by  a  military  force  larger  than  is  necessarj'  for 
the  preservation  of  domestic  order. 

The  principal  exiBting  rulee,  aa  modified  by  modern  trHaties,  may  be 
indicated  as  follows : 

1-  Objects  of  blockade.  A  belligerent  may  blockade  all  or  any  part  of 
the  coaats,  ports  and  roadsteftda  of  tlie  Uoatile  nation,  bo  far  as  neceaaary 
for  attaining  the  object  of  the  war. 

A  war  must  exist  de  fa^to  ;  but  a  civil  war  in  which  one  party  claims 
Bovereign  rights  as  against  the  other,  ia  within  the  rule.  Prize  Gaaea,  2 
Bl/iclifs  U.  8.  Supreme  Court  Bep..  6S5.  And  in  the  case  of  The  Mary 
<;iinton,  Blatekford-a  Prue  Cme»,  (U.  S.  Dist.  Ct.,)  55(i,  it  was  held  that 
the  proclamation  of  the  blockade  is  sufBcient  and  conclusive  evidence 
of  the  eKistenCB  of  the  war. 

3,  Classes  of  hloekadea.    Blockades  are  either,  1,  simple  ;  or,  3,  public. 

A  public  blockade  is  one  which  haa  been  duly  notified  to  other  nations 
by  the  nation  establishing  it.     All  others  are  aimple  blockadea. ; 

In  the  case  of  a  aimple  blockade,  captors  are  bound  to  prove  its  esiat. 
ence  at  the  time  of  capture ;  while  in  the  case  of  a  public  blockade,  the 
claimants  are  held  to  proof  of  discontinuance,  in  order  to  protect  them- 
selves from  the  penalties  of  attempted  violation.  The  Circaaaan,  3 
WaUace's  U.  8.  Supr.  Ct.  Rep ,  135  Bluntschli,  Droit  International  Godifie, 
^  831,  allows  an  effective  blockade  in  anticipation  of  notice. 

Z.  Av.tfu)rity  ofoffi^u  K  blockade  of  any  port  established  by  a  com- 
manding officer  IS  not  \oid  fDr  want  of  special  anthority,  unless  dis. 
avowed  by  his  gj\'-rnment      '•om^  nuth   uties  question  the  right  of  an 
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officer  to  establisli  a  blookade  without  inatractions,  if  he  be  near  enough 
to  the  government  to  enable  him  to  receive  tliem  ;  but  the  better  opinion 
seems  to  be,  that  the  neutral  cannot  impeach  the  officer's  authority  so 
long  as  the  act  is  not  disavowed  by  his  government.  HoMeck,  Intern. 
Law  and  Laws  of  War,  p.  537 ;  and  see  The  Circassian,  3  Wallace's  V,  S. 
Sapr.  Ot.  Sep.,  135 ;  Tn  re  Rolla,  6  Scbinaan's  Adm.  Rep.,  364 ;  Cameron 
V.  Kyte,  8  Ewm>,  P.  C,  333. 

i.  Sfotiee.  A  private  neutral  ship  destined  for  a  blockaded  port  cannot 
bo  seized,  unless  notice  of  the  blockade  has  first  been  given  to  it,  and  in- 
dorsed upon  its  papers  by  a  ship  of  the  blockading  squadron.  The  in- 
dorsement must  state  the  daj  and  the  place  of  giving  such  notice.  Treaty 
between  France  and  Peru,  Art,  XXII.,  March  9,  1861,  8  i>*  Glercq,  301. 
The  same  rule  was  adopted  by  Italy  in  the  war  of  1866,  with  Austria. 
LuahingtorCa  Naval  Prise  Law,  Introd.,  p.  ix,,  note. 

The  mere  intention  to  enter  a  blockaded  port,  unconnected  with  any 
other  fact,  is  not  sufficient  for  the  condemnation  of  a  neutral  vessel. 

The  treaty  between  the  United  States  and  Great  Britain  provides  that 
every  vessel  may  be  turned  away  from  every  blockaded  or  besieged  port 
or  place,  which  shall  have  sailed  for  the  same  without  knowledge  of  the 
blockade  or  siege ;  but  she  shall  not  be  detained,  nor  her  cargo,  if  not 
contraband,  be  confiscated,  unless,  after  notice,  she  shall  again  attempt 
to  enter;  but  she  shall  be  pennitted  to  go  to  any  other  port  or  place  she 
may  think  proper.  And  this  treaty  is  conceived  to  be  a  correct  exposition 
of  the  present  law  of  nations  upon  this  point.  The  intention  must  be 
manifested  in  such  manner  as  to  be  equivalent  to  an  attempt.  FiUsim- 
mons  V.  Newport  Ins.  Co.,  4  Oraneh's  If.  8.  Supr.  Ct.  Rep.,  183. 

See  also  treaty  between  the  United  States  and 

'^^ciiila™°  \  '^*^-      ^'  ^^^^'  ^^-     "■'  -"^  ^-  ^-  *'"'■  "'  ■'"■  ^^' 
Bolivia.  May  13,  1858,    "      XX.,  12  Id.,  1003. 

Venezuela,    Aug.  37, 1880,    "      XII.,  13  Id.,  1143. 

In  the  absence  of  such  a.  treaty,  the  courts  do  not  require  notice ;  see 
5  Grmi«h'g  Rep.,  335 ;  1  Emt  '*  Gommentariee.  150 ;  1  Eobinaoii'a  Rep.,  72, 
130;  2  Id.,  94;  The  Circassian,  3  Wallace's  U.  8.  Swpr.  Ct.  Rep.,  135; 
Wheaton  o»  Capture,  193-307;  The  Hallie  i^]L9aa,  Rlaichford's  Prise 
On*e*,  ( U.  8.  Dist.  Ct.,)  2, 48 ;  The  Empress,  Id.,  175 ;  except  where  the 
vessel  sails  without  a  knowledge  of  the  blockade  ;  Tlie  Nayade,  1  New- 
herry's  Adm.  Rep.,  ( U.  S.  DUt.  Gl.,)  366. 

In  the  case  of  the  Louisa  Agnes,  Blatchfi/rd'i  Prize  Cises,  ((J.  8.  DUt. 
Ct.^  p.  107,  it  was  held  that  the  departure  of  a  ship  from  the  blockaded 
port,  under  the  compulsory  direction  of  a  blockading  cruiser,  does  not 
reintegrate  her  to  the  state  of  an  innocent  trader,  and  she  may  still  be 
arrested  for  the  offense  of  attempting  to  violate  the  blockade. 

A  notice  of  a  blockade  to  the  officials  of  a  neutral  government  is 
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deemed  a,  suiBcient  notice  of  it  to  the  Bubjocts  of  such  government,  2 
Gh.  RoMmort'i  Rep..  113;  1  Kent's  Commentaries,  147;  Whenton  on 
Capture,  lQa-lQ9  ;  The  Hiawatha,  Blatckford's  Prize  Omes.  {U.  8.  IHH. 
Ct.,)  1. 


3,  in  order  to  he  hinding,  must  be  offeetive ; 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent  acci^ss  to 
the  coast  by  tho  enemy.     Congceea  of  Paris,  1830. 

Although  this  rule  admite  occasional  absence  of  blockading  vessels, 
from  stress  of  weather  or  other  coottngencies,  yet  the  law  demands  the 
allotment  and  etationing  of  that  amount  of  force  for  the  service  which 
shall  render  it  physically  hazardous  for  other  craft  to  evade  the  blockade. 
1  Kent's  Gommentariei,  144-161 ;  3  PhilUmore'a  Intern.  Law,  287 ;  Wool- 
set/'»  IatemalionalLaw,%186;  1  8pink,  Prke  Cases,  111,171;  The  Sarah 
Starr,  Blatehford  's  Prite  Gmes,  ( 0.  3.  Dial.  Gt.,)  69, 

In  the  case  of  an  inland  port,  a  blockade  may  be  maintained  by  bat- 
teries commanding  the  river  or  inlet  by  which  it  may  be  approached, 
supported  by  a  naval  force  sufficient  to  warn  off  innocent  vessels,  and 
capture  offending  vessels  attempting  to  enter.  The  Circassian,  3  Wal- 
lace's U.  S.  Supr.  Gt.  Hep.,  135. 

A  blocfeade  ceases  wlient^ver  the  vessels  which  maintain  it  are  with- 
drawn, whetlier  with  or  without  compulsion  from  the  enemy,  so  that  the 
undertaking  is  for  the  time,  at  least,  abandoned.  WooUey's  International 
Law.  %  187. 

6.  Vidation.  Unless  the  blockade  he  directed  against  ingress  or  egress 
alone,  a  vessel  violates  the  law  of  blockade,  by  any  positive  act  towards 
entering  or  quitting,  or  by  showing  a  clear  and  speedy  intention  to  enter 
or  leave  a  blockaded  port,  except  in  distress.  The  Coosa,  1  Neid>erTy's 
Admiralty  Rep.,  ( U.  8.  Bist.  Ct.,)  Ws ;  1  Ch.  RiMrmn'a  Rep..  86, 151, 171 ; 
The  HUwatha,  Blatehford  's  Prke  Gaaes,  ( CT.  8.  Dist.  Ct.)  p,  1 ;  The  Em- 
press, Id.,  p.  175 ;  HalleeV)  Intern.  Law  and  Laws  of  War,  ch,  23,  g  23. 

A  remote  intention  to  violate  a  legal  blockade,  entertained  at  the 
outset  of  the  voyage,  is  not  suiHcient  cause  to  authorize  the  seizure  of  a 
vessel,   WooUey's  Intern.  Lam,  §  188. 

However  earnestly  the  criminal  intent  may  have  been  entertained  and 
proceeded  upon  for  a  time,  if  it  be  really  given  up  before  the  arrest,  the 
property  is  not  liable  to  confiscation  because  of  the  previous  wrongful 
purpose.  1  Kent's  Commentaries,  147;  The  John  Gilpin,  Blatckford's 
Prize  Cases,  ( U.  8.  Dist.  Ct.,)  391. 

Persisting  in  the  intention  to  enter  a  blockaded  port,  after  warning  by 
the  blockading  force,  is  not  an  attempt  to  enter,  nor  a  breach  of  the 
blockade,  unless  connected  with  some  act  on  the  part  of  the  vessel. 

Under  the  treaty  between  the  United  States  and  Great  Britain,  a 
second  attempt  to  enter  must  be  made  after  notification  of  the  blockade. 
Liingering  about  the  place,  as  if  watching  for  an  opportunity  to  sail  into 
it.or  the  single  circumstance  of  making  immediately  for  some  other  port, 
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or,  poasibly,  obstinate  and  determined  deilBrafiona  of  &  rescilation  to 
break  the  blockade,  might  be  evidence  ol  an  attempt  after  warning  to 
enter  the  blockaded  port.  But  whether  theae  circumstances  or  others 
may  or  may  not  amount  to  evidence  of  the  offense  the  offense  itsell  is 
ttttcrapting  again  to  enter  ;  and  unless  after  notice  she  shall  again  al 
tempt  to  enter,"  the  two  nations  expressly  stipulated  that  she  aliall  not 
be  detained.  Fitzsimmona  v.  Newport  Ina  Co  4  frnnck  I  U  8  '^upi  Cl 
Sep..  185. 

In  the  abaence  of  such  a  treaty,  howeier  where  a  ship  knew  of  the 
blockade  at  the  time  of  sailing,  her  apprnacbing  the  blockaded  port  for  the 
purpose  of  inquiring  there,  is,  in  itself,  a  consummation  of  the  offense ; 
and  amounts  to  an  actual  breach.  The  Cheshire,  '6  Wall/ii;e's  U.  8.  Supr. 
6«.  Sep.,  331;  The  Delta,  Blatchford's  Prke  Cdse8,{JJ.  8.  Biat.  (S.,)  654. 

The  inquiry  cannot  be  lawfully  made  at  the  blockaded  port,  if  it  can 
he  made  elsewhere.     The  Empress,  Id.,  p.  175. 

A  clear  nec^sity,  however,— e.  g.,  for  repairs,  supplies  or  shelter, — 
will  justify  an  entrance  into  a  blockaded  port ;  but  auch  allegations  are 
regarded  with  distrust,  and  satisfactory  evidence  is  required  of  the  reality 
and  urgency  of  the  necessity.  The  Major  Barbour,  Id.,  p.  167  ;  The  Sun- 
beam, Id.,  p.  316  ;  The  Diana,  7  Wailaee'i  U.  8.  Supr.  Ot.  Bep.,  354. 

7.  Penalty.  The  penalty  for  a  violationof  blockadeisconliscation, and 
attaches  to  both  ship  and  cargo ;  which  penalty  continues  upon  a  vessel 
until  the  end  of  her  return  voyage.  Woolaey'a  iMematiamd  Law,  %  188 ; 
The  Wren,  6  Wallai^e-s  U.  8.  Supr.  Ct.  Bep.,  582. 


CHAPTER      LXVITI. 

PRIZE. 

!  893.  Prizes  must  be  brought  in  for  adjudication. 
Possession  necessary  to  jurisdiction. 
Adjudication, 

Title  not  divested  until  Judgment. 
Previous  liena. 

Requisites  of  judgment  condemning  prize. 
Capture  by  unlawful  means. 
Jurisdiction  of  remedy  against  wrongdoer,  in 
case  of  illegal  capture. 
901.  Trial  of  contraband  persons. 
903.  Uniform  procedure. 

Prizes  must  he  brought  in  for  adjudication. 

893.  All  property'  captured'  by  a  belligiirent  at  sea 


dbyGoogle 


n<rTERNATIONAL   CODP:.  f^T- 

or  afloat  on  navigable  waters,'  except  public  armed- 
ships  of  the' hostile  nation,  and  their  contents,  and  ex- 
cept in  the  case  provided  tor  by  article  876,*  must  he 
brought  into  a  port  within  the  territory  or  the  lines  of. 
military  occupation  of  the  belligerent  or  of  its  ally/ 
and  submitted  with  the  proofs  sustaining  the  right  of 
capture,  to  a  prize  court  of  the  captor," 

This  Article,  in  conuection  with  others,  will  extend  tlie  requirement 
Ota  judicial  determination  oi  the  lawfulness  of  a  capture,  io  tlie  case  of 
contraband  in  an  unarmed  hostile  vessel,  and  even  to  public  property  of 
tlie  hostile  nation,  on  such  a  vessel, 

'  The  qualification  restricting  the  rule  in  captures  ainAe  wholly  or 
partly  by  naval  forces,  it  is  proposed  to  omit.  The  necessity  foi'  adjudi- 
cation rests  on  the  propriety  of  submitting  the  title  of  water-borne  prop, 
ecty  to  judicial  inquiry.  The  kind  of  force  by  which  the  capture  is  made 
is  not  necessarily  material. 

In  the  case  of  the  United  Btatea  c.  Bales  of  Cotton,  (1  Woola«>rth'a  U. 
S.  Giro.  Gt.  Rep.,  336,  357,)  it  was  held  that  vessels  which  are  not  armed, 
and  are  not  commanded  by  government  officers,  but  are  used  merely.ae 
tranaporta  for  traops,  are  not  war  vessels,  and  do  not  bring  within  the 
prize  jurisdiction  a  capture  on  land.  Also  that  conjunct  captures  oq 
land  of  enemy's  property  by  both  array  and  navy  are  brought  within  the 
prize  jurisdiction  only  by  statute. 

-  The  propriety  of  preceediug  in  a  prize  court,  in  case  of  a  recapture 
was  established  in  the  case  of  the  schooner  Adeline,  9  Craneh's  JJ-.  8. 
Supr.  Ut.  Bep.,  344,  388  ;  and  Storp,  J,,  in  delivering  the  opinion  of  the 
court,  intimates  that  such  proceeding  is  necessary,  but  tlie  question  of 
necessity  was  not  directly  before  the  court. 

The  provisions  of  this  Book  will  require  it  where  a  question  of  sal- 
TBge  arises,  not  otherwise. 

'In  Brown  w.  United  States,  H  Crunch's  Bep.,  139,  pine  timber,  part 
of  a  ship's  cargo,  which  had  been  aiiladen  and  put  into  the  water  in  a 
shallow  creek,  where  at  low  tide  the  ends  of  the  logs  rested  in  the  mu_d, 
was  treated  aa  property  found  on  land. 

*  Mr.  Seward,  in  liis  letter  in  the  Trent  case,  recognises  an  exception 
when  it  is  impossible  to  bring  in  the  prize,  from  circumstances  beyond 
the  control  of  the  captor,  and  without  his  fault. 

'  Possession  in  a  neutral  port  is  enough,  by  the  existing  law.  Hud- 
son  t).  Guesteer,  4  Cranck'i  U.  8.  Supr.  Gt.  Bep.,  3fl3.  But  the  provis- 
ions proposed  in  IMvision  V.,  concerning  Neutrals,  make  this  change 
proper. 

'  The  courts  of  a  neutral  nation  have  no  jurisdiction  of  a  capture  by  a 
belligerent,  except  in  case  of  a  violation  of  its  neutrality.  The  Divitia 
Pasiora,  4  Wheaidn'a  U.  S.  Sii^r.  Ct.  Bep.,  53. 

15* 
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Possession  necessary  to  jurisdiction. 

894.  A  prize  court  has  jurisdiction  only  so  long  as 
the  nation  making  the  capture,  or  its  ally,  has  posses- 
sion of  the  prize,  or  its  proceeds. 

Hudson  ii.  Guesteer,  4  CraneKs  U.  8.  Sapr.  Ct.  Rep..  393 ;  Tlie  Invin- 
cible, 2  QaUiaon'g  U.  8.  Gire.  Ct.  Sep.,  39.  Compare  Maisson^re  u.  Keat- 
ing, 3  Id.,  835 ;  The  Arflbella,  3  /d.,  368. 


895.  If,  upon  examination,  the  capture  is  adjudged 
lawful,  the  property  may  be  disposed  of  according  to 
the  law  of  the  captor's  nation.  If  adjudged  unlawful, 
either  in  respect  to  the  cause  or  the  mode  of  capture,  or 
the  authority  of  the  captor,  the  property  must  be  re- 
stored to  its  owner. 

Three  principal  queatinns  may  be  expected  tfl  arise  under  tlie  provia- 
lons,  siibjectmg  only  those  thioga  wliich  are  contralmnd  of  war,  or  en- 
gaged in  illegal  tratBc.  to  capture  at  sea.  and  by  public  vessels  alone : 

1.  Was  the  subject  of  capture  lawful  prize  as  contraband,  or  as  en- 
gaged In  interdicted  traffic? 

3.  Was  tie  captor  impressed  with  the  milit*iy  character  of  a  bel- 
ligerent ? 

3.  Were  the  place  and  mode  of  capture  and  detention  sncli  as  to  ren- 
der them  legal  1 

All  of  these  seem  to  be  proper  quesli'ins  for  adjudication,  under  such 
a  rule  as  here  proposed. 

By  the  settled  rule  in  England  and  America,  the  owner  of  captured 
pro|iBrty  cannot  contest  the  capture  on  the  ground  of  a  want  of  authority 
on  the  part  o(  ihe  persons  wlio  made  tlie  capture.  But  this  rule  seems 
to  be  founded  on  the  right  of  government  to  adopt  a  .capture  by  a  non- 
commissioned vessel ;  and  na  this  right  may  be  r<!noHnced,  tlie  legality  ol 
the  caplure  may  properly  be  contested  in  this  respei^t,  as  in  oiliers. 

Title  not  dicested  until  judgment. 

896.  The  title  to  property  mentioned  in  article  893, 
is  not  affects  by  capture,  but  only  by  the  judg- 
ment of  a  court  of  prize  having  jurisdiction  under  the 
provisions  of  this  Chapter. 

In  Josefa  Segunda,  (5  Wkeaton's  U.  8.  8wpT.  Ot.  Rep.,  338,]  it  was  held 
Iliat  where  the  capture  is  made  by  a  regularly  conimisaiuned  captor,  lie 
acquires  a  title  to  the  captured  property,  which  can  only  be  divested  by 
recapture,  or  by  the  sentence  of  a  competent  prize  court. 
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Pretiovs  liens. 

897.  Capture  and  condemnation  as  prize  override 
all  previously  existing  liens. 

The  Battle,  B  WaUa^'s  U.  8.  8upr.  01.  Sep.,  498. 

As  agRinst  captors,  the  ownership  of  property  cannot  be  changed  while 
it  is  in  transit.  The  capture  clothes  the  captow  with  all  the  rights  of  the 
owner  which  subsisted  at  the  comraencement  of  the  voyage ;  and  any- 
thing done  thereafter,  designed  to  incumber  the  property,  or  to  change' 
its  ownership,  is  a  nullity.     The  Sally  Magee,  8  Id.,  451. 

Requisites  of  judgment  condemning  prize. 

898.  A  judgment  of  a  prize  court  sustaining  the 
validity  of  a  capture  must  contain  or  be  accompanied 
by  a  statement  of  the  grounds  on  which  it  is  founded. 

Treaty  between  Franeii  and  Peru,  March  H,  18lil,  Art.  XXV.,  8  De 
Clm-cq.  201. 

The  sentence  of  a  prize  court  condemning  a  vessel  is  not  conclusive  as 
to  any  matter  of  fact  which  was  the  ground  of  condeninfttion,  unless  that 
matter  of  fact  be  clearly  and  certainly  stated  in  the  judgmont  as  a  ground 
of  condemnation.  Hubljs  c.  Henning,  17  Uomm.  Bench  Sep.,  N.  8..  701 ; 
11  Juriit,  N.  8.,  333 ;  U  Law  Jour.,  0.  P.,  117 ;  18  Weekly  Rep.,  431 :  12 
Law  7%mee,N.  S.,305;  Christie*.  Seoretau,  8  Term  Sep.,  193;  Bolton  t. 
Gladstone,  5  EaKt's  R^  ,  155  ;  1  Smith,  373 :  3  Taunton'*  Rep..  85,  But 
such  sentence  is  not  evidence  of  what  may  be  gathered  from  it  by  way 
of  inference.  Fisher  e.  Ogle,  I  Vam/pbell'it  Sep.,  418  ;  Dalgleish  t.  Hodg- 
son, 5  Moore  &  Payne's  Rep.,  407. 

Capture  by  unlawful  means. 

899.  A  capture  made  by  means  involving  a  viola- 
tion of  neutrality  or  the  breach  of  any  "provision  of  this 
Book,  is  an  unlawful  capture. 

An  illegal  outfit,  or  augmentation  of  fore*,  in  ft  neutral  country,  not 
only  involves  liability  lor  personal  penalties,  but  also  infects  captures 
subsequently  made  during  the  same  cruise,  with  the  character  of  torts. 
and  justifles  and  requires  a  restitution  to  the  parties  who  have  been  in- 
jured by  such  misconduct.  The  Santissima  Trinidad,  7  Wheatnn'i  U.  8. 
Supr.  Cl.  Rep.,  388  ;  The  Grace  Para,  7  Id..  471. 

Jurisdiction  of  remedy  against  wrongdoer,  in  case 
of  illegal  capture. 

900.  After  a  capture  has  been  duly  adjudged  il- 
legal, any  court  of  otherwise  competent  jurisdiction  in 
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any  nation  a  party  to  this  Code,  may  give  a  remedy 
against  the  wrongdoer. 

The  courts  of  a  country  have  no  j  iitisdiction  to  redvess  torts  committed 
on  the  high  seas,  against  the  property  of  its  citizens  by  a  cruiser  of  a 
friendly  power,  unless  the  cruiser  was  fitted  out  in  violation  of  its  neutral- 
ity laws.  The  injured  neutral  must  resort  to  the  courts  of  the  captor 
for  redress,  L'lnvincible,  1  Wfteafon's  IT.  S.  Su/pr.  01.  Sep..  338  : 
Mbion  T.  The  Fanny,  3  PeUra'  Adm.  Bep.,  309. 

But  after  the  foreign  prize  court  has  adjudged  the  capture  illegial, 
the  neutral  court  may  decree  compensation  in  damages.  McQratb  r.  Tbe 
Candelero,  Bee's  Adm.  Hep.,  60. 

Trial  of  contrahand  persons. 

901.  In  the  case  of  persons  captured  as  contra- 
band, proceedings  may  be  taken  by  them  or  by  the 
captors  to  have  the  legality  of  the  capture  Judicially 
determined. 

Uniform,  -procedure. 

902.  The  nations  uniting  in  this  Code,  shall  take 
measures  to  adopt  uniform  rules  for  procedure  in  cases 
of  prize. 


CHAPTER     LXIX. 

EFFECT  OF  .' 


.^KTICLB  908.  Esiating  obligations  not  in  general  affected. 

904.  Public  debt  not  confiscable. 

905.  Treaties  unaffected  by  -war. 

906.  Effect  of  war  on  esecutory  contracts. 

907.  Removal  of  interdiction, 
OOS,  Anticipation  of  war. 
009.  Extension  of  time. 

910.  Interest,  damages,  &c.,  for  delay. 


BxisUng  obligations  not  in  general  a 

903.  Neither  a  state  of  war,  nor  a  treaty  of  peace, 
annuls  existing  rights  or  obligations,  except  so  fnr  as 
their  existence  is  incompatibh-  with  it,  or  as  xf^  other- 
wise provided  in  this  Book. 
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Public  debt  not  confiscable. 

904,  War  does  not  exonerate  a  belligerent  from  the 
obligation  to  pay  its  public  debt,  by  whomsoever  held, 
nor  does  it  suspend  the  payment  of  principal  or  in 
terest,  as  it  lialls  due. 

More,  Noueea'i  Droit  Intern.,  v,  3,  p.  3iy.  This  principle,  says  Pra 
dier-Fsdere,  {Id.,  note,)  is  now  adopted  by  modern  goveriimentB.  Spc  in- 
Btinces  of  the  lionorable  upplication  of  this  principle  in  Twiaa.Lawof 
Nation*,  pt.  II.,  pp.  ll(t-114.  By  tLe  treaty  between  the  United  States 
and  Hayti,  Nov.  3,  1804,  Art.  rv„  13  V.  S.  Slat. /it  £.,  711,  It  is  provided, 
that  neither  the  money,  debts,  shares  in  the  public  funds  or  in  banks,  oi 
any  other  property  of  either  party,  shall  ever  in  the  event  of  war  or  na 
tioiial  differences,  be  sequestered  or  confiscated. 

And  the  treaty  between  France  and  Pern,  March  9,  18S1,  8  De  CUrcq. 
197.  provides,  that  neither  debts  due  by  individuals  nor  public  stocks,  nor 
shares  in  companies,  &c.,  can  be  seized,  sequestered  or  confiscated  tf»  the 
prejudice  of  the  respective  citizens  and  to  the  benefit  of  the  country 
where  they  may  be. 

Treaties  unaffected  by  war. 

905.  War  does  not  affect  the  compacts  of  a  nation, 
except  when  eo  provided  in  such  compacts  ;  and,  except 
also  that  executory  stipulations  in  a  special  compact 
between  belligerents  which  by  their  nature  are  ap- 
plicable only  in  time  of  peace,  are  suspended  during 
the  war. 

H/iHeck,  {Intern .  L<iic  it  Lims  of  War,  H71,)  says:  "  A  declaration 
of  war  does  not  ipto  fitcto  entingnisb  treaties  between  belligerent  States. 
Treaties  of  friendship  and  alliance  are  necessarily  annulled  by  a  war 
between  the  contractinjr  parties,  except  in  respect  to  anch  stipulations  as 
are  made  eipreasly  with  a  view  to  rupture,  such  as  limitations  of  the 
general  rights  of  war.  &c.  So,  of  the  treaties  of  commerce  and  naviga- 
tion ;  they  are  generally  either  suspended  or  entirely  extinjtuished  by  a 
war  between  the  parties  tn  snch  treaties  111  stipulations  with  respect 
to  the  conduct  of  w  ar  or  with  respect  to  the  etfect  of  hostilities  upon  the 
rights  and  property  of  citiyens  and  subjects  of  tlie  parties  ar"  not  im- 
paired by  supervening  ho^tilitie'? — this  being  tlie  verv  contingencv  m- 
tended  to  be  pLOMded  for — but  tintinue  in  tull  force  until  mutually 
agreed  to  be  rescinded  There  ace  manv  stipulations  of  treaties  which 
although  perpetual  lu  their  tharacter  are  -iuHpended  bv  a  declaration  of 
war,  and  can  only  be  carried  into  effect,  on  the  return  of  peace. 

Sent,  (Commentaries,  v.  I.,  p.  430.)  says :  "  As  a  general  rule,  the  ob- 
ligations of  treaties  are  dissipated  by  liostillties.     But.  if  a  treaty  coo- 
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tain  any  stipulations  wWch  contempUte  a  state  of  future  war,  and  make 
provision  for  sacli  an  esigencv,  they  preserve  their  force  and  obligation 
when  the  rupture  takes  place.  All  those  duties  of  which  the  eiercise  Is 
not  necessarily  suspended  by  the  war  sabsist  in  their  full  forte  " 

Ah  to  the  restoration  of  treaty  obligations  su-tpLnded  hj  the  war,  see 
BlunUcm.  Droit  Intern.  Uodifii,'%  71fi 

See  also  Society  for  the  Propagation  of  the  ftospel  r  New  Haven,  8 
Wheaion's  U.  S.  SwpT.  Ot.  Hep.,  464 ;  the  debate  in  the  House  of  Com- 
mons, on  the  Declaration  of  Paris,  of  1856  Speeches  of  Sir  George  Lewis 
and  Mr:  Bright,  of  March  11  and  17, 1863  ;  and  of  the  Earl  of  Derby,  of 
Feb.  7,  1863;  Dispatch  ot  Mr.  Marcy  to  Mr,  Mason,  of  Deo,  8,  1850  ;  Phil- 
Umore'i  Tnterrtationid  T^aw,  v.  Ill,,  App,  ?1 ;  Dnna'a  Whealoa,  Elem.  of 
Intern.  Law,  note  143.  p,  353. 

Effect  of  war  on  executory  contracts. 

906.  All  executory  contracts  which  directly  sub- 
serve the  purposes  of  war,  and  to  which  enemies,  active 
or  passive,  are  parties  ;  and  all  executory  contracts 
between  any  parties  the  execution  of  which  would  by 
reason  of  war  involve  a  violation  of  any  provision  of 
this  Book,  are  annulled,  by  the  existence  of  war  ;  sav- 
ing tlie  right  of  just  compensation  for  any  performance 
already  had.  The  validity  of  other  contracts  is  not  af- 
fected by  the  existence  of  war. 

But  this  article  does  not  apply  to  international  com- 
pacts. 

In  a  recent  uase  in  the  court  of  appeals  of  Virf(inia,  (Manhattan  Life 
Ins.  Co.  B.  Warwich,  Insurance  Late  Journal,  vol.  I.,  pp.  115, 136,)  the 
distinction  is  stated  tlius :  Where  the  contract  is  made  before  the  war, 
bnt  not  executed  by  either  party,  and  the  carrying  it  mta  execution 
would  involve  a  violation  of  the  duties  of  the  parties  respectively  to  their 
country,  in  the  new  relation  which  the  war  has  created  ;  in  that  case  its 
execution  not  having  been  entered  upon,  and  it  being  uncertain  how  long 
the  war  may  last  and  prevent  the  execution  of  the  contract,  it  may  be 
dissolved  ;  and  this  not  to  the  prejudice  of  the  parties,  or  either  of  them, 
but  for  their  presumed  onvenience  and  benefit  to  be  absolved  from  the 
obligation  of  a  contract,  which,  in  the  chaoged  relations  of  their  countries, 
cannot  he  carried  into  execution.  On  the  other  hand,  if  the  contract  is 
partly  executed,  and  rights  under  it  have  vested,  and  it  cannot  be  dis- 
solved without  the  loss  or  forfeiture  of  one  of  the  parties,  and  it  cannot 
be  carried  into  execution  consistently  with  the  duty  of  the  parties  to 
their  countries  respectively,  while  the  war  lasts  ;  in  such  case  it  should 
not  be  dissolved,  bat  only  suspended.     But  if  it  cao   be   carried   into 
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I'ithstanding  the  war,  without  oooflicting  with  the  obligation 
of  allegiance  of  either  party, it  will  be  neither  diBHolved  nor  suBpendpd, 

Removal  of  interdiction. 

907.  A  contract,  which  is  aiinullfd  by  the  last  ar- 
ticle, is  not  restored  to  validity  by  the  return  of  peace. 

EspoBito  n.  Bowden,  4  Ellis  &  Blackburn'^  Rep,,  693, 

Anticipation  of  war. 

908.  The  anticipation,  however  well  founded,  of  a 
war  not  declared  or  commenced,  does  not  affect  exist- 
ing obligations. 

Pole  «,  Cetovieh,  B  Comnwn  BeneJi  Rep.,  ff.  S.,  430. 

Extension  of  tiine. 

909.  The  time  for  performance  of  any  act  which  is 
forbidden  or  prevented  by  war,  in  respect  of  which  act 
time  is  of  the  essence  of  the  obligation,  except  in  the 
rase  of  obligations  annulled  by  article  906,  is  suspended 
until  a  reasonable  period  for  performance  after  the 
interdiction  or  impediment  is  removed. 

The  authorities  seem  to  agree  that  in  case  of  gtotutory  or  pre^nptme 
limitations,  the  penod  of  war  is  to  be  deducted  from  the  time  limited 
In  tev^cct  \o  convenUanal  limiUitwiii',  such  an  those  usual  m  insuianre 
pulides,  &c.,  thure  is  a  difference  of  opinion  whether,  t  The  same  rale 
should  apply  ;  or  whether,  3.  The  intervention  of  «ar  wholly  annuls  the 
conventional  limitation  ;  or  whether,  3.  The  party  should  only  he  allowed 
a  "  reasonable  time "  after  the  removal  of  the  disability.  Simmea  v. 
City  Fire  Ins.  Co.,  6  Blntdif..  45.'i.  Apperson  )>.  Bynum,  -"i  Cotdwell'$ 
{Tennessee)  jRep.,  341. 

When  presentment  of  negotiable  paper  cannot  be  made  on  account  of 
the  disturbed  condition  of  the  country,  by  civil  or  foreign  war,  present 
ment  will  be  excused  during  the  continuance  of  the  obstacles,  and  for  a 
reasonable  time  thereafter.  Polk  ti.  Spinks,  5  M.,  431.  In  such  case,  the 
notice  of  protest  to  a  party  in  the  hostile  country  must  be  sent  when  the 
interruption  of  intercourse  ceases.  Harden  «.  Brown,  59  Barbour's  (Xew 
Tcrrk)  Btp.,  425  ;  citing  Edimrdii  on  Bills,  W8 ;  Hopkirk  jj.  Pajre,  2  Brock- 
enbrough's  U.  S.  Oire.  Gt.  Sep.,  30,  34. 

Interest,  damages,  i&c,  for  delap. 

910.  No  interest,  damage,  or  penalty  is  ineuired, 
by  reason  of  the  non  performance  of  an  obligation 
while  its  performance  was  rendered  unlawful  by  war. 
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The  rule,  tliat  intereBt  is  not  recoverable  on  debts  between  alien  enu- 
mies,  for  the  time  of  tlie  war,  is  only  applied  where  the  money  waS  to  be 
paid  to  an  enemy  directly.  When  the  creditor,  or  an  agent  appointed  to 
receive  the  debt,  resides  in  the  same  juriadicUon  as  the  debtor,  interest 
cominneS.  Word  v.  Smith.  1  WaMace'i  U.  S.  Bwpr.  Ct.  Rep.,  458.  "Thia 
rule-wfts  held. not  to  apply  to  a  civil  war,  in  Shortridge  c.  Macon,  t 
Al^tt  's  UnUfd  States  Sep.,  58 ;  S.  C,  1  Anifi-iwn  Laie  Seviem,  9fi. 


CHAPTER      LXX. 

EFFECT  OF  A  STATE  OF  WAR   UPON  INTERCOURSE, 

Artici,e  All.  Diplomatic  intercoursp. 

91S.  Rights  of   public  agents  of  neutral  nation 
accredited  to  belligerent  nation. 

913.  Interdiction  ot  entrance  ol  foreignerw. 

914.  Interdiction  of  o 

915.  Mail  service. 

916.  Foreigners' rights  of  r< 

917.  Safe  conducts. 

918.  Effect  of  safe  conducts. 
019.  Passports. 

930.  Interdiction  ol  interior  traffic, 

9ai.  Intercourse  across   lines  of  military  occu 

pation. 
932.  Private  ships  surprised  by  war. 
923.  Voyages  commenced. 
934.  intercourse  of  active  enemies. 
925.  Intercourse  subserving  the  purpose  of  war: 
930,  Lawful  intercourse. 

937.  Commencement   and   termination    of    ille- 

gality, 

938,  Transfer  of  ships  during  war. 

S39.  Penalty  ot  illegal  traffic  and  intercourse. 

Diplomatic  intercourse. 

911,  During  war,  or  at  any  time  after  the  declara- 
tion thereof,  a  belligerent  may  expel  any  or  all  public 
agents  appointed  or  accredited  to  it  by  the  enemy. 
Diplomatic  relations  shall  not  entirely  eeaae,  but  there- 
upon each  belligerent  shall  designate  the  representative 
of  some  friendly  nation,  party  to  this  Code,. through 
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whom  it  may  maintain  communication  with  the  other 
belligerent  while  the  ordinary  diplomatic  relations  are 
interrupted.' 

See  Article  03. 

The  law  ahould  authorize  expulsion,  not  merely  the  deprivation  of 
otficial  power. 

For  an  account  o£  the  humane  labors  of  Mr,  Washburn  on  belialf  of 
the  German  population  of  Paris,  see  F&reign  Belationa  of  tfie  United 
Stales,  1871,  p.  266. 

'  The  invoking  of  Buch  friendly  ofBcea,  which  has  already  been  prac- 
ticed with  the  most  advantageous  results,  now  requires  the  consent  of 
the  belligerent  to  which  the  representatives  of  friendly  powers  under- 
taking such  offices  are  accredited.  See  Foreign  BdaHons  of  t?U  United 
Slates,  1870,  p.  118,  et  sen.  The  adoption  of  the  above  Article  will  give 
neutral  representatives' a  riffhl  thus  to  intervene.  The  present  rule  of 
the  United  States  government  requires  the  consent  of  both  the  nations 
concerned.     Foreign  Relations  of  Hie  United  Slates,  1871,  p.  543. 

Rights  of  public  agents  of  neutral  nation  ac- 
credited to  l>elligerent  nation. 

912.  Public  agents  appointed  or  accredited  by  a 
neutral  nation  to  a  belligerent-,  have  a  right,  notwith- 
standing the  war,  to  go  to  and  remain  at  their  posts  ;' 
to  send  or  receive  tlieir  official  diapatches  under  the 
official  seal  of  themselves  or  their  governments ;'  and 
to  pass  through  the  military  lines  of  the  hostile  nation, 
together  with  their  families,  official  and  personal,  when 
necessary  for  the  purpose  of  reaching  or  removing 
from  their  respective  posts. 

'  Letter  of  Mr.  Fish,  Foreign  Relations  of  the  United  States,  1871, 
p.  401. 

5  In  the  Franco-Prussian  war,  during  tUe  siege  of  Paris,  the  official 
dispatches  between  the  government  of  the  United  States  and  their  lega- 
tion in  Paris,  were  transmitted  to  and  fro;  across  the  lines,  by  the  bellig- 
erents, subject,  however,  to  dwlay  imposed  by  the  military  forces.  Pri- 
vate correspondence  and  newspapers  were  also  allowed  tranHm.iaaiou  into 
Paris  in  the  official  dispatch  bag,  the  former  being  examined  to  exclude 
everything  relating  to  the  war,  and  newspapers  being  passed  on  a  pledge 
that  they  should  only  be  read  by  the  American  minister.  Fm-Hgn  Rela- 
tions of  the  United  Stales,  1871,  pp.  383-387. 

The  Tight  at  the  neutral  government  to  communicate  with  its  repre. 
sentative  in  the  besieged  city,  was  not  fully  conceded  by  ('ount  Hiinaarck, 
16* 
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(Id.,  pp.  291,  363,)  although  he  was  understood  by  the  governm«nt  of  the 
United  States  to  have  conceded  it.  {Id.,  p.  377.)  But  Iiis  refasaJ  to  recog- 
nise it  was  based  parti;  on  the  plea  tliat  a  fortified  capital  was  unprece- 
dented ;  {Id.,  p.  373,)  and  partly  upon  the  plea  that  the  French  Republic 
had  not  been  recognized  bj  the  Glarman  powers.     Id,,  p.  36S. 

Perhaps  tlie  same  right  of  communication  with  the  hostile  nation 
should  be  secured  to  those  public  agents,  who  under  the  last  Article  have 
undertaken  to  use  their  friendly  offices  in  behalf  its  membere. 

'  See  Letters  of  Count  Blsmarclc,  Fbreiffn  Relations  of  the  United 
States,  1871,  pp.  893,  373 ;  Letter  of  Mr.  Fish  to  Mr.  Bancroft,  Id.,  p.  377. 

Interdiction  of  entrance  of  foreigners. 

913.  A  belligerent  may  by  interdiction  render  un- 
lawful the  entrance  of  passive'  enemies  into  its  terri- 
tory ;  and,  may  close  any  or  all  of  its  military  ports,  in 
the  manner  and  to  the  extent  provided  in  Chapter 
LXVII.,  entitled  Blockade. 

■  The  entrance  of  active  enemies  is  of  course  a  lawful  hostility. 

Interdiction  of  communication. 

914.  A  belligerent  may,  in  ease  of  military  neces- 
sity, suspend,  wholly  or  in  part,  railway  and  tele- 
graphic communication  across  its  territorial  bound- 
aries. 

Mail  sermce. 

915*.  The  mail  service  shall  not  be  affected  by  war 
between  the  corresponding  nations,  until  after  one  na- 
tion has  received  from  the  other  a  notification  of  its  re- 
striction or  suspension  of  postal  communication,'  The 
mail  service  between  a  belligerent  and  a  neutral  nation 
shall  not  be  affected  by  war. 

'  Postal  convention  between  Great  Britain  and 
Wnm-u     SBnt  9d  itWR  Art      Yi    J -dm)M«(saa(i  Paper*,  1857,  vol. 
France,     Sept.  24, 1858,  Art.     XI., -j   XVUI..  {U  ;)  7  Ik  Ctereg.  152. 

Belgium,  Oct.  19,1844,  "  viIL,  j  ^^^f""*^  "»"  "P-^^*' l**''^- '<>'■ 
These  treaties  also  provide  that  upon  a  notification  by  one  belligerent 
of  the  discontinuance  of  postal  communications  with  another,  the  mail 
packets  of  the  two  countries  shall  be  permitted  to  return  freely  and  under 
special  protection  to  their  respective  ports ;  which  is  sufiiciently  em- 
braced in  Articles  845,  923  and  923. 
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The  postal  convention  between  the  United  States  and 

Great  Britain,  Dec.  15, 1848,  Art-  XX..  9  U.  8.  Stat,  at  L.,  (Tr-,)  146. 

Mexico,  Dec.  11,  1861.    "      IX..  13  Td.,  1205, 

each  provide  that  the  mail  service  shall  continue  until  sis  weeks  after  a 
notification  shall  have  been  made  of  the  diaeflntinuance  of  postal  eom- 
njunications. 

And  by  the  poatal  convention  between  the  United  States  and 

Bremen,    March  28,  1864,16  U.  8.  Stat,  at  L.,  (ri-..)  177, 

Hamburg,     "  "  16  7d.,  {Tr.)  182. 

it  is  provided  that,  whenever  in  conaequeuce  of  war,  or  threatened  war, 
the  correspondence  between  the  two  nations  cannot  be  conveyed  by 
Btearaem  of  either  nation,  it  may  bo  conveyed  by  steamers  under  neutral 
ftagB,  subject  to  all  the  regulations  contained  in  the  postal  conventions 
between  the  two  nations. 

Foreigners'  rights  of  residence  and  vocalion. 

916.  Members  of  a  belligerent  nation  and.  neutrals, 
who  are  within  the  territorial  ,]iiri8diction  of  the  hostile 
nation  at  the  declaration  or  commencement  of  war,  may 
remain  and  continue  their  vocation  therein,  subject  to 
the  provisions  of  Book  First  of  this  Code, '  so  long  as 
they  continue  wholly  passive,  and  commit  no  offense 
against  the  provisions  of  this  Code,  or  the  laws  of  the 
place.  But  in  case  of  a  breach  of  such  condition,  they 
may  be  punished  or  sent  out  of  the  territory  of  the  na- 
tion, or  be  required  to  remove  to  any  designated  place 
within  it." 

'  The  provisions  referred  to  make  foreigners  subject  to  the  general 
laws  of  the  country,  (Articles  B19,  338,  330,  and  331,)  and  reserve  the  right 
of  a  nation  to  exclude  tliem  from  offices,  ofBcial  trusts  and  particular 
vocations. 

?Ws»,  (i«M  of  Nat%nn»,  Part  II,,  p  90.)  urges  a  distinction  between 
domiciied  and  transient  alien  enemies — a  distinction  once  perhaps  sub- 
stantial, but  now,  with  increasing  rapidity  of  intercommunication,  be- 
coming every  day  less  important.  Heffler  says,  that  a  temporary  deten- 
tion of  hostile  subjects  may  be  necessary  to  prevent  them  from  commu- 
nicating with  their  fellow  countrymen,  in  respect  to  the  plans  of  the 
belligerent.  Befter,  g  136,  2,  cited  by  Twiss.  Law  of  Jfationa,  Part  II., 
p,  9». 

Vattel,  however,  (Droit  des  Oens,  liv.  3,  ch,  4,  §  63,)  says,  that  the 
sovereign  who  declares  war  cannot  detain  those  subjects  of  the  enemy 
who  are  within  his  dominions  at  the  time  of  such  declaration  ;  and  that 
Ihey  are  to  be  allowed  a  reasonable  time  to  withdraw,  because,  by  per- 
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mitting  tliem  to  enter  his  terriUiries,  Ue  tacitly  ]ironuBeii  tlicni  protec- 
tion,Bnd  aeeui'ity  for  tlieir  return. 

The  Article  here  proposed  ia  drawn  from  the  usual  provisions  in 
modem  treaties,  to  the  effect  tliat  at  the  time  of  war  or  interruption  of 
friendly  intercourse  between  the  two  nations,  the  members  of  either  na- 
tion residing  or  established  in  trade  or  other  employment  within  the  terri- 
tory of  the  other,  who  choose  to  remain  may  do  so,  and  carry  on  their 
business  without  interruption  or  demands,  other  than  those  hnposed 
on  native  suhjecte,  so  long  as  they  behave  peaceably  and  observe  tlie 
laws. 

Treaty  between  the  United  States  and 
Nicaragaa,  June  31, 1867,  Art.       XL,  15 U.  S.  Slat.  (U  L. (ri-.,)58. 

'*'^"rBUon°"'['^''^^  27.1853,    "        XII.,10i"(i..(2V.,)  237: 

Costa  Rica,  July  10. 1853,   ".  Xl„10i'(i.,(IV.,)  18. 

Peru,  July  26, 1851,  "  XXXn.,107(J.,(rr.,)  38. 

San  Salvador,       Jan.     2,1850,   "   XXVII,,  10/d.,(7V.,)  73. 

TheTwoSicilie3,Oet.      1,1855,   "  I..11  J(i.,(2V.,)  G39. 

Treaty  between  Great  Britain  and 

Colombia,   Feb.  16, 1866,  Accounts  and  Papers.  1807,  vol.  74. 

Salvador,    Oct.  34.1863,  ffl..  1863,  vol.  75. 

Nicarasua,  Feb.  11. 1860,  Id.,  1860.  vol.  68. 
Treaty  between  France  and  Peru,  March  9,  1861,  8  De  C'lercq,  193. 
But  if  the  conduct  of  the  members  of  a  belligerent  nation  within  the 
territory  of  the  other  belligerent  shoulil  render  them  jnativ  suspected, 
they  may  be  required  to  leave  the  country  within  a  certain  periqd,  with 
their  families,  effects  and  property,  under  a  safe  conduct  to  be  furnished, 
or  to  removeforthwith  to  Boch  places  in  the  interior  as  maybe  designated. 
Treaty   between  the  United  States  aJid   Peru,  July  38,   1B51.  Art 
XXXII..  10  V.  S.  Stilt,  at  L.,  (Tr.,)  28.     And  see  the  treaty  with  Great 
Britain,  Nov.  19, 1704,  Art.  XXVI..  8  U.,  110.     See  also  treaty  between 
France  and  Peru,  March  9, 1861.8  Be,  Olercq,  193. 

By  several  of  the  above  mentioned  treaties  it  is  also  provided  that  the 
citizens  of  either  nation  reding  wicliin  the  territory  of  the  other  at  the 
commencement  of  war  between  the  two  nations,  shall  be  allowed,  within 
a  certain  time,  (from  sis  to  twelve  montlis,)  to  dispose  of  their  prop- 
erty, or  to  tmnsport  it  wherever  they  please,  and  under  a  safe  conduct 
from  the  government  to  depart,  with  tlieir  money  and  effects,  from  the 
country. 

And  a  similar  provision  was  contained  in  the  treaty  of  Utrecht,  be- 
tween Great  Britain  and  Spain,  Art.  VI.;  and  in  the  treaty  between 
Great  Britain  and  Russia,  of  1766,  Art.  XII.,  and  of  17B7,  Art.  Xll. ;  also 
in  the  treaty  between  the  United  States  and 

Dominican  I  ^  [^    8,1867.Art.  L,15  if. S. ^<((- oi  £..(!>.,)  167. 

Republic.  ( 
Bolivia,  May  13,1858,    "    XXVin.,13/«!„100S. 
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T!ie  right  of  foreigners  to  remove  their  property  from  the  territory 
of  a  natioD  is  provided  for  by  Article  330. 

By  the  treaty  between  the  United  States  and 

Bolivia,  May  13, 1858,  Art.  XXVIII.,  13  U.  S.  Stnt.  at  i.,(rj-„)100:t. 

Guatemala,     Mar.  3,1849,    "        XXV.,10i"rf..(rj-..)l. 

SanSalvador.Jan.   2.1850,    "      XXVII,,  10/((.,(?V.,)71, 
the  right  of  the  memljerB  of  either  nation  residing  within  the  territory  of 
the  other,  at  the  commencement  of  the  war  between  the  nations,  to  con- 
tinue tlieir  residence  and  vocation,  is  secured  only  to  persons  of  other  oc- 
cupation than  that  of  merdtanl. 

If  it  be  thought  desirable  to  reserve  to  a  belligerent  the  riglit  to 
send  away  passive  enemies,  the  following-  provision  may  be  thought  sufS- 
cient;  Members  ot  one  nation,  Ijeing  within  the  territory  of  another, 
who  do  not,  before  the  expiration  of  six  months  after  the  commencement 
or  declaration  of  war  between  the  two,  remove  therefrom  or  become  nat- 
nralized  therein,  and  members  of  one  of  several  belligerent  nations,  who 
come  within  the  territory  of  the  hostile  nation  to  reside,  with  the  knowl- 
edge of  the  existence  of  war  between  aneh  nations,  may  be  treated  there- 
after and  during  the  war  as  enemies,  active  or  passive,  as  the  case  may 
be,  or  tie  required  forthwith  to  leave  the  country,  ffrotiits,  de  Jure 
Belli  ac  Pads,  III.,  c.  3,  |  7. 

In  the  Franco-Prussian  war,  the  French  government  first,  in  effect, 
forbid  Germans  capable  of  military  service  from  leaving  France  without 
special  leave,  and  subs flquently  commanded  all  Germane  to  leave. 

Safe  conducts. 

917.  A  belligerent  must  give  safe  condiicts  to  the 
agents  of  international  intercourse  of  neutral  powers, 
who  cannot  conveniently  reach  their  destination  with- 
out .passing  through  its  territory  or  military  lines,  and 
to  persons  sent  out  of  its  territory  under  article  911 
or  916. 

Lieber's  Ifi^ruclions,  K  87.     See  Articles  137  anil  138  of  this  Code. 

Effect  of  safe-coTiducts. 

918.  A  safe-conduct,  unless  otherwise  expressed,  is 
subject  to  the  following  rules  : 

1.  If  giving  license  to  go  to  a  place,  license  to  re- 
turn is  implied,  in  case  that  be  a  part  of  the  purpose 
for  which  it  was  granted  ; 

2.  If  giving  license  to  leave  a  place,  protection,  dur- 
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ing  the  journey  to  cross  the  boundariea  of  the  territory 
or  military  occupation,  is  implied  ; 

3.  If  granted  to  a  particular  person  it  is  not  trans- 
ferable, and  does  not  include  his  family,  but  includes 
necessary  attendants  and  equipage,  according  to  rank 
or  position  ; 

4.  If  granted  to  a  class,  such  as  clergy  or  military 
persons,  it  includes  all  persons  of  the  class  of  whatever 
degree,  such  as  bishops,  or  commanders  ; 

fi.  It  extends  to  all  places  on  land  or  at  sea  within 
the  territorial  jurisdiction,  or  the  range  of  hostilities  of 
the  belligerent  granting  it ;  and, 

6.  It  is  not  terminated  by  the  death  or  removal  of 
the  person  by  whom  it  was  granted. 

These  rales  are  suggested  by  GroHua,  as  quoted  by  WUdtnan,  Intern, 
Law,  vol.  3,  p.  29. 

Passports. 

919.  A  belligerent  may  require  passports  from  the 
members  of  other  nations,  whether  belligerent  or  neu- 
tral, voluntarily  seeking  to  enter  or  leave  its  territory 
or  military  lines. 

Interdiction  of  interior  traffic. 

920.  A  belligerent  may,  within  its  territorial  limits, 
or  within  the  district  actually  occupied  by  its  armies, 
prohibit  or  otherwise  restrict  the  exportation  or  tran- 
sit of,  or  traffic  in,  anything  needed  for  its  own  military 
purposes,  or  intended  to  promote  the  purposes  of  the 
enemy. 

other  Articles  declare  the  inviolability  of  private  property  ;  but  this 
Article  aecures  the  control  necessary  for  military  purposes  ;  ho  that  ftll 
property  may  be  taXen  and  held  on  making  compenBition. 

Ships  of  a  neutral  may  as  freely  as  in  peace  traffic  to  and  fro  between 
any  nnblocliaded  place  in  a  belligerent's  territory,  and  any  other  such 
place,  or  any  place  in  neutral  territory.  Goods  on  board  sucli  ships,  are 
free  from  capture,  whatever  may  bo  lh«ir  ownership,  unless  contraband, 
or  the  property  of  the  hostile  nation. 

Treaty  between  France  and  Peru,  March,  9,  1861,  Art.,  XX.,  8  De 
Otereq,  200. 
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Intercourse  across  lines  of  Tidlitary  occupation. 

921.  All  civil  intercourse  whatever,  between  tlie 
districts  actaally  occupied  by  opposing  belligerent 
armies  is  unlawful,'  whether  forbidden  by  proclama- 
tion or  not ;'  except  such  as  is  expressly  authorized 
by  this  Code,'  or  by  agreement  of  the  belligerent  na- 
tions,' or  by  the  military  authority  having  command 
of  the  frontier.'  But  if  the  permission  be  given  by  one 
belligerent  only,  the  intercourse  is  lawful  as  to  him, 
but  not  as  to  the  other. 

BiantscMi,  Droit  Intern.  Codifle,  %  674 ;  Lieber's  Instructions,  1  86. 

'  Hennan  v.  Gilman,  20  Louuiana  Annual  Rep.,  241  ;  see  also  Qcahftm 
v.  Mervill,  5  Goldmll,  (Tennessee,)  R»p.,  6S3 ;  Bank  of  Tennesaee  b.  Wood- 
son, 5  Id.,  176. 

The  exception  o£  contracts  for  ransom  whicli  miglit  be  important,  if 
the  prohibition  of  intercourse  were  extended  beyond  tlie  lines  of  military 
occupation  need  not  be  preserved,  if  the  principles  of  the  following  Arti- 
cles are  adopted. 

'  A  declaration  of  hostilities  carries  with  it  an  interdiction  of  all  com- 
mercial intercourse  with  the  enemy,  on  the  part  of  the  subjects  of  the 
belligerent  nation,  without  express  license.  Lawrence's  W/ieaton,  Mem. 
of  Intern.  Lavs,  pp.  S44,  S51,  %  13  ;  Bana's  ^Wl^ea^m\,,  §g  309,  315  ;  Barrick 
n.  Buber,  3  Common  Bench  Sep.  If.  S..  563  ;  Esposito  o.  Bowden.  7  Ellis 
&  BlaclAum'i  Sep.,  763  ;  Philips  v.  Hatch,  1  ZHSon'a  U.  8.  Oire.  CI.  Sep.. 
191. 

Seffter,  {%%  133, 123.)  suggests,  that  a  declaration  of  war  does  not  of 
itself  prohibit  commercial  intercourse,  but  that  such  Intercourse  may  go 
on,  unless  speciallj  prohibited,  and  so  far  as  not  so  prohibited;  which 
seems  to  be  an  opinion  rather  tlian  a  statement  of  law.  For  precedent 
and  practice,  and  the  opinions  of  jurists  are  the  other  way.  Dana's 
mieaton,  note  158,  p.  400. 

"  See  for  instance  Articles  933  and  933, 

*  Under  the  existing  rule,  forbidding  all  trading  with  enemies,  the 
license  must  be  an  express  license  granted  or  rati6ed  by  the  highest  au- 
thority in  the  government.  The  Hope.l  Dodson't  Bep.,  22S.  It  must 
come  ultimately  from  sovereign  authority.  Salleefc,  Intern.  Lcm>  and 
Laws  of  War,  675-690 ;  Manning,  Imib  of  Nations,  §  123  ;  Wildman,  In- 
tern. Law,  II.,  245-266  ;  1  Kent's  Comtntntaries,  163  ;  1  Duer  on  In»ur- 
ante,  594-619  ;  HautefeuiUe,  torn.  I.,  p.  19  ;  WooUe}^s  Intem.  Law,  g  147 ; 
Phmm&re's  Int&m.  Law,  III.,  249, 613. 

'  A  license  to  trade  with  the  enemy  must  be  issued  by  competent  au- 
thority without  material  misrepresentation,  whether  intentional  or  not, 
on  the  part  of  the  receiver,  and  must  be  used  in  good  faith,  strictly  ac- 
cording to  its  terms,     Dana's  Wheaton,  note  198,  p.  504.     See  also  Leevin 
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V.  Cormafi,  4  Taunton's  Rep.,  48a,  n. ;  Frelse  v.  Thompson,  1  Id.,  121 ;  Van 
Dyck  11.  Whitmore,  1  East  Rep.,  475. 

By  the  rales  liitherlo  in  force,  it  ie  cause  o(  capture  for  a  private  sliip 
of  one  belligerent  tn  sail  under  a.  special  license  or  Ba.fe-condQct  of  the 
other,  even  wliere  the  voyage  was  to  a  neutral  port,  and  there  was  no  di- 
rect communication  with  the  enemy  in  tlie  whole  coarse  of  the  voyage. 
TUns  in  the  war  between  Great  Britain  and  the  United  States  In  1813,  the 
former  power  being  also  with  its  allies,  at  war  in  Spain  and  Portugal,  sold 
licenses  to  American  vessels,  to  trade  between  America  and  Spain  or  Por- 
tugal, in  order  to  favor  the  forwarding  thither  of  supplies  for  the  allied 
armies.  But  American  vessels  trading  under  such  licenses  were  lield 
lawful  prize  by  American  cruisers.  The  Julia,  8  Craneh's  U.  S.  Supr.  Gt. 
Rep.,  p.  181 ;  and  cases  following,  pp.  20B,  444.  So  too,  the  illegality  of 
sailing  under  an  enemy's  license  is  held  proper  cause  for  the  forfeiture 
of  a  neutral  vessel.  The  Alliance,  Blatchford's  Prhe  Cases,  (U.  S.  Disl. 
a.,)  p.  262. 

It  is  competent  for  the  government  to  permit  commercial  intercourse, 
in  so  far  at  least,  that  transactions  had  pursuant  to  such  permission  are 
held  valid  in  the  courts  of  such  government.  Woods  v.  Wilder,  43  Ifew 
York  Rep.,  164. 

In  the  Crimean  war.  the  British  (jovemment  resolved  to  issue  no  li- 
censes,but  to  allow  trade  to  be  carried  on  with  the  enemy,  even  by  British 
subjects,  provided  it  was  carried  on  in  neutral  ships.  "  The  ei:ample," 
says  Luahington'e  Ifaixil  Prize  Law.  Intro.,  p.  xi., "  will  in  all  probability 
he  followed  in  future." 

In  the  war  of  France  and  Great  Britain  against  China,  the  French  gov- 
ernment allowed  French  and  English  subjects  to  continue  tlieir  commer- 
cial intercourse  with  the  Chinese,  even  on  Chinese  soil,  and  reciprocally 
the  Chinese  to  continue  such  intercourse  with  French  and  English,  even 
on  French  or  English  soil.     8  De  Gkrcq,  353. 

It  has  been  claimed  in  England,  and  as  strongly  denied  in  the  United 
States,  tliat  a  country  which,  during  peace,  confines  the  trade  of  its  colo- 
nies to  its  own  subjects,  cannot,  daring  war,  open  such  trade  to  a  neutral. 
See  Mr.  Justice  Duek's  essay  on  this  subject,  1  Ouer  on  Ittmiranae,  698- 
725.  For  the  English  rule,  see  The  Emmanuel,  1  itoMnsoa's  Adm.  Sep., 
296 ;  The Providentia,  2  Td.,  142 ;  The  Ebenezer, 6 iS,.350 ;  The  Thomyris, 
Ed-w.,  17.  In  support  of  the  American  rule,  see  Mr.  Monroe's  letter  to 
Lord  MuLGBAVB,  Sept.  33,  180B ;  Mr.  Madisos's  letter  to  Messrs.  Mon- 
KOE  and  PiKCKBET,  May  17,  1806 ;  and  the  memorials  of  the  mercliants 
of  Baltimore,  New  York,  Boston  and  Salem,  5  American  State  Papers, 
330-365,  367-379 ;  S  Parsons  on  ConiraeU,  398. 

The  liability  of  neutral  ships  to  detention,  for  carrying  on  the  coast 
ing  trade  of  the  enemy,  "  may  be  taken  to  have  been  silently  repealed," 
says  Lushingtoii,  writing  of  the  English  rule,  '"by  the  advance  of  free 
trade."  See  also  the  provisions  of  Book  First  in  respect  to  equality  of 
commerdal  privileges. 
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Private  ships  surprised  by  war. 

922.  Subject  to  articles  863  and  920,  concerning  con- 
traband and  the  prohibition  of  exports,  private  ships 
bearing  the  national  character  of  a  belligerent,  being,  at 
the  commencement  of  hostilities  or  the  declaration  of 
war,  in  ports  wiiere  they  would  be  subject  to  detention 
or  contiscation  under  articles  921  and  929,  or  lawfully 
coming  there'  afterwards,  are  free  from  capture  and  de- 
tention, and  may  discharge  cargo  ;  and  may  take  in  any 
cargo  already  engaged,  and  depart  within  thirty  days' 
after  the  declaration  of  war  or  the  commencement  of 
hostilities.  In  case  of  a  ship  coming  into  port  after  such 
time,  the  intervening  period  is  not  to  be  computed. 

This  aeeras  a  reasouable  extension  of  the  rule  contended  for  by  Vattel, 
{Droit  des  Gens.  L.  III.,  c.  4,  %  63,)  and  approved  by  Tidsa,  {Late  of  Na- 
tions, Part  II.,  p.  101,  g  54,  opposing  iu  tliis  the  liarsli  doctrine  of  StORY, 
J.)  Modern  usagea  sanction  the  principle  that  tlie  belligerent  can  neitlier 
detain  the  pereons  nor  the  property  of  lliose  subjects;  of  the  enemy  who 
are  within  his  dominions  at  the  time  of  the  declaration,  because  they 
came  into  them  upon  the  public  faitli.  The  above  Article  is  of  course  so 
stated  as  to  conatitute  an  exception  to  the  interdiction  of  intercourse 
with  jiorts  within  the  military  occupation.  Other  porta  are,  by  Article 
891,  open  during  war. 

I  See  Articles  913  and  915. 

*  In  the  Franco-Prussian  war,  1870-1,  the  German  notilicatioH  al- 
lowed sis  weelis;  the  French,  thirty  days. 

On  the  commencement  of  the  Crimean  war,  each  belligerent  allowed 
the  enemy's  merchant  vessels  within  its  ports,  &c.,  a  reasonable  time  to 
load  and  depart ;  (sis  weeks  were  allowed  by  Great  Britain,)  and  those 
whicli  had  sailed  bound  to  such  ports  were  allowed  to  enter,  discharge  and 
depart.  "  This,"  says  Twiss,  (Lain  of  NiitioM,  Part  II..  p.  117,)  "  marks  an 
epoch  in  the  practice  of  nations  in  the  exercise  of  belligerent  rights  at 
the  immediate  outbreak  of  war,"  He  suggests,  however,  that  the  prece- 
dent, since  it  arose  in  the  case  of  a  war  commenced  for  the  protection  of 
an  ally,  does  not  apply  to  cases  of  denial  of  redress  for  injuries  received, 
and  m  which  the  property  of  members  of  one  Latiou  is  liable  to  be 
confiscated  for  indemnity  Later  precedents  do  not  sustain  this  quali- 
fication 

Voyages  commenced. 

923.  i^ubject  to  articles  863  and  920,  concerning 
contraband  and  the  prohibition  of  exports,   private 

17* 
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ships  bearing  tlie  national  character  of  a  belligerent, 
bound  to  a  port  of  a  hostile  nation,  in  which  they  would 
be  subject  to  conliscation  or  detention  under  articles 
991  and  929,  and  leaving  the  last  port  before  notice  of 
the  declaration  of  war  or  commencement  of  hostilities, 
or  driven  to  the  hostile  port  at  any  time  in  distress, 
may  fVeely  enter  such  port,  and  enjoy  the  same  im- 
munity as  ie  provided  in  the  last  article. 

Intercourse  of  active  enemies. 

924.  Active  enemies  cannot  make  contracts  or  en- 
gage in  commerce  or  traffic  with  enemies,  either  active 
or  passive,  or  with  the  hostile  government,  except  as 
expressly  sanctioned  by  this  Code, '  or  by  both  of  their 
respective  governments. 

'  See  Chapters  LX.  and  I.XI!!.,  and  Part  iX. 

Tlie  doctrine,  that  a  declaration  or  recognitinn  of  war  effects  an  abso- 
nterruption  and  interdiction  of  all  commercial  intercourse  and  deal- 
inga  between  the  subjects  of  the  two  countries,  does  not  apply  to  "  con- 
of  necessity,  fonnded  on  a  state  of  war,  and  engendered  by  its  vio- 
;  "  e.  g.,  ransom  bills,  and  bills  of  exchange  drawn  by  a  prisoner  in 
;he  enemy's  country  for  his  own  aulreistence.  HnUeeIc,  Intern.  Law  and 
Laws  of  War,  p.  359,  §  11. 

Intercourse  subserving  the  purpose  of  the  wa 

925.  Enemies,  whether  active  or  passive,  cannot 
make  contracts  or  engage  in  commerce  or  traffic  with 
each  other,  or  with  each  other's  government,  which  may 
directly  subserve  the  purposes  of  war. 

The  rule  prescribed  by  this  Article  is  suggested  as  the  principal  re- 
n  which  war  ought  to  impose  upon  neutrals  and  non-combatants. 
lie  next  Article. 


_^  ..I  intercourse. 

926.  OTibject  to  the  provisions  of  this  Book,  passive 
enemies  may  make  any  contracts,  and  engage  in  any 
commerce  or  traffic  with  any  persons  or  nations,  ex- 
cept their  active  enemies,  and  the  hostUe  nation,  which 
will  not  directly  subserve  the  purposes  of  war. 

The  existing  rules  may  be  briefly  indicated  as  follows  : 
The  existence  of  war  renders  unlawful  all  commercial  ji 
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lembers  and  doraioiled  residents  of  oae  coiiutry  with 
those  of  the  otiier. 

Trading  by  one  eiiemy  with  the  other  subjects  tlie  property  to  con- 
fiscation or  to  capture  and  condemnation. 

Partnerships  between  enemies  are  dissolved. 

No  valid  contract,  express  or  imphed,  can  arise  from  any  transaction 
between  enemies.  Executory  contracts  which  cannot  be  performed  with- 
out commercial  intercourse  with  the  enemy  are  dissolved.  G  Wallace's 
U.  S.  Swpr.  Gt.  Sep.,  535,  and  authorities  there  cif«d. 

The  rule  forbidding  trade  between  enemies  has  been  applied  to  the 
full  extent  of  the  old  principle,  (now  generally  disavowed,)  that,  war 
makes  all  individual  subjects  of  the  nations  concerned,  the  individual  en- 
emies of  each  other  ;  and  all  intercourse  between  them,  therefore,  un- 
less by  consent  of  the  sovereign,  .illegal,  except  contact  in  actual  combat- 
The  object,  policy  and  spirit  of  the  rule,  says  Chief  Justice  Mabshali,, 
(in  the  case  of  The  Rapid,  8  Oranc/i, '»  U.  S.  Supr.  Gt.  Rep.,  163.) "  is  to  cut 
off  all  communication  or  actual  locomotive  intercourse  between  individ- 
uals of  the  belligerent  States.  Negotiation  or  contract  has,  therefore, 
no  necessary  connection  with  the  oflfense.  Intercourse  inconsistent  with 
actual  hostility,  is  the  offense  against  which  the  ofieration  of  the  rule  is 
directed."  In  this  case,  an  American  citizen  during  peace  bought  English 
goods  in  England,  and  deposited  them  on  Indian  Island,  a  small  island 
belonging  lo  England,  near  tiie  boundary  between  Nova  Scotia  and  the 
United  States,  On  the  breaking  ont  of  war  between  Great  Britain  and 
the  United  States,  he  sent  a  fishing  vessel  to  \>r\.ag  the  goods  away.  This 
was  held  unlawful. 

An  English  case,  Tlie  Madonna  della  Gracia,  (4  BoUitaon's  Sep.,  193,) 
has  asserted  a  distinction  in  the  case  of  property  not  bought  in  the  way 
of  trade ;  but  as  is  pointed  out  by  Mr.  Gaatle,  (Law  of  Gommeree  in  time 
of  War,  p.  34.)  if  we  come  to  qualify  this  doctrine  by  tlie  principle  laid 
down  by  Mr.  Justice  Willes,  in  Esposllo  v.  Bowden,  (9  EHis  tfc  Black- 
bum's  Bep.,  788,)  that  mere  payment  of  export  and  custom  house  dues, 
Ib  a  sutHcient  dealing  with  the  enemy  to  render  the  contract  illegai  ; 
the  English  rule  of  law  cannot  be  said  to  be  more  lenient,  or  to  differ 
much  from  that  of  the  American, — that  is  to  say,  all  intercourse  with,  the 
enemy,  inconsistent  with  actual  hostility, — is  illegal.  Stoby,  J.,  in  lay- 
injr  down  the  rule,  in  the  case  of  Tlie  Julia,  (8  Oraiich's  U.  8.  Supr.  Gt. 
Bep.,  104,)  says,  that  every  aid  by  personal  communication  or  by  other  in- 
tercourse, which  shall  take  off  the  pressure  of  the  war,  or  foster  the  re- 
sources or  increase  the  comforts  of  the  public  enemy  is  strictly  inliibitcd. 
All  intercourse  which  humanity  or  necessity  does  not  require,  is  prohib- 
ited. Chancellor  Eb.nt,  in  Griswold  v.  Waddington,  16  Johnam's  (N'eio 
York)  Sep.,  4S8,  reviewed  the  continental,  the  English  and  the  American 
authorities,  and  concluded  that  the  rule  of  interdiction  implied  in  a  state 
of  war  "reaches to  all  interchange,  or  transfer,  or  removal  of  property,  to, 
all  negotiation  of  conti-aeis,  to  all  communication,  to  all  locomotive  inter. 
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course,  to  a  state  of    utter  occlusion,  U>  any  intevcoiirsp  but  one  of  open 
hostility,  to  any  meeting  but  in  actual  combat." 

A  leading  case  in  England  iathatof  The  Hoop,  (1  Bobinseii'a  Sep  ,186,) 
in  which  Sir  Wm,  Scott,  reviewed  the  authorities,  and  concluded  that 
intercourse  could  ncrt  subsist  on  any  other  footing  than  that  iif  the  direct 
permission  of  the  State.  "  There  ia  no  such  thing,"  said  Sir  JOHK 
NiCHOLi..  (the  King's  Advocate,  in  Potts  v.  Bell,  8  Buraford  ifc  EaU'a  Rep., 
548,  554,) "  aa  a  war  for  arms,  and  a  peace  for  commerce." 

The  rule  that  war  dissolves  commercial  partnerships  was  even  ap- 
plied to  tile  case  of  a  firm,  two  members  of  which  resided  in  the  North, 
and  one  in  the  South,  at  the  breaking  out  of  the  civil  war  in  the  United 
States,  and  the  court  refused  to  consider  tlie  allegiance  or  disposition  of 
the  latter.     Wood  v.  Wilder.  48  Ifetr  York  Sep.,  1«4. 

The  prohibition  extends  to  the  mere  carrying  ot  meBBengers  and  dis- 
patches. The  Tulip,  8  WoiMngtcn's  U.  S.  Circ.  Ct.  Sep.,  181. 

Dana  thus  reviews  the  subject;  Daring  the  Crimean  war,  the  rule 
of  n  on -intercourse  with  the  enemy  was  greatly  relaxed  hy  the  bellig 
erenta  ;  hut  it  was  done  by  orders  and  proclamations  in  advance,  profess 
edly  relaxing  a  rule  which  othern-ise  the  coarts  of  prize  would  have 
been  obliged  to  apply.  The  Order  in  Council,  of  loth  April,  1854,  per- 
mitted British  subjects  to  trade  freely  at  Russian  porta  not  blockaded,  in 
neutral  vessels,  and  in  articles  not  contraband,  but  not  in  British  vessels. 
(London  Gmette,  April  18,1854.)  The  French  orders  were  to  the  same 
effect.  Tlie  Russian  Declaration  of  19th  April,  permitted  French  and  Eng- 
lish goods,  the  property  of  French  or  English  citizens,  to  he  imported  in- 
to Russia  in  neutral  vessels.  {Londim,  Gazette,  May  2, 1834.)  The  French 
and  Russian  governments  allowed  private  communications,  not  contra- 
band in  theirnature.tobeesehauged  between  their  subjects  by  telegraph. 
(Courier  des  EtnU  UnU,  33d  July,  1855.)  The  subject  is  not  touched  by 
the  Declaration  of  Paris  of  1856.  The  Orders  in  Council  must  therefore 
be  considered  as  a  special  relaxation,  adopted  from  reasons  of  policy  ap- 
plicable to  that  war,  and  as  to  which  each  nation  must  judge  for  itself  as 
to  any  future  war.  In  the  debates  in  Parliament,  and  in  speeches  made 
by  public  tnen  in  the  commercial  cities,  as  well  as  in  the  memorials  of 
merchants,  and  in  contributions  to  the  press,  during  and  soon  after  the 
Crimean  war,  there  was  a  strong  disposition  evinced  to  have  all  trade 
left  free,  and  to  confine  the  operations  of  wars  to  gOTernnieut  property 
andpersonsor  vessels  in  public  belligerent  employment.  Dana'ii  Wheatoji, 
Elements  of  Intern.  Law,  note  158,  p.  400. 

See  the  English  authorities  on  National  Character,  as  related  to  the 
question  of  belligerent  rights,  collected  in  3  WUAman's  International  Lam, 
p.  36-117;  Gaad^ a  Law  of  Commerce  in  Time  of  War,  pp.  37-39;  and  the 
same  subject  with  the  American  authorities  in  Lav>renoe'^  Whettion, 
Mem.  of  Intern.  Law,  pp.  557-580,  |§  16-33  ;  Dana'sWUatim,  %%  Si8-340. 

Commencement  and  termination  of  illegality. 
927-  Ttft  commencempnt,  by  an  enemy  or  neutral, 
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of  a  voyage  to,  or  other  effort  at  intercourse  with,  a  bel- 
ligerent plat:e,  with  knowledge  of  the  war,  and  in  the 
execution  of  a  pui'pose  to  carry  on  unlawful  traffic  or 
intercourse,  is  unlawful  ;  but  a  voyage  or  other  effort 
at  interco^^rse.  commenced  without  surh  knowledge  or 
purpose,  is  not  rendered  unlawful  by  the  subsequent 
commencement  of  hostilities,'  uuless  thereafter  per- 
sisted in.  And,  when  the  militai'y  occupation  or 
interdiction,  wJiich  renders  traffic  with  a  place  illegal, 
ceases,  the  right  to  capture  property  engaged  in  such 
traffic  ceases  at  the  same  time." 

'  2  WUdnian's  International  Limn,  p.  33. 
'  5  Robinson's  Sep.,  851 . 

Transfeo-  of  ships  during  war. 

928.  An  actual  and  uncondition;il  transfer  of  a  pri- 
vate ship  of  one  belligerent  to  another,  or  a  neutral,  if 
in  accordance  with  article  275,  is  valid  and  effectual  to 
change  the  national  character. 

Tlie  rule  eBlJiblislied  by  the  courts  is,  that  a  tniiisfer  of  property  to  » 
neutral  by  au  enemy,  in  time  of  war,  or  in  nid  of  a  contemplated  war,  is 
illegal,  as  in  violation  and  fraud  of  vested  belligerent  rights.  The  Ber- 
non,l  Gk.Bohi)iiitm'!iIiep..l02;T]ie  Noydt  Gedacht,  3 /d.,  137,  note;  The 
Minerva,  6  Jd,  396,  400,  note;  The  Rosalie  and  Betty,  2  M.,  343;  The 
HBtaey,  Blatchford'n  Priie  Gaaea,{U.  8.  DiM.  tK.,)  p.  187:  The  Georgia, 
7  WaOiiee'i  U.  8.  8upr-  Ot.  Sep.,  33. 

Tiie  principal  rules  as  to  the  national  eliaraeter  of  property,  during 
war,  as  laid  down  by  the  judicial  anthorities,  are  as  follows : 

1.  Ships,  -i  abtp,  freely  navigating  solely  under  tlie  flag  or  pass  of 
any  other  nation  than  that  of  its  owner,  bears  tlie  national  character  of 
such  other  nation.  I  Kent's  Commenta/ries,  ^5.  A  foreign  Hag  may  be 
hoisted  under  the  regulations  of  a  particnlar  trade.  Arnold  v.  Delcoli, 
Bee's  Adm,.  {U.  S.,1  Bep.,5. 

The  presumption  of  national  character  arising  from  these  emblems  of 
nationality  may  be  rebutted  by  the  presence  of  otlier  inatrnments  found 
in  the  possession  ot  tlie  captain.     Qouget  et  Merger,  III.,  p.  360,  §  45. 

As  to  national  character  of  shipping,  see  LarDi'enee'sWkenton,  Elem.  of' 
Intern.  Law,  p.  580,  |  33 ;  Dana's  Wheaton,  g  S40 :  The  Julia,  8  Cranch'a 
U.  8.  8ii.pi:  Ot-  Rep..  181;  The  Hiram,  8  M.,404;  The  Aurora,  8  Id., 
303, 

2.  EstabHs/iment«  of  trade.     TJie  owuership  of,  or  interest  in,  a  com- 
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raercial  estabUahmein,  and  its  brauches,  bears  tlie  national  uliaraMer  of 
the  nation  witliin  whose  limits  the  chief  eatablisliment  is  situated.  Lnw- 
reaci'a  Wheaton,.  Mlemenia  of  Intern.  Law,  p.  5T3,  §  10;  Tlie  Frennd- 
achaft,  4  WheatoiCs  U.  8.  Svpr.  Ct.  Bep.,  105. 

The  British  and  American  courts  make  a  farther  exception  in  the  case 
of  an  owner  domiciled  in  a  hostile  country,  and  owning  a  share  in  a  house 
of  trade  established  in  a  neutral  conntry,  (Lawrenee'i  Wheatoii.,  Blem,.  nf 
Intern.  Lavt,  p.  575,  §  20 ;)  an  exception  which  shows  "  strong  ina,rka  of 
partiality  towards  the  interests  of  captors," 

3.  ProdueU  of  tTte  aoU.  The  national  character  of  the  products  of  tlie 
soil  of  the  territory  of  a  nation  is  that  of  the  territory,  so  long  as  they 
belong,  to  the  owner  of  the  soil,  Lawrencf'ti  Wheiton,  Ekm.  of  Intei-n. 
ioM,  p.  S76,  §31. 

Penalty  of  illegal  traffic:  and  intercourse. 

929.  Property  wliicli  is  made  the  subject  or  vehicie 
of  tiafflc  that  is  illegal,  under  the  provisions  of  this 
Book,  is  liable  to  capture  and  couliscation ;  and  per- 
sons engaged  in  intercourse  that  is  illegal,  under  the 
provisions  of  this  Book,  are  liable  to  capture  and  de- 
tention, in  the  manner  provided  in  this  Book. 

See  Chapters  LXIII.  and  LXVI, 

The  rules   for  ascertaining  the   destination  of  a  voyage,  (as  distin- 
guished, however,  from  the  destined  use  of  a  ship  or  cargo,)  ai 
by  Articles  855-85S. 


CHAPTER      LXXI. 

EFFECT  OF  -1 

Both  the  English  and  American  courts  refuse,  in  general,  to  austiin 
any  action  during  war,  either  by  or  in  favor  of  an  alien  en<'my.  Brandon 
B.  Neabitt,  6  Tenn.  Sep.,  33 ;  Mumford  r.  Mumford,  1  GaiUson's  U.  S.  Cire. 
Ct.  Rip.,  366.  After  peace  is  restored  between  the  nations,  the  members 
of  each  may  sue  in  the  courts  of  the  other,  even  upon  contracts  made 
during  the  war ;  (AntoSne  v.  Morahead,  1  Mnnsh.,  i588  ;  0  Timntuii's  Rep., 
237;  and  see  Sparenhnrgh  v.  Bannatyne,  1  Bosanqaef  (6  Puller's  Bep., 
163 ;  2  Espinasse's  Rep.,  580 ;)  though  a  contrary  rule  was  recognized  in 
the  case  of  Authon  w.  Fisher,  3  Diyuglasi'  Bep.,  649,  n.  It  is,  however, 
admitted  that  an  alien  enemy  may  sue,  if  he  come  onder  circumstances 
that  put  him  in  the  Sovereign's  Peace  pro  Jute  viee.-^e.  g.,  a  pass,  cartel,  or 
flag  of  trttcH.     TiHde.  Lain  of  Nations,  Pftil  11.,  p.  109,     And  Binco,  ac- 
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cording  lo  Article  750,  passivB  enemies  are  treated  as  to  a  cenaiii  ex- 
tent in  a  condition  of  peace;  ft  condition  which  it  is  one  of  tlie  pur- 
poses of  thia  Book  to  mnintain  for  non-combatants  during  war,  iD  aliould 
seem  proper  to  allow  tliem,  as  a  geiieral  rule,  to  ane  in  the  courts  of  any 

Thus,  no  restriction  ou  the  resort  to  civil  justice  is  contained  in  tliia 
Book,  except  auch  as  is  implied  In  the  power  of  a,  belligerent  to  interdict 
the  preaeiicn  of  foreigners.     See  Article  913. 

In  Juando  jr.  Taylor,  (3  Paints  U.  8.  Give.  Ot.  Sep.,  653,)  it  waa  held, 
that  no  suit  or  proceeding  could  be  maintained  in  the  courts  of  a  neutral 
nation  by  the  aubjecta  of  one  belligerent  against  the  subjecta  of  another, 
for  acts  growing  out  of  the  war. 

930.  Suspension  of  remedies. 
93X.  Private  righta  protected. 
933.  No  civil  remedy  against  lawful  hostilities. 

933,  Prescriptions  and  statutes  of  limitations. 

934,  The  same;  in  case  of  civil  war, 

935,  Failure  to  protect  foreigners. 

erision  of  remedies. 

930.  -A-  belligerent  may  suspend,  during  the  war, 
the  right  of  enemies,  whether  active  or  passive,  to  re- 
sort to  its  civil  (Courts  for  judicial  remedies,  except  in 
cases  of  prize. 

The  general  principle,  that  peaceful  commerce,  subject  to  the  restric- 
tions defined  by  this  Code,  is  lawful,  requires  the  continuance  of  judicial 
remedies,  subject  of  course  to  a  power  of  suspension,  which  will  provide 
for  all  the  exceptions  to  the  freedom  of  intercourse. 

According  to  the  recent  case  of  Zacharie  v.  Godfrey,  (50  Illinois  Hep., 
186,)  the  question  whether  an  alien  enemy  should  be  excluded  from  the 
courts  of  a  nation,  depends  on  the  consideration  of  his  actual  residence 
during  the  war  in  the  hostile  country,  and  the  probable  effect  of  a  re- 
covery, to  place  the  money  recovered  within  reach  of  the  enemy,  rather 
than  of  his  citizenship  in  tlie  hostile  nation. 

The  disability  is  a  suspension  of  the  remedy,  not  an  extinguishment 
of  the  right  of  action. 

Private  rights  protected. 

931.  Subject  to  the  last  and  the  next  two  articles,  a 
belligeient  is  bound  to  recognize  and  protect  the  pri- 
vate rights  of  passive  enemies  and  nentrals,  both  in  re- 
spect of  person  and  property ;  and,  except  when  the 
courts  are  open  and  can  afford,  adequate  redress,  to  pun- 
ish offenses  against  the  same,  by  military  authority. 
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Lieber's  liistructiona,  ^  37 ;  Hanger  v.  Abbott,  G  Wallaee's  U.  S. 
Supr.  C't.Bep..Sm;  Elzee  «,  Lovell,  1  W/ifhvoHk'f  U.  8.  Circ.  Gt.  Sep.. 
:03,110. 

The  principle,  tiiat  an  alien  enemy  has  ni)  standing  in  eouM,  and  can- 
not appear  and  defend  Ills  property,  seized  as  a  prize  of  war  on  the  liigli 
Beas,  does  not  apply  to  a  claimant  in  the  admiralty.  An  alien  enemy  may 
appear  aa  claimant  of  l\i8  property,  libeled  for  condemnation  as  for- 
feited. United  States  n.  Shares?  of  Stock,  5  Blrttehf/n-d'a  U.  8.  Cire.  Ct. 
Sep..  331. 

No  civil  reirbedy  against  lawful  hostilities. 

932.  Acts  done  by  the  military  power,  if  within 
the  scope  of  military  operations,  as  defined  by  this 
Book,  are  not  the  subjects  of  civil  ramedies  against  in- 
dividuals, except  in  the  cases  herein  orovided. 

Compare  Articles  731,  733,  733,  887  and  888. 

An  action  does  not  lie  in  the  conrts  of  one  nation  for  acts  done  by  tiie 
military  forces  of  another  nation,  while  the  two  were  at  war.  The  rem- 
edy 18  by  application  to  the  government.  But  this  rule  does  not  apply 
to  a  civil  or  domestic  war. 

A  number  of  American  authorities,  in  cases  ariainp  in  the  late  civil  war, 
held  that  an  act  which  is  a  violation  of  the  laws  of  war,  such  as  burning 
a  court-house,  appropriation  of  private  property,  he,,  is  not  justified 
by  the  command  of  a  superior  officer.  Christian  County  Court  v.  Raukin, 
3  BiinaU,  SOS ;  Yost  n.  Stont,  4  GoldireU,  (Tmrieatee,)  Rep.,  305 ;  Wither- 
spoon  v.  Woody,  4  ^.,60.1 ;   Terrill  n.  Rankin,  3  Bush  Rep..  458. 

Prescriptions  and  statutes  of  limitations. 

933.  The  declaration  or  existence  of  war  between 
nations  prevents  the  operation  of  the  rules  of  prescrip- 
tion, and  the  running  of  the  statutes  of  limitations,'  of 
each  nation,  as  against  members  and  domiciled  resi- 
dents of  the  other,  from  the  declai-ation,  or  the  first  act 
of  hostility,  whichever  may  be  the  earlier,  to  the  final 
ratification  of  the  treaty  of  peace,"  excepting  such  time 
as  tiie  parties  were  permitted  to  remain  in  the  country 
and  the  courts  were  open  to  them." 

Jackson  Ins.  Co.  ii.  Stewart,  6  American  Law  Beg..  N.  S„  732, 
'  Perhaps  conventional  limitations  of  actions, like  those  common  in  in- 
surance policies,  shonld  be   Included  with  statutes  of  limitationB  in  the 
above  article.     If  they  are  noi   au   included,  the   effect   of  Article   909 
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will  be  to  allow  a  reafioimble  time  only  after  tUe  removal  of  the  ob- 
stacle. 

» Ogdeii  V.  Blackledge,  3  Craneh'a  U.  8.  Sapr.  Gt.  Sep.,  372 ;  Hanffer 
»,  Abott,  6  Wailace's  U.  8.  Supr.  Gt.  Bep.,  540 ;  3  Wildiimii-a  Intermtional 

'Under  the  rale  proposed  in  Article  930,  this  exception  sHenis  proper. 

The  same  ;  in  case  of  citiil  war. 

934.  The  existence  of  civil  war  ia  a  nation  prevents 
the  operation  of  its  rules  of  prescription  and  the  running 
of  its  statutes  of  limitation,'  as  against  members  and 
domiciled  residents  of  other  nations,  in  those  cases  in 
which  the  issuing  or  the  effectual  service  of  process 
conld  not  have  been  had,  by  reason  of  the  interruption 
of  the  course  of  .justice. 

ActofConj^ress  of  United  States,  of  Juno  11,1864.13  TJ.  8.  Slat,  at  L., 
133.     See  Whitfield  b.  Allison,  1  AmerUan  Law  Remew,  188. 
'  See  note  to  laat  Article. 

Failure  to  protect  foreigners. 

935.  ^  belligerent  is  not  liable  to  foreigners  for  in- 
juries or  losses  caused  by  the  enemy. 

The  rule  of  international  law  is  well  settled  that  a  foreigner,  who  re- 
sides in  the  country  ot  a  belligerent,  can  claim  no  indemnity  for  losses  of 
property,  occasioned  by  acta  of  war  of  the  other  belligerent.  Opinion  of 
U.  S.  Attorney-General  in  case  of  the  Bombardment  ot  Valparaiso,  13  XT. 
8.  Attomey^-GeHeral  Opinions.  31 ;  and  lelter  of  Secretary  Marcy,  in  the 
Qreytown  case,  there  quoted. 
18* 
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PART    IX. 

THE    TERMINATION    OK    WAR 

Many  of  the  questions  diatussed  iu  the  books,  bearing  on  this  sub- 
ject, are,  in  modern  usage,  settled  by  treaties  of  peace  ;  and  it  seems  there- 
fore unnecessary  to  prescribe  in  great  detail,  by  an  Inturnatioual  Code, 
the  principles  wliich  would  reg-ulflla  s,  peace  made  without  treaty, 

Akticlb  986.  War,  liow  tenninated. 

937.  Effect  of  peace. 

938.  Definition  of  "  completed  conquest," 
939,940.  National  character  and  allegiance  of  conquered 

941.  Effect  of  completed  conquest  aa  to  persons  and 

property. 
843.  Effect  of  overthrow  of  inaurrection. 

943.  Duress  of  negotiators. 

944.  Effect  of  treaty  of  peace. 

945.  Extent  of  responsibility. 

946.  Rescission  of  treaty. 

War,  how  terminaied. 

936.  War  may  be  terminated  by  a  complete  con- 
quest, or  by  a  cessation  of  hostilities,  and  the  resump- 
tion of  peaceful  intercourse  between  the  belligerents, 
with  or  without  a  treaty  of  peace,  or  other  compact. 

Huileck'a  Iniem.  Law  imid  Imjcs  of  Wa/r,  p,  845. 

Where  no  treaty  of  peace  is  made,  the  date  of  the  resumption  of  inter- 
course may,  perhaps,  be  a  convenient  rule  to  fix  the  termination  of  the 
war.     See  Bluntseldi,  J)rmt  Iiitem.  Codifif,  %  700. 

The  time  of  a  treaty  taking  affect  is  provided  for  by  Articles  IflG 
and  197. 

Effect  of  peace. 

937.  Upon  the  termination  of  war,  unless  otherwise 
provided  by  compact : 

1.  Each  belligerent  is  entitled  to  all  movable  public 
property  of  the  other  of  which  he  has  lawfully  acquired 
possession  by  the  war,'  except  such  as  is  exempted  by 
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article  840,  subject,  however,  in  case  of  conquest  of 
territorv,  to  the  rules  prescribed  by  Chapter  III.  of  this 
Code;  ' 

2.  All  hostilities,  except  the  detention  of  movable 
property  previously*  captured,  and  all  constraint'  of 
persons  taken  prisoners  of  war,  except  sucli  as  is  ne- 
cessary to  preserve  order,'  must  cease ; 
fe>r  3.  All  occupation  of  hostile  territory  not  the  subject 
of  complete  conquest,  must  cease  as  soon  as  practica- 
ble;' 

4.  All  belligerent  rights  not  reserved  by  this 
Code,  except  those  necessary  to  the  preservation  of 
order,  and  to  the  adjudication  upon  the  title  to  prop- 
erty captured,  cease  ;'  and, 

5.  Treaties  and  other  obligations  between  the  bellig- 
erents, which  were  suspended  by  the  war,  revive,  ex- 
cept so  far  as  they  may  b?  incompatible  with  the  altered 
sfaite  of  things.' 

'  See  Article  938  of  tliis  Code;  and  BluntsehU,  Droit  Tniern.  Oodijle, 
§715. 

Perhaps  tile  principle  that  all  public  movable  property  of  the  hostile 
nation,  other  than  military  treasure  and  contraband  of  war,  seized  and 
appropriated  by  the  belligerent  nation  [o  its  own  use,  should  lie  consid- 
ered compensation  for  the  cause  of  the  war,  ought  to  he  embodied  as  a 
positive  regulation  ;  though  this  is  rather  a  matter  of  agreement  than  a 
right  of  the  conquered  nation. 

'  The  rights  of  war  exist  only  while  the  war  continues.  If  peace  be 
concluded,  a  capture  made  immediately  afterwards  on 'the  ocean,  even 
where  peace  could  not  have  been  known,  is  unauthorized,  and  property 
so  taken  is  not  prize  of  war,  and  must  be  restored.  See  Lawrence's 
Whealon,  Ekm.  oflidern.  Lnw,  p.  884,  §  5  ;  Dana's  Wheatoii,  §  34T. 

'  Tima,La,w  of  NnUons,  pt.  II.,  !io3,  g  178;  Phillimore't  Intern,  Lav;, 
vol.  m.,  p,  145. 

In  the  case  of  Preston,  the  Attorney -General  of  the  United  States 
gave  hia  opinion  that  the  cessation  of  the  war  of  the  rebellion,  and  the 
peace  proclamation  of  the  President  relieved  from  parol  and  from  inili- 
tar.v  jnrisdictioa,  rebel  ofBoers  who  had  surrendered  and  had  been  dis- 
charged upon  parole.     12  Opinions  i/f  IT.  S.  Attorneys-Oeneral,  120. 

'  BliiuUnhli,  DriAt  Intern,  Godijie,  ^71(i. 

'  By  the  doctrine  of  vtipasmdetis,  in  the  absence  of  any  compact,  each 
belligemnt  is  entitled  tfl  the  sovereignty  of  the  territory  and  the  owner- 
ship of  all  public  property  of  the  hostile  nation  of  which  he  has  military 
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this  right  within  narrower  limits.  The  sabject  is  almost  always  regulated 
by  a  treaty  of  peace  ;  and  in  the  tare  cases  in  which  tliia  may  be  omitted, 
it  will  besutficient  to  provide  for  the  right  of  the  conqueror  to  movables 
in  poBsesaion,  and  to  territory  of  which  he  has  achieved  complete  con- 
quest, and  the  public  property  therein. 

'  Buoh  for  instance  are  the  levying  of  forced  loans,  &e.,  or  collecting 
those  previously  levied.     HaUeck,  Litern.  Lam  and  Lawi  of  War,  p.  860. 

'  Kent '«  (hmmentaries,  vol,  1.,  p.  177 ;  H'lUeck's  Intern.  Law  <6  Laws 
o/ WoT,p.8S3. 

Definition  of  "  completed  conquest.'" 

938.  Where  the  authority  of  one  b^llif^erent  nation 
over  any  territory  of  the  other,  has  become  perma- 
nently established,  either  by  cession,  or  by  acquies- 
cence, the  conquest  is  deemed  completed,'  from  the 
time  the  conqueror  unequivocally  manifests  his  ability 
and  intention  to  ret-ain  such  territorry  as  his  own,  un- 
der civil  government,  and  in  a  state  of  peace.  Until 
that  time  it  is  deemed  to  be  held  by  military  occu]>a- 
tion'  only." 

'  Buna's  Wheaton,  Elem.  of  Intent..  Law,  note  169,  p.  434. 
'  See  Chapter  LVI.,  concerning  Miutarv  Occitpation. 
'  Saileck,  Intern.  Law  and  Laws  of  Wa/r,  pp.  811-914. 

National  character  and  allegiance  of  members  of 
conquered  nation. 

939.  In  case  of  the  completed  conquest  of  a  nation, 
its  mc^mbers  become  members  of  the  conquering  na 

tion. 

The  national  character  thns  acquired  may,  of  coarse,  be  clianged  by 
naturalization  ,  and  meanwhile  the  duty  of  allegiance  may  l>e  estin- 
guislipd  by  sub'^equent,  or  even  previous,  removal  from  the  territory, 
coupled  with  the  intent  to  become  naturalized  elsewhere.  See  Articles 
301-305 

By  the  provisions  of  the  Book  on  Peace,  allegiance  follows  national 
character,  subject  to  the  right  of  expatriation. 

The  same. 

940.  Iti  case  of  the  completed  conquest  of  part  of 
the  territory  of  a  nation,  if  not  otherwise  provided  by 
special  compact,  its  members,  domiciled  within  such 
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territory,  become  members  of  the  conquering  nation. 
unleas  within  six  months  after  the  (completion  of  the 
conquest  they  exercise  the  right  of  expatriation,  detined 
by  articles  264  and  Sfifi :  in  which  case  they  are  deemed 
to  have  retained  their  former  national  character  and 
allegiance. 

S«e  Hilkf.k,  Intern.  Law  and  Laws  of  War,  pp.  816-S30. 

Immediatelj'  after  tlie  Burrendor  of  Paris  and  the  cession  ot  A.lBaoe 
and  Lorraine  to  Germany,  and  before  tlie  treaty  of  peace  was  ratified,  Mr. 
Wa^hbnrn  gave  certificates  of  German  nationality  to  citizens  of  those 
provinces  wlio  desired  to  leave  Paris  in  consequence  of  the  French  con- 
scription,    Poreign  BdaHona  of  the  Uidted  States,  1871 ,  pp.  ijaSt,  344. 

of  completed  coTiquest  as  to  persons   and 

941.  ^11  the  case  of  a  completed  conquest,  if  not 
otherwise  provided  by  compact : 

1.  The  conquering  nation  may  regulate  the  political 
and  civil  rights  of  those  who  thereby  become  members 
of  it  ;■ 

2.  The  conquering  nation  must  respect  the  private 
rights,  and  titles  to  property,  of  persons  within  the 
territory,  and  by  proper  laws  and  regulations  insure  to 
them  the  means  of  enjoying  those  rights  ;  and,  until 
otherwise  declared,  all  Jaws  of  the  former  government 
regulating  the  private  relations  of  persons,  and  of  cor- 
porations both  private  and  municipal,  to  each  other, 
and  their  private  rights  of  property  remain  in  force,  so 
far  as  they  are  not  inconsistent  with  the  organic  law  of 
the  conquering  nation  ■'  and, 

3.  Subject  tu  the  provisions  of  Chapter  III.  of  this 
Code,  entitled  "  Peepetuity  of  Nations,"  the  con- 
quering nation  succeeds  to  the  title  of  all  public  prop- 
erty and  rights  of  the  enemy  within  the  conquered  ter- 
ritory ;°  and  may  make  valid  transfers  or  releases  of 
such  property  and  rights.' 

'  Dana's  Wheaton,  Elein.  of  Intern.  Law.aoie  169,  p.  434  ;  HalUck, 
Int^n.  Late  and  Lama  of  War,  p.  833. 

'  Danii'i  Wheaton,  note  189,  p.  431 ;  Halleek,  Intern,  Law.  pp.  83C-838. 
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'  Dana'i  Wheaton,  note  169,  p.  434 ;  Halleck,  Intern.  L'tii-.  pp.  839-843. 
^  Thia  will  include  tlie   discharge  of  debts  avid   other  property  in 


t  of  overthrow  of  insurrection.. 

942.  A  nation,  whose  authority  is  re-pstablished, 
after  having  been  temporarily  displaced  from  a  part  of 
its  territory  by  an  insurrectionary  government,  suc- 
ceeds to  all  the  rights  and  property  of  the  usurping 
government.'  All  claims  against  such  usui-ping  gov- 
ernmf'iit,  in  favor  of  otbers  than  the  nation,  are  staked 
on  the  success  of  the  insurrection,  and  are  of  no  validity 
after  its  overthrow.' 

'  United  Slates  of  Amevi™  .■.  Prioleau.  11  Jui-ist,  y.  A'.,  792;  35  Lav 
Jourii.  Oh.,  1 ;  13  Weeldy  Sep.,  10G2 :  13  Lain  Timea  Sep.,  ]f.  a,93  ;  Uni- 
ted States  of  America  s.  McEae,  Law  Rep..  8  Eq,  Gns.,  69. 

'  In  the  case  of  the  United  States  of  America  r,  McKae,  (above  men- 
tioned,) it  was  held  that  with  respect  to  property  which  has  been  volun- 
tarily ooutrihuted  to  the  insurrectionary  government,  or  acqti:'red  by  it,iu 
the  exercise  of  ita  usurped  authority,  and  has  been  impressed  in  its 
handa  with  the  character  of  public  property,  the  legitimate  government 
is  not,  on  its  restoration  entitled  to  it  by  title  paramount,  but  as  successor 
only  (and  to  that  extent  recognizing  the  authority)  of  the  displaced 
usni-ping  government ;  and  in  seeking  to  recover  such  property  from  an 
agent  of  the  displaced  government,  can  only  do  so  to  the  same  extent  and 
subject  to  the  same  rights  and  obligations,  as  if  that  government  had  not 
been  displaced,  and  was  itself  proceeding  against  the  agent. 

The  true  principle,  however,  sPems  to  he-  tliat  slated  in  the  foregoing 
Article. 

Duress  of  negotiatorn. 

943.  Duress  of  the  person  of  those  concerned  in  the 
negotiation  of  a  treaty  of  peace,  renders  the  compact 
void  as  against  the  power  they  represent. 

BlmitaeMi,  Droit  Intern.  Godifii,  §  704  ;  compare,  however,  HalUck, 
Intern.  Lam  &  Laws  of  War.  p.  847. 

Effect  of  treaty  of  -peace. 

944.  When  a  treaty  of  peace  is  made,  all  griev- 
ances existing  and  iinown  prior  to  the  termination  of 
the  war,  are  to  be  deemed  satisfied  by  the  treaty  unlesy 
excepted  thereby  ;'  and  the  treaty  is  to  be  first  resorted 
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to,  as  furnishing  the  nxles  by  which  the  results  of  the 
war  are  to  be  measured. 

■  See  BluntscMi,  Droit  Intern.  Codifif,  %  714.  On  the  contrary,  Law- 
rence's Wheaton.,  {Ekmeiits  of  Intern.  Law,  p.  876,  §  3 ;)  and  HaUeek.  {In- 
tern. Law  <§  Liws  of  War.p.  853,)  liold  tliat  claims  for  injuries  committed 
prior  to  the  war,  which  form  no  part,  of  the  reasons  for  undertaking  it,  are 
not  extinguished. 


945.  No  hostilities  between  belligerents  committed 
during  war,  in  obedience  to  the  commands  of  lawful  su- 
periors, by  persons  impressed  with  the  military  char- 
acter, and  no  lawful  hostilities  committed  by  any  other 
person,  subject  such  persons  to  civil  or  criminal  liability, 
after  the  termination  of  the  war.'  Nor  shall  any  such 
acts,  committed  after  the  termination  of  the  war,  subject 
the  person  to  criminal  liability,  if  committed  in  good 
faith,  without  actual  knowledge  of  its  termination.' 

'  Bluntachli,  Droit  IiiierniiMonal  CodifiS,  §§  710-713. 

This  rule  is  somewhat  more  restricted  than  that  laid  down  in  the 
books,  (see  HaUeek,  Intern.  Law  S  Lama  of  War,  p.  851,  and  aathorities 
cited  ;)  but  as  between  nations  iLniting  in  the  Code,  a  ctlmtnat  violation 
of  the  laws  of  war  should  not  be  tacitly  merged  by  peace.  Any  further 
responsibility  than  that  defined  in  tlie  above  Article  nught  to  be  accorded 
only  by  special  compact,  or  decree. 

'  As  1»  the  conflict  of  opinion  in  reference  to  civU  liability  tot  a«ts 
done  innocently  after  the  termination  of  the  war,  sec  HaUeek,  Intern.  L/fic 
S  Lfucs  of  War,  p.  857. 

The  role  that  a  treaty  is  binding  from  signature  or  ratification  is  em- 
bodied in  Articles  19S  and  197. 

Rescission  of  treaty. 

946.  A  violation  of  executory  provisions  in  a  treaty 
of  peace,  aflfecting  the  re-establishment  of  a  peaceful 
condition,  entitles  the  aggrieved  party  wholly  to  re- 
scind the  treaty,"  and  continue  the  war.' 

'  See  HaUeek,  Intern.  Lato  &  Lavs  of  War,  pp.  8(i3-864. 
'  This  does  not  require  a  new  declaration  of  war.     Blantscldi.   Droit 
Intern.  Codip,  %  733. 
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DITISION     FOURTH. 
ALLIES.' 


Ai{Tici,E  947.  Who  are  aUiea. 

948.  The  obligation  of  allies. 

949.  Permission  ot  intercourse  must  be  joint. 
930.  Separate  compacts  not  binding. 

95L  Prize  courts. 

Who  are  allies. 

947.  Allies  are  nations  bound  by  treaty  to  assist 
each  another,  in  any  manner,  in  belligerent  operations. 

As  to  the  furnishing  of  sobsidiaiy  troops  being  considered  as  a 
belligerent  act,  and  a  breaeh  of  neutrality,  see  Division  V.,  entitled 
Nbuthalb. 

The  obligation  of  allies. 

948.  Unless  otherwise  provided,  by  a  treaty  of  al- 
liance, one  ally  may  judge  for  itself  whether  the  other 
has  a  just  cause  of  war,  and  may  act  accordingly, 

Woolsey'a  International  Law,  %  111. 

Permission  of  intercourse  must  be  joint. 

949.  Duriiig  a  conjoint  war,  intercourse  with  the 
enemy,  which  is  unlawful  without  the  permission  of 
a  belligerent,  must  have  the  permission  of  all ;'  unless 
it  appear  that  it  could  in  no  manner  interfere  with  their 
common  operations." 

'  The  Nayade,  4  Bdtrinson's  Adm.  Rep.,251 ;  3  WUdma/n's  Intematimal 
Ztirc.p.  31;  1  Kent's  Commentariea,^.^;  Lainrenee's  Wheaton,  Element* 
of  Intern.  Law.  p.  5B3,  g  14 ;  PhUliraore't  Intern.  Law,  v.  3,  §§  67.  73 ; 

*  For  a  recent  statement  of  English  rules  as  to  apportionment  of 
joint  booty,  see  Baada  &  Kirwee  Booty,  Laio  Bep.,  1  Adm.  S  Ecc,  109. 

As  to  division  of  trophies  and  booty  between  coopemtinif  armies. see 
8  Db  C'lercq,  569,  584 ;  also  treaty  between  France  and  Great  Britain,  8  De 
CUreg,  pp.  26, 29 ;  and  see  also,  Id. .  p.  35. 
19* 
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Bgnkemfioeek.  Quaiti.  Jut:  P'lh.,  lib,  l.cap.  10;  Vhitly.  Laii-of  Naii/yna, 
pp.  11,  13;  Hefftev,  Droit  InternaHoml,%  120-123  ;  Jf/iUeek. TrUerii.,  Law 
4c  Lam  of  War,  p.  359. 

Between  allied  nations  pursuing  a  common  cause  s 
enemy,  it  mnat  be  taken  as  an  implied,  if  not  an  expi 
one  State  shall  not  do  anything  to  defeat  tlie  ffeneial  object.  If  one  admit 
its  BubjectH  \o  carry  on  an  uninterrupted  trade  with  the  enemy,  the  con- 
sequence may  be  tliat  it  will  supply  that  aiAanA  comfort  to  the  enemy 
which  may  be  very  injurioua  to  the  prosecution  of  the  common  cause, 
and  tlie  iuterestH  of  its  ally,  'I'lie  Xeptuuus,  0  Bubinmit'a  Adm.  Hep., 
40S, 

Separate  compacts  not  binding. 

950.  Unless  allies  Ijave  otherwise  agreed,  neither  is 
bound  by  compacts  with  the  enemy,  made  without  its 
consent,  by  the  other. 

See   Hidkf-k,  Intern..   Line  c&  Lam  of  War,  p,  850  ;  and  authorities 

Prize  courts. 

951.  Either  of  several  allied  belligerents  may  by 
assent  of  another  establish  a  prize  court  within  the  lim 
its  of  the  other,  for  the  purposes  of  deciding  questions 
of  prize. 
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DIVISION    FIFTH, 
NEUTRALS. 


Article  953.  Who  are  neutmls, 
958.  Riglit  to  be  neutral. 

954.  Attempt  to  involve  a  ueiitrBl. 

955.  "  Breach  of  neutrality  "  defined. 
936.  "  Violfttioii  of  neutralitj  "  defined. 

957.  Effect  of  a  breach  of  Qeutrality. 

958.  Kinds  of  asaiatance. 

959.  Active  ai 

960.  Passive  «i 

961.  Intervention. 

965.  Recognizing  independence  of  insurgents. 

963.  Mediation. 

964.  Active  dntiea  of  neutrals. 

96.'j.  Breach  of  neutrality  not  justified  by  pre 
cedent  obligation. 

966.  Aid  to  sick  and  woundud. 

967.  Pilotage. 

908.  Purchase  of  conquest  forbidden. 

089.  Time  wlien  duties  of  neutrality  take  effect. 

970.  Liability  for  negligence  in  enforcing  neutrality. 

971.  Violations  of  neutrality. 

978,  Land  forces  violating  neutrality  to  be  disarmed, 

973.  Right  of  asylum  limited. 

974.  Supplies  limited. 

975.  Protection  of  hostile  ships  in  neutral  poit. 

976.  Priority  of  departure. 

977.  Prizes  not  to  he  sent  into  neutral  poils, 

978.  Restoration  of  prizes  ca]>turod   in  vinlatiun  of 

neutrality. 

979.  Transactions   iu   bteacli   of   nt-ulrality   every- 

980.  Breaches  and  violations  of  neutrality  declaied 

981.  Redress  for  injuries  in  violation  of  neutrality, 

982.  Neutral  and  belligerent  rights  and  obligations 

not  afiectfld  by  adverse  belligerent  not  being 
a  party  to  Code, 
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Who  are  neutral. 

952.  A  neutral  nation  is  one  that  remains  on  terms 
of  friendship  and  amicable  intercourse  with  the  gov- 
ernment and  members  of  each  of  two  or  more  belliger- 
ents. 

Britisli  proolaiuatioa  of  neutrality — Franco-German  war,  London  Qa- 
Mtte,  July  19, 1870. 

Bight  to  be  neutral. 

953.  Every  nation,  unless  it  has  otherwise  agreed, 
has  a  right  to  remain  at  peace,  though  all  the  rest  of 
the  world  be  at  war,  and  to  maintain  friendly  relations 
with  any  belligerent,  without  oflFense  to  others. 

Mori,  Novxeau  Ih-oit  Jmierre.,  v.  2,  p.  360;  cMiag  OoMana,  dd  Domri 
dd  prineipi,  pt.  1,  c.  3 ;  and  Haut^miUU,  Drint  et  devoir  des  Nutions,  1. 1, 
p,  876 ;  Addrem  of  Ch,  Fk.  Adamb,  New  York,  1870. 

Attempt  to  involve  a  neutral. 

954.  The  attempt  of  a  belligerent,  by  force  or  pres- 
sure of  any  kind,  to  make  a  neutral  nation  take  any 
part,  however  small,  with  one  side  or  the  other,  is  an 
attempt  against  its  independence. 

'^^  Breach  of  neutrality'"  defined. 

955.  The  terms  "breach  of  neutrality,"  as  used  in 
this  Code,  mean  an  act  or  omission  on  the  part,  of  a 
neutral  nation  inconsistent  with  its  duty  as  such  to- 
ward a  belligerent. 

'■'Violation  of  neutrality''^  defined. 

956.  The  terms  "violation  of  neutrality,"  as  used 
in  this  Code,  mean  an  act  or  omission  on  the  part  of  a 
belligerent  inconsistent  with  the  rights  of  a  neutral  na- 
tion as  such. 

Effect  of  a  breach  of  neutrality. 

957.  A  neutral  nation  is  bound  to  refrain  from  as- 
sisting either  belligerent  directly  or  indirectly,  and 
must  forbid  its  members  and  domiciled  residents  from 
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SO  doing.'  If  it  assist  either  belligerent  either  by  acts 
or  omissions  which  directly  subserve  the  purposes  of 
the  war,  or  by  affording  to  one  while  withholding  from 
the  other  that  which  indirectly  subserves  such  pur- 
poses, it  departs  from  its  neutrality,  and  is  liable  to  be 
treated  as  an  ally  after  complaint  made  by  the  other 
belligerent,  as  in  other  cases. 

If  the  act  of  .assistance  be  an  aggressive  act  by  force, 
the  aggrieved  belligerent  may  defend  itself  without 
previous  complaint,  as  in  case  of  any  other  aggression. 

It  is  the  better  opiuion  thnt  to  grant  a  passage  to  tlie  troops  of  one 
belligerent  is  a  violation  of  neutral  duty  to  tlie  otlier.  Hatleck,  Intern. 
LaiD  &  Laws  of  Wir,  p.  517.  Twiis,  however,  (injo  of  Nations,  pt,  II.,  p. 
443, §  318,)  anl  several  earlier  authors  oppose  this  view. 

'  This  danse  enlarges  the  rule  of  neutrality. 

Ortolan  has  shown  that  tlie  definition  jriven  by  Azv.ni  and  others, 
(and  approved  by  Vior^j)  to  the  effect  that  neutrality  is  a  continuation  ol 
a  stale  of  peace  by  one  nation  while  others  are  at  war,  is  inadequate,  be- 
cause neutrality  imposes  duties  and  oblig'B.tions  unknown  in  peace. 

The  doctrine  of  neutrality  requires  more  than  abstaining  from  pro- 
moting the  war.  Instance  the  case  put  by  Fiori,  (Nouveau  Droit  Intern.. 
V.  3,  p.  368,)  of  Russia  at  war  with  Turkey  and  Sweden,  and  Austria  de- 
claring itself  an  ally  of  Ruaeia  against  Turkey,  Austria  could  not  be 
regarded  as  a  neutral  toward  Sweden. 

There  are  early  authorities  to  the  effect  that  where  one  State  stipu- 
lates to  fumisli  to  another  a  limited  succor  of  troops,  ships  of  war,  money 
or  provisions,  without  any  promise  looking  to  an  eventual  engagement 
in  general  hostilities,  such  a  treaty  does  not  necessarily  render  the  party 
furnishiiig  tliia  limited  succor  the  enemy  of  the  opposite  belligerent,  but 
it  only  becomes  such  as  far  as  respects  the  auxiliary  forces  thus  supplied. 
In  all  other  respects  it  remains  neutral.  Lawrence'*  Wheatort,  EUmenU 
of  Intern.  Law,  p.  480,  §  14 ;  HaUeck,  Intern.  Law  aad  Laws  of  War,  p. 
418,  g  14;  and  authorities  cited.  This,  however,  should  not  be  allowed, 
under  the  modern  doctrine  of  neutrality. 

Kinds  of  assistance. 

958.  Assistance  is  of  two  kinds  : 
1.  Active ;  and, 

3.  Passive. 

Active  assistance. 

959.  Active  assistance  is  that  which  is  rendered  by 
the  govei-nment. 
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Passive  assistance. 

960.  Passive  assistance  is  that  winch  is  rendered 
by  the  members  or  domiciled  residents  of  the  nation, 
and  which  it  permits,  either  expressly,  or  by  not  pre- 
venting it,  or  which,  on  complaint,  it  refuses  to  redress. 


961.  No  nation  has  a  right  to  intervene  between  any 
other  nations  engaged  in  war.  To  intervene  is  to  become 
a  party  to  the  war. 

If  the  principles  of  intervention  cannot  stand,  treaties  of  gnarantyi 
which  contemplate  such  intervention,  must  be  condemned  also  ;  for  they 
have  in  view  a  resistance,  at  some  future  time,  tn  the  endeavors  of  third 
patties  t«  conquer  or  In  some  wciy  control  the  guaranteed  States  in  ques- 
tion. An  agreement,  if  it  involve  aa  unlawful  act,  or  the  prevention  of 
lawful  acts  on  the  part  of  others,  is  plainly  unlawful,  Woolsei/'i  Intern. 
iffiw,  §43,  note,  p.S7. 

Recognizing  independence  of  insurgents. 

962.  So  long  as  a  nation  is  engaged  in  a  domestic 
war  with  a  portion  of  its  own  members,  any  other  na- 
tion which  recognizes  their  independence  commits  an 
act  of  aggression,  and  becomes  a  party  to  the  war. 
But  it  may  without  oflfense  recognize  them  as  bellig- 
erents. 

See  Lawrence's  Gonv/aentavre  mir  Wheaton,  pt.  I,,  cli.  11.,  p.  174. 

Recognizing  them  aa  helligerents  for  the  purposes  of  the  war  is  al- 
lowed by  Article  708. 

By  Article  118,  the  reception  of  a  public  minister  from  the  insurgents 
would  he  a  recognition  of  their  independence. 


963.  Every  nation,  party  to  this  Code,  may  freely 
offer  to  mediate  between  any  two  or  more  of  the  other 
pa.rtieB,  who  may  be  engaged  in  war  ;  and  neither  the 
offer  to  mediate,  nor  the  rejection  of  the  offer,  shall  be 
deemed  an  unfriendly  act.  But  no  nation  may  offer  to 
mediate  between  a  nation  and  its  own  members,  engaged 
in  domestic  war. 

If  it  be  ( 
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it  should  be  considered  wliether  an  exception  should  not  be  made  of  cases 
where  the  laws  of  civilined  warfare  laid  down  hi  Part  Vlll.,  entitled 
The  Conduct  of  War,  are  disregarded. 

Wiwliey,  however,  recognizes  an  exception  in  the  case  of  crimes  com- 
mitted by  a  government  against  its  subjects.  Woi^tes,  Intei-n.  Lnic,  %  42, 
p.  53.  See  also,  /d.,%  50,  p.  73  ;  and  Ij/tinrence's  Wheaton,  Elem,  of  In- 
tern. Lnw.-p.  128,  S  !) ;  Dana's  Whetiton,  §  69.  p.  US, 


s  of  neutrals. 
964.  A  neutral  government  is  bound  : 

1.  To  uae  due  diligence  to  prevent  the  fitting  out, 
arming,  or  equipping  within  its  jurisdiction  of  any  ves- 
sel which  it  has  reasonable  ground  to  believe  is  intended 
to  cruise  or  to  carry  on  war  against  a  power  with  which 
it  is  at  peace,  and  also  to  use  like  diligence  to  prevent 
the  departure  from  its  jurisdiction  of  any  vessel  in- 
tended thus  to  cruise  or  carry  on  war,  sucli  vessel  hav- 
ing been  specially  adapted,  in  whole  or  in  part,  within 
such  jurisdiction,  to  warlike  use  ; 

2.  Not  to  permit  or  suffer  either  belligerent  to  make 
use  of  its  ports  or  waters  as  the  base  of  naval  operations 
against  the  other,  or  for  the  purpose  of  the  renewal  or 
augmentation  of  military  supplies  or  arms,  or  the  re- 
cruitment of  men ; 

3.  To  use  due  diligence  to  prevent  its  members  and 
domiciled  residents,  and  other  persons  within  its  juris- 
diction, from  engaging  in  any  traffic  which  is  contra- 
band or  otherwise  interdicted  under  the  provisions  of 
this  Code,'  and  from  doing  any  act  within  its  terri- 
torial limits  which  directly  subserves  the  purposes  of 
the  war ;'  and, 

4.  To  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  as  to  all  persons  within  its  jurisdiction,  to 
prevent  any  violation  of  the  obligations  of  neutrals  de- 
tined  in  this  Division  of  the  Code." 

This  Article,  wilh  the  exception  of  the  third  subdivision,  which  is  new. 
embraces  subalantially  the  rules  adopted  in  the  Treaty  of  Washington  lor 
the  government  of  the  arbitrators  at  Geneva  in  deciding  the  matters  sub- 
mitted to  them,  and  also  for  the  govei'nment  of  the  parties  to  the  treaty 
in  tlie  future  ;  and  which  they  agreed  to  bring  to  the  knowledge  of:iither 
maritime  nations,  inviting-  their  adoption  of  them. 
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'  This  subdivision  is  intended  to  impose  a  more  atriugent  r 
on  neutral  traffic  in  uontraband  Ihan  now  exists. 

'  Tlie  better  opinion  is  tliat  loans  of  money  cannot  be  raised  by  a  bel- 
ligerent in  a  neutral  State,  without  a  violation  t  f  tlie  latter  s  neutrahtj 
HaUeck,  Intern.  Law  and  Law»  of  War,  p.  536  Kenuett  o  Cliauibera 
li  Hoviard'a  U.S.  Supr.Ct.  Rep.,  'iS.U:;  Gardners  I  6t%tuU8  cU  XI 
§10, 

During  the  Franco-Prussian  war.  Mr.  Qn.D'^TO'iB  stated  that  after 
consulting  the  law  officers  of  the  crown,  tlii'  givernment  had  decided 
that  it  would  be  a  breach  of  neutrality  for  an  English  companj  to  lay  a 
telegraphic  cable  between  Dunkirk  and  some  northern  point  connected 
with  Denmark.    Annwd  Register,  1870,  p.  103. 

On  a  hearing  in  the  Court  of  Admiralty,  on  a  cliarge  that  the  Inter- 
national, a  ship  belonging  to  the  Telegraph  Works  Company,  was  about 
to  swl  for  France,  to  lay  a  cable  along  the  French  coast,  from  Dunkirk  to 
Verdon,  it  was  held  that  the  proposed  line  was  characteristically  a  com- 
mercial and  not  a  military  one ;  and  the  fact,  that  it  might  serve  a  mili- 
tary purpose,  was  not  ground  of  condemnation  under  the  statute.  Re- 
ported in  London  Times,  January  18,  1871,  quoted  in  Foreign  Relatiom 
of  the  United  States,  1871,  pp.  434,  435. 

For  declarations  of  neutrality  issued  by  neutral  powers  during  various 
wars,  see  Bernard's  NeviroUty  of  Oreat  Britain  during  tlie  American 
Oi»U  War,  pp.  135-150. 

*  This  subdivision,  taken  from  the  Treaty  of  Washington,  is  here  ei- 
tended  so  as  to  include  all  breaches  of  neutrality. 

Breach  of  neutrality  not  justified  by  precedent 
obligation. 

965.  An  act  which,  according  to  the  provisions  of 
this  Chapter,  is  a  breach  of  neutrality,  is  not  excused 
by  the  existence  of  an  obligation  contracted  before  the 
war,  to  perform  or  suffer  such  act.  If  such  obhga- 
tion  was  not  contracted  with  express  reference  to  per- 
formance during  war,  the  neutral  nation  may  suspend 
performance  during  the  war,  and  thereby  preserve  its 
neutrality. 

The  authorities  are  in  conflict  as  to  whether  assistance  rendered  to  a 
belligerent,  in  pursuance  of  a  previous  compact,  is  a  breach  of  neutrality. 
See  HautefeuUle.  tit.  IV.,  §  II. ;  More,  Nouwau  Droit  Intern.,  v.  3,  p.  366, 
who  assert  that  it  is. 

The  more  numerous  authorities  support  the  doctrine,  that  furnishing 
to  a  belligerent  a  moderate  succor,  due  in  virtue  of  a  former  defensive  al- 
liance, is  not  a  departure  from  a  strict  neutrality.  Halleck,  Intern.  La/w 
and  Laws  of  War,  p,  514 ;  Wheaton,  Elements  of  Intern.  Law,  p.  710,  g  5 ; 
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Dana's  Whentm.  g  424 ;  Tm»s,  Lim  of  Nations,  Part  II.,  p.  430,  and  au- 
thorities cited. 

It  does  not  seem  practicable  to  la.v  down  any  well  defined  rule  i^pect- 
ing  snch  violations  of  neutrality,  under  color  of  a  previous  obligation  ;  and 
it  is  thought  that,  as  between  the  nations  uniting  in  this  Code,  the  excep- 
tion stated  ought  not  to  be  continued.  These  nations  may  properly  reserve 
the  right  to  renounce  any  such  oblijtation,  on  the  breaking  out  of  a  war, 
which  renders  its  performance  a  breach  of  neutrality,  unless  it  be  an  alli- 
ance expressly  contemplating  war;  in  which  case,  performance  ought  to 
be  considered  a  belligerent  act.  See  Article  537,  which  provides  for  an 
alliance  to  enforce  the  provisionB  of  this  Code. 

Aid  to  sick  and  wounded. 

966.  Sit^b  and  wounded  soldiers  and  sailors,  singly 
and  collectively,  are  neutral  so  long  as  they  are  unable 
to  serve  their  nation,  and  succor  to  them  in  any  form 
whatever  is  not  a  breach  of  nentralitj'. 

In  the  Franco-Prussian  war,  1870,  the  Qerman  wounded  were  refused 
passage  through  Belgium,  on  the  objection  of  France  that  it  would  be  a 
breach  of  neutrality  to  allow  it.     It  should  seem  that  there  ought  to  be 


967.  N'o  assistance  can  be  given  by  a  pilot  of  a 
neutral  nation  to  a  public  armed  ship  of  a  belligerent, 
except  in  cases  of  entering  or  departing,  provided  for 
by  article  845,  or  in  cases  of  distress. 

Mr.  GLiDSTONB'8  answer  h)  Mr.  HODGSON,  House  of  Commons,  Au. 
gust  8, 1870. 

Purchase  of  conquest  forbidden. 

968.  A  neutral  cannot  purchase  or  take  possession 
of  a  conquered  territory  from  the  conqueror,  while  the 
war  continues. 

It  is  inconsistent  with  neutrality  to  do  so ;  for  either  paying  for  it,  or 
maintaining  possession  against  the  original  owner,  is  aiding  his  adversary 
IViss,  Law  ofMatiom,  pt.  II.,  p.  137. 

Hiiileeli,  {Intirii.  Lain  d:  Laws  of  War,  p,  803,)  however,  asserts  the 
general  right  of  neutrals  to  purchase  in  good  faith. 

Time  when  duties  of  neutrality  take  effect. 

969     The  obligations  imposed  by  this  Division,  on 

20* 
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a  neutral  nation,  attach  from  the  time  that  either  bellig- 
erent has  officially  communicated  to  it  the  declaration  of 
war  :  or  from  the  time  that  it  volunta,riIy  makes  public 
in  its  own  jurisdiction,  a  declaration  of  its  neutrality. 

See  Article  701>,  aod  notp. 

Liability  for  negligence  in  enforcing  neutrality. 

970.  A  neutral  nation  that  fails  to  exercise  a  degree 
of  diligence  in  enforcing  the  provisions  of  a.rticle  964, 
in  exact  proportion  to  the  risks  to  which  either  bellig- 
erent may  be  exposed  by  failure  to  fullill  the  obliga- 
tions of  neutrality  on  the  part  of  such  neutral,  is  bound 
to  indemnify  the  belligerent  aggrieved  thereby  for  all 
losses  directly  resulting  from  such  breach  of  neutrality. 

Tiiia  13  the  rule  of  diligence  dprlared  obligatory  upon  nentral  nations 
by  the  decision  of  the  rnbuualtf  Artitration  of  the  Alabama  Claims 
under  the  TreatT  of  \\a8hingtin  Tlie  British  go'vernment  however 
contended  for  a  morp  lax  roJc  In  tlip  Bntisli  case  it  ■was  said  that 
a  cliarge  against  a  soieteign  gu\ernment  of  ha\ing  evinced  culpable 
negligence  m  tlip  exprcisc  of  one  ot  the  powers  ot  so\eTeienty  is 
an  imputatim  which  should  be  sustained  bv  strong  and  aulid  reasouB 
Erery  sovereign  f,o^eniment  aBseits  the  right  of  be 
of  all  supervision  of  all  forpign  intermeddling  in 
these  powers ,  and  it  must  be  assumed  that  tliey  are  isercised  with  good 
faith  and  with  reasonable  diligence,  and  that  the  adminiatiation  of  the  laws 
is  just  and  uniform,  so  long  as  this  assumption  is,  not  set  aside  by  proof 
to  the  contrary — an  assumption  without  which  it  would  be  impossible  to 
have  peace  and  friendly  relations  among  nations.  It  is  not  sufficient  to 
indicate  or  to  demonstrate  that  a  government,  in  exercising  a  reasonable 
discretion  on  a  question  of  fad  or  of  law,  and  in  making  use  of  the  means 
at  its  control  for  acquiring  information,  forma,  for  the  regulation  of  its 
conduct,  an  opinion  which  another  government  may  repudiate  or  may  ask 
an  arbitrator  to  repudiate.  Still  leas  ia  it  sutficient  to  demonstrate  that  a 
judgment  rendered  by  a  competent  judicial  court,  and  by  which  the  ex- 
ecutive was  guided,  is  tainted  with  error.  An  administrative  act  based 
on  an  error  or  the  erroneous  decision  of  a  tribunal,  may,  it  is  true,  give 
cause  under  certain  circumstances  for  a  demand  for  compensation  on  the 
part  of  the  person  or  government  wronged  by  tliis  act  or  decision.  Bat 
the  charge  of  negligence  against  a  government  should  not  be  established 
on  sucli  basis.  It  does  not  sufiice  to  point  out  or  to  show  that,  in  the  ex- 
ecution of  hia  administrative  duties,  a  government  ofScer  acted  so  as  to 
leave  aomething,  however  small,  to  be  desired  as  regards  j  udgment  or 
penetration,  or  even  that  he  remained  within  the  limits  of  all  possible 
promptitude  and  celerity.     To  found  on  this  tiasis  exclusively  a  demand 
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fur  reparaticHi  aa  it  it  were  an  infraction  of  inti^rnntiona!  law,  would  be 
exacting  in  interuational  q^uestions  an  administrativo  perfactioo  to  wiidi 
few,  if  any,  jfovernmenta  could  in  fact  attain,  or  could  reasonably  hope 
to  attain  in  their  internal  affairs  ;  it  would  be  establishing  a  rule  which 
it  wouid  be  impossible  to  apply  and  which  would  be  consequently  unjust 
and  fallaciouB  ;  it  would  finally  give  rise  to  incessant  and  exaggerated 
claimB  as  the  occasion  offered,  and  would  render  the  position  of  a  neutral 
intolerable.  On  the  other  hand,  a  nation  ought  not  (o  be  held  lesponsible 
for  a  delay  or  omision  which  may  be  due  simply  to  accident  and  not  to  a 
wont  of  foresight  or  reasonable  care.  Finally,  it  does  not  suffice  to  de- 
monstrate that  an  act  has  been  committed  which  the  government  sliould 
have  foreseen.  What  must  be  advanced  and  proved  is  that  the  govern- 
ment failed  to  exercise  the  same  amount  of  care  as  it  usually  employs  in 
internal  affairs.and  which  it  may  be  reasonably  required  to  use  in  matters 
affecting  international  interests  and  duties. 

The  rule  stated  in  the  foregoing  Article  seems,  however,  a  jnat  one, 
and  has  the  advantage  of  being  clear  and  definite  ;  while  the  rule  re- 
ferring to  the  diligence  used  in  municipal  atBiirs, affords  no  just  criterion, 
since  the  degree  of  diligence  may  vary  in  different  places. 

Violations  of  7ieutraUty. 

971.  Every  voluxitary  entrance  of  belligerent  forces, 
byland  or  sea,  within  tlie  territorial  limits  of  a  neutral 
nation,  with  hostile  purpose,  and  every  hostility  therein, 
except  in  case  of  an  instant  and  unavoidable  necessity 
of  self-defense,  is  a  violation  of  neutrality.' 

Such  a  vio^tioD  of  neutrality  may  be  immediately 
repelled  by  the  neutral,  by  force.  ^ 

'  HaHeek, Intern.  Lain  it;  Lnms  of  War,  pp.  517-531 ;  and  authorities  cited. 

'  Id.,  p.  517 ;  LtuMngton'a  Na/oal  Prwe  Law,  p,  63,  |  386. 

jCitsftmpdwi  says,  that  a  commander  may  pass  over  neutral  territorial 
waters.  In  order  to  effect  a  capture  beyond,  provided  they  are  not  waters 
which  cannot  be  usnally  passed  through  without  express  permission. 
Naxta  Prue  Law,  p.  63,  §  374. 

Land  forces  violating  neutrality  to  be  disarmed. 

972.  If  the  land  forces  of  a  belligerent  enter  neutral 
territory,  it  is  the  duty  of  the  neutral  immediately  to 
disarm  them,  release  their  prisoners,  and  cause  them  to 
restore  all  booty  which  they  may  bring  with  them. 

HaUeclc,  Intern.  Lam  and  Laws  of  War,  p.  334 ;  and  authorities  cited. 

Rigid  of  asylwm  limited. 

973.  No  public  armed  ship  of  a  belligerent  can  enter 
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a  neutral  port  or  roadstead,  for  any  purpose  whatever 
during  the  continuance  of  hostilities,  except  in  case  of 
distress,  or  when  sent  solely  for  the  purpose  of  official 
communication  with  the  neutral  nation.  When  such 
a  ship  enters  in  case  of  distress,  it  mast  remain  diiring 
the  continuance  of  hostilities. 

This  rule  is  new. 

The  existing  rule  13  tlial  eitliec  belligerent  may  claim  the  right  of 
ABylum,  for  its  vessels  of  war,  public  or  private,  and  their  prizes,  unless 
the  neutral  nation  has  signified  its  refuaal  of  asylum.  7  Opinions  of 
V.  S.  Attm'neys-Oeneral,  133, 


Supplie 

974.  No  public  armed  ship  of  a  belligerent,  while  in 
waters  within  the  jurisdiction  of  a  neutral  nation,  shall 
take  in  any  supplies,  except  provisions  and  such  other 
things  as  may  be  requisite  for  the  subsistence  of  her 
crew,  and  except  so  much  coal  only  as  may  be  sufficient 
to  carry  her  to  the  nearest  port  of  her  own  nation. 

Earl  Granville's  Instructions  to  the  British  Admiralty,  Jul.v  19,  1870. 

Protection  of  hostile  skips  in  neutral  port. 
975.  No  public  armed  ship  of  a  belligerent  shall 
leave  any  waters  subject  to  the  jurisdiction  of  a  neu- 
tral, from  which  any  ship  of  the  other  belligerent, 
whether  public  or  private,'  shall  have  previously  de- 
parted, until  after  the  expiration  of  at  least  twenty-four 
hours  from  such  departure,  unless  the  commander 
give  his  word  of  honor  not  to  attack,  visit,  or  give 
chase  to,  the  latter  ship  during  tlie  whole  of  her  imme- 
diate voyage.' 

Barl  Granville's  Inatruciiona  to  the  British  Admiralty,  July  IK,  1870. 

'  As  other  provisions  of  the  Code  exempt  private  property  not  contra- 
band, and  render  the  conveying  of  contraband  a  public  offense,  it  might 
be  well  to  restrict  this  provision  to  public  ships  and  such  private  sliips  as 
present  evidence  of  soling  without  contraband. 

*  Thi^  rule,  which  Hautefemlle  proposes  as  a  substitute  for  the  twenty- 
four  hour  rule,  might  be  advantageously  adopted  as  an  alternative. 

Priority  of  departure. 

976.  In  the  cases  provided  for  by  the  lasr  article,  the 
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ship  which  came  into  the  neutral  waters  first  has  a.  light, 
and  may  be  required,  to  leave  first,  it' ready  for  sea. 

To  secure  this  right,  the  ship  must  give  to  the  local 
authorities  reasonable  previous  notice  of  intention  to 
leave,  must  punctually  adhere  thereto,  and  not  return 
before  the  termination  of  the  twenty-four  hours. 

Bernard')  Neutrality  of  Great  Britain  during  the  Ameriean  CiviX 
War,  p.  3T4;  citing  Be  Pietoye  et  Duverdy,  Traife  des  Prises.  Maritemes, 
vol. 1,  p.  108;  Saiitefeuille,vol.l,p.MS:  Ortolan,  Diplomatie  de  la  Mer, 
vol.  2,  p,  357. 

Prizes  not  to  be  sent  into  neutral  ports. 

977.  No  belligerent  shall  send  any  prize  taken  by  it 
into  the  waters  of  a  neutral,'  A  violation  of  this  article 
is  an  abandonment  of  the  prize. 

'  Thia  rule  is  new.  It  ia  drawn  from  Earl  (iraiiville's  I  List  met  ions  to 
the  Britisli  Admiralty,  July  19, 1870. 

Restvratioii  of  prizes  captured  in  molation  of 
neutrality, 

978.  It  is  the  duty  of  a  neutral  nation  to  take  pos- 
session of  prizes  captured  within  its  territorial  limits, 
or  sent  within  such  limits,  by  a  belligerent,  in  violation 
of  its  neutrality,  whenever  such  prizes  can  be  found 
within  its  jurisdiction  ;  and,  on  application  of  the  na- 
tion a^rieved,  to  restore  the  same  to  their  owners. 

Hailed,  Intern.  Lain  and  Laics  of  War,  p.  530 ;  Wheaton,  Elements  of 
Intern.  Late,  pt.  IV.,  di.  3,  %  13. 

Of  course,  this  Article  will  not  apply  where  the  validity  ol  the  cap- 
ture liaa  been  adjudged  in  a  prize  court  ;  beeanse  by  other  provisions  of 
the  Code,  full  faith  and  credit  must  be  given  in  eaeli  nation  to  the  judg- 
ments of  the  courts  of  every  other, 

Tran,'iactions  in  breach  of  neutrality  everywhere 
void. 

979.  It  is  the  duty  of  the  courts  of  a  neutral  nation 
to  treat  as  unlawful  all  tmnsactions  of  belligerents  and 
of  neutrals  in  violation  of  the  provisions  of  this  Book, 
or  in  violation  of  prohibitions  lawfully  declared  under 
them. 

The  present  law  of  nations  leaves  tliB  enforcement  of  blodjades  to 
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the  belligerents,  and.  neutral  oouna  will  not  tmnitl  a  contract  to  export 
contraband,  (Cliavasse,  Ex  pwiie,  in  re  GraEebrook,  11  Janst,  /V".  S..  400 ; 
04  Law  Jour..  Bank..  17 ;  13  Weekly  Sep.,  637 ;  13  Law  Timee.  N.  8.,  349 ; 
The  Helen,  11  .Turiit,  N.  8.,VXi5:  35  Laa  Jour.,  Adm.,  3;  1  Lam  Bep., 
Adm.,  1.)  or  relieve  against  an  illegal  recapture;  though  this  lias  been 
contested.  Bei'nard'g  IfeuiralUj/,  pp. 'd2'i-9.  But  wlien  contraband  traffic 
only  is  made  illegal,  the  obligation  of  tiie  neutral  may  properly  be  madp 
coextensive. 

Breaches  and  violations  of  neutrality  declared 
public  offenses. 

980.  Any  person  committing  an  act  within  the  tw- 
ritoria]  limits  of  anentral  nation,  which  involves  either 
a  breach  or  a  violation  of  its  neutrality,  except  one 
acting  nnder  lawfnl  superior  authority,  is  guilty  of  a 
public  offense. 

See  Halleek,  Intern.  Laie  «/(rf  Latss  of  War,  pp.  o38-o3I ;  1  Dmr  on 
Liaur'inee.  pp.  7,54--775. 

Redress  for  injuries  in  violation  of  neutrality. 

981.  A  neutral  nation  is  bound,  so  far  as  it  has  ju- 
risdiction, to  afford  a  remedy  for  all  injuries  which  one 
belligerent  may  commit  upon  the  other,  within  the 
limits  of  the  neutral,  and  in  violation  of  its  neutrality. 

HaUeck,  Intern.  Laic  and  Laws  of  War,  p.  516 ;  and  autboritiM  there 
cited.  The  above  Article  will  estend  somewhat  the  existing  rule,  which 
limits  the  redress  given  by  a  neutral  to  a  restoration  of  the  prize,  with 
costs.  See  I'tom,  Law  of  Nations,  Part  il.,  p.  487.  There  seems  to  he 
no  good  reason  why  tlie  neutral  courts  should  not  afford  full  redress,  if 
persons  or  property  come  within  their  jurisdiction. 

Neutral  and  helligerent  rights  and  obligations 
not  affected  by  adverse  belligerent  not  being  a  party  to 
Code. 

982.  The  pi-ovisions  of  this  Code,  in  reference  to 
the  relative  rights  and  obligations  of  neutrals  and  bel- 
ligerents, apply  between  nations,  paities  to  tliis  Code, 
although  the  adverse  belligerent  be  not  a  party  hereto. 

It  may  not  be  deemed  practicable  to  adopt  all  the  provisions  of  tliis 
Book  without  reciprocity.  To  the  extent  here  expresf^ed,  however,  per- 
haps it  will  be  feasible  and  advantageous  to  do  so. 
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Article  88ii.  Words,  how  used. 

084.  Words  elsewhere  defined, 

985.  Good  faith. 

886.  Notice, 

987.  Actual  uotice, 

B88.  Constructive  notice, 

989,  Certain  persons  deemed  to   h 

notice. 
mo.  Who  are  principals, 
991.  Who  are  accessories, 
903.  Genders. 
903,  Numbers, 

994.  Computation  of  time. 

995.  Code,  everywhere  locally  binding. 

996.  National  powers,  how  exercised. 

997.  Powers  and  jurisdiction  not  obligatory. 

098.  Forging  or  counterfeiting  public  securities,  &c, 

099.  Uttering  forged  instrument  or  coin, 

1000.  Peijury. 

1001.  Bribery  or  menace  of  public  agent, 

1003.  Violation  of  provisions  of  the  Code,  by  whom 
punishable. 

1003.  Punishment  for  public  offenses, 

100*,  Punishment  of  other  violations  of  the  Code. 

1005.  Violation  of  any  provision  of  the  Code  by  pub- 
lic agent. 

1000.  Accesslousofnations  to  this  Code, 

1007,  Kescission  of  adoption  of  Code, 

1008,  Time  when  adoption,  or  rescission  of  adoption, 

of  Code  takes  effect. 

Words,  how  used. 

983.  Words  used  in  this  Code  are  to  be  understood 
in  their  ordinary  sense,  except  when  a  contrary  inten- 
tion plainly  appears,  and  except  also  that  the  words 
hereinafter  explained  are  to  be  understood  as  thus  ex- 
plained. 

Civa  Code,  reported  for  Nett  York,  §  1099 
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Words  elsewhere  defined. 

984.  Whenever  the  meaning  of  a  word  or  phrase  is 
defined  in  any  part,  of  this  Code,  such  definition  is  ap- 
plicable to  the  same  word  or  phrase  wherever  it  occurs, 
except  where  a  contrary  intention  plainly  appears. 

Gwil  Code,  reported  for  New  York,  g  3000. 

A  list  of  all  words  elsewhere  defined  appears  in  the  Index  under  the 
title  Definitions. 

Goodfaith. 

985.  Grood  faith  consists  in  an  honest  intention  to 
abstain  from  taking  any  unconscientious  advantage  of 
another,  even  through  the  forms  or  technicalities  of 
law,  together  with  an  absence  of  all  information  or  be- 
lief of  facts  which  would  render  the  transaction  un- 
conscientious. 

Cira  Code,  reported  for  New  York,  g  MU7. 

Notice. 

986.  Notice  ie  either  actual  or  constructive. 

Civa  Code,  reported  for  New  York,  %  3008. 

Actual  notice. 

987.  Actual  notice  consists  in  express  information 
of  a  fact.'  The  duty  of  giving  notice,  imposed  by  any 
provision  of  this  Code,  requires  actual  notice. 

"  Civa  Code,  repoHedfor  New  York,  g  30O9. 

Constructive  notice. 

Constructive  notice  is  notice  imputed  by  the 
law  to  a  person  not  having  actual  notice. 
OvM  Code,  reported  for  Ne>c  York,  g  2010. 

Certain  persons  deemed  to  hate  constructive  notice. 

989.  Every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon  inquiry  as 
to  a  particular  fact,  and  who  omits  to  make  such  in- 
quiry with  reasonable  diligence,  is  deemed  to  have 
constructive  notice  of  the  fcict  itself. 

Givil  Code,  reported  for  New  York,  §  2011. 
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Who  are  'principals. 

990.  -Al'  persons  concerned  in  the  commission  of 
any  offense  against  the  provisions  of  this  Code,  whether 
they  directly  commit  the  act  constituting  the  offense, 
or  aid  or  abet  in  its  commission  though  not  present,  are 
principals. 

The  Pmi.nl  Ooile,  reported  for  Neir  York,  §  37, 

Who  are  accessories. 

991.  -'^11  persons  who,  after  the  commission  of  any 
offense  against  the  provisions  of  this  Code,  conceal  or 
aid  tlie  offender  with  knowledge  that  he  has  committed 
such  offense,  and  with  intent  tliat  he  may  avoid  or  es- 
cape from  arrest,  trial,  conviction  or  punishment,  are 
accessories. 

The  Pf-nal  (hile.  reported  fin-  JVcic  Tori:,  g  38. 

GeTiders. 

992.  Words  used  in  tliis  Code  in  the  masculine 
gender  include  the  feminine,  except  wiiere  a  contrary 
intention  plainly  appe-ars. 

Cml  Code.,reported  for  Nmr  YnrM,  g  30211, 


993.  Words  used  in  this  Code  in  the  singular  num- 
ber include  the  plural,  and  the  plural  the  singular,  ex- 
cept where  a  contrary  intention  plainly  appears. 

Cita  CoOe.Tepartedfm-  Nfjo  York,  §  2037. 

Computation  of  time. 

994.  Time  expressed  in  days  or  hours  in  any  pro- 
vision of  this  Code,  or  in  any  agreement  or  instrument 
to  which  this  Code  is  applicable,  is  to  be  computed  by 
excluding  tlie  first  and  including  the  last,  except  where 
a  contrary  intention  plainly  appears, 

Sse  the  conflict  of  aQthoritiea  on  this  point  in  respect  to  armistice  anii 
truce,  in  HaUeck,  Intern.  Law  and  Laie^  of  War,  p.  659. 

Good  reasons  can  be  given  for  either  of  the  ruies  that  have  been  sug- 
gested.    Tlie  important  eonaideration  ia  to  Imve  an  uniform  rule,  whicli 
accords  with  common  usage  and  opinion. 
21* 
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Code  everywhere  locally  hhulin 

i995.  The  provisions  of  this  Code,  and  the  amend- 
ments and  additions  which  may  be  made  thereto,  and 
regulations  agreed  on  by  the  nations  uniting  in  it,  in 
order  to  carry  its  provisions  into  effect,'  shall  be  bind- 
ing upon  all  peraons,  offloers  and  tribunals  in  such  na- 
tions, anything  in  their  local  laws  to  the  contrary  not- 
withstanding. 

'  Sncli  regulations  are  eontemplatfid  bj  Articles  443,  44B,  468,  478,  483, 
538.  703.  etc. 

National  powers^  how  exercised. 

996.  National  powers  mentioned  in  this  Code  with- 
out designating  the  department  of  government  by  which 
they  are  to  be  exercised,  may  be  exercised  by  any  de- 
partment authorized  by  the  constitution  and  laws  of 
the  nation. 

In  some  cases  the  Code,  as  13  usual  with  treaties,  requires  the  a«t  of  a 
particular  department,  as  in  the  ease  of  the  letters  ol  credence  of  a  publie 
minister,  or  the  passport  of  a  ship,  which  must  he  iasued  bj  the  executive 
department ;  or,  as  in  caaa  of  extradition,  which  contemplates  the  con- 
currence of  acta  of  the  judiciary  and  the  execatiTe.  In  others,  as  in  the 
case  of  the  treaty-making  power,  the  question  is  determined  by  the  do- 
mestic constitution. 

Powers  cmd  jurisdiction  not  obligatory. 

997.  The  exercise  by  the  nations  of  the  powers,  ju- 
dicial or  otherwise,  declared  by  this  Code  to  belong  to 
each  nation,  is  not  obligatory  upon  it,  except  where 
it  is  expressly  so  declared,  or  where  the  Code  gives  a 
right  which  is  dependent  on  the  exercise  of  the  power. 

The  Code  declares  tbe  exercise  of  power  obligatory  in  aoino  cases, 
such  as  estradition.  In  some  others  it  gives  a  right  which  ia  equivalent, 
as  iu  the  case  of  provisions  allowing  foreigners  to  sue  in  the  courts.  In 
most  eosea,  as  for  instance,  in  case  of  the  jurisdiction  to  grant  divorces,  it 
merely  defines  the  extreme  limit  of  national  jurisdiction,  leaving  each 
uation.to  go  as  far  in  the  exercise  of  such  judicial  power,  as  its  laws  may 
provide. 

Forging  or  counter/ eiting  public  securities,  &c. 

998.  Every  person  who,  within  the  jurisdiction  of 
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a  nation,  party   to   this  Code,  with  intent   to  defraud, 
forgps,  counterfeits,  or  falsely  alters  : 

1.  The  great  seal  or  principal  seal  of  any  natioii  or 
state  whatever:  or  the  seal  of  any  court  or  tribunal,  or 
public  officer  authorized  or  created  by  the  law  of  any 
nation,  or  who  falsely  makes,  forges  or  counterfeits  any 
impression,  purporting  to  be  the  impression  of  any  such 
seal ;'  or, 

2.  Any  certificate  or  other  public  security,  issued  or 
purporting  to  have  been  issued  under  the  authority  of 
any  nation  whatever,  by  virtue  of  any  law  thereof,  by 
which  certificate  or  other  public  security  the  payment 
of  any  money  or  delivery  of  any  property,  absolutely 
or  upon  any  contingency.  Is  promised,  or  the  receipt  of 
any  money  or  property  acknowledged  ;'  or, 

3.  Any  gold  or  silver  coin  issued  by  the  govern- 
ment of  any  nstioii  whatever,  to  subserve  the  purposes 
of  money,  with  intent  to  sell,  utter,  use  or  circulate 
the  same  as  genuine  within  any  nation  whatever,  or  to 
injure  or  defraud  any  nation  whatever,  or  the  members 
thereof ;"  or. 

4.  Any  postage  or  revenue  stamp  of  any  nation 
whatever,  or  wlio  sells,  or  offers,  or  keeps  for  sale  as 
genuine,  or  as  forged  any  such  stamp  knowing  it  to  be 
forged,  counterfeited,  or  falsely  altered  ;  or, 

5.  Any  postal  money  order,  certificate,  receipt,  or 
other  writing  for  the  purpose  of  obtaining,  or  receiving, 
or  of  enabling  any  other  person  to  obtain  or  receive 
from  any  nation  whatever,  or  any  of  its  officers  or 
agents,  or  its  post  department  any  sum  of  money  ;  or, 

6.  Any  public  act,  record  or  judicial  proceeding  of 
the  tribunals  ;  or  any  certificate  of  acknowledgment  or 
proof,  or  other  official  certificate,  of  any  officer  or  agent 
of  any  nation  whatever,  intended  for  use  within  any 
nation,  party  to  this  Code  ; 

Is  guilty  of  a  public  offense. 

By  thir  aiid  tlii'  iiKst    Article,  rurl.ii.in  (iftensps  agajnat   die    law   of  auv 
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nation  whaiever,  \vhet]ier  a  party  to  the  Code  or  not,  are  declared  pvN.ic 
ofemes,  and  therefore  punishable,  as  prescribed  by  Article  1003. 

'  The  Penal  God«  reported  for  the  State  of  Ifeie  York,  %  554 ;  Act  of 
Congress  of  the  United  States,  March  3, 1835,  |  27,  4  V.  8.  &at.  nt  L.,  115. 

'  The  Penal  Code,  reported  for  the  State  of  Mw  York,  %  555, 

'Z<I..^g  567,568, 

UUering  forged  instrument  or  coin. 

999,  Every  person  who,  with  intent  to  defraud,  ut- 
ters or  publishes  as  true,  within  the  jurisdiction  of  any 
nation,  any  thing,  the  forging,  altering  or  counterfeiting 
of  which  is  hereinbefore  declared  to  be  punishable, 
knowing  the  same  to  be  forged,  altered  or  counter- 
feited, is  guilty  of  a  publii^  offense. 

The  Penol  Code,  reported  for  the  State  of  New  York,  i  577. 


1000.  Every  person  who  commits  perjury  or  suborn- 
ation of  perjury  before  a  tribunal  or  officer  of  any  na- 
tion, a  party  to  this  Code,  on  the  taking  of  testimony 
pursuant  to  an  application  of  a  fore^n  tribunal,  under 
article  664,  is  guilty  of  a  public  offensi'. 

Bribery  or  menace  of  public  (tgeut. 

1001.  Every  person  who  gives  or  offers  any  bribe 
to,  or  attempts,  by  threats  or  violence,  or  any  other 
corrupt  means,  to  influence  any  officer,  agent  or  ser- 
vant of  a  nation,  a  party  to  this  Code,  of  which  the  per- 
son offending  is  not  a  member,  or  to  whose  jurisdiction 
he  is  not  subject,  in  respect  to  any  matter  affecting  the 
duty  of  such  officer,  agent  or  servant  to  bis  nation,  is 
guilty  of  a  public  offense. 

If  a  member  of  a  nation,  being  within  its  jurisdiction,  corrupt  its 
officers,  it  is  a  matter  of  municipal  cognizance.  But  if  lie  take  advan- 
tage of  being  in  any  other  jurisdiction  to  commit  the  offense,  or  if  lie  be 
a  foreigner,  the  oflense  may  well  be  cognizable  by  either  nation. 

Yiolation  of  -promnons  of  the  Code,  hy  whom 
pU7us7iabl€. 

1002.  Any  willful  violation  of  a  provision  of  this 
Code,  whether  declared  to  be  a  public  offense  or  not,  is 
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INTBKKATrOHAL"  CODE.  69.9 

punishable,  whim  jurisdiction  of  the  person  of  the 
offender  is  acquired,  either  by  the  nation  aggrieved 
thereby,  or  by  that  within  whose  jurisdiction  the 
offense  was  committed. 

For  public  offenees,  extradition  is  allowed  by  Artiolo  314.  The  case 
of  confticting  claims  for  possession  of  the  offender,  is  provided  for  by 
Article  224. 

Punishirient  for  public  offenses. 

1003.  The  punishment  of  any  act  which  is  declared 
to  be  a  public  offense  by  the  provisions  of  this  Code, 
shall  be  that  which  is  prescribed  by  the  law  of  the 
place  where  the  conviction  is  had,  for  the  same  or  a 
similar  infraction  of  ila  criminal  law. 

Punishment  (>f  otJier  violations  of  the  Code. 

1004.  Any  willful  violation  of  a  provision  of  this 
Code,  not  otherwise  provided  for,  is  a  misdemeanor 
punishable  by  tine,  not  exceeding  the  amount  of  the 
injury  done,  and  five  thousand  dollars  in  addition 
thereto,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court. 

Violation  of  any  provision  of  the  Code  by  public 
agent. 

1005.  N"  violation  of  any  provision  whatever  of 
this  Code,  by  any  offlcftr,  agent,  (jr  servant  of  any  na- 
tion, party  thereto,  in  the  performance  of  his  daty  as 
such,  shall  be  deemed  a  public  offense,  punishable 
uniler  this  Code  ;  but  redress  must  be  sought  from  his 
own  nation, 

Acces.HoiiS  of  nations  to  this  Codt. 

1006.  Any  nation  may  accede  to  this  Code  or  any 
part'  thereof,  by  adopting  or  ratifying  the  same  in  the 
form  prescribed  by  its  own  constitution  and  laws,  and 
giving  notice  thereof  to  fi  II  the  other  parties. 
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630  OUTLINES    OF    AN    INTEItN'ATIONAL    CODE. 

'  Thus  Book  First,  on  Peace,  may  be  adopted,  without  t!ie  Book  on 
War:  or,  the  Unifokm  Reotjlatiobs  for  Motuai,  Cokvesimkce, 
Part  III.,  or  any  of  the  twelve  Titles  therein  contained,  may  be  acceded 
to,  separately :  or,  Division  Second,  on  Pbivatb  iNTEnNATroNAL  Law  ; 
and  so  of  several  other  portions  of  the  Code. 

Mescixsion  of  adoption  of  Code. 

1007.  -^iy  nation  may  in  the  same. manner  as  pre- 
scribed in  the  last  article  for  its  adoption,  rescind  its 
adoption  of  the  Code,  as  to  the  whole  or  any  part  of  it, 
whether  such  adoption  was  partial  or  entire. 

Amendmenls  io  the  Code  are  provided  for  by  Article  538. 

Tiine  when  adoption,  or  rescission  of  afloption^  of 
Code,  takes  ^ect. 

1008.  The  adoption  of  this  Code  by  any  nation  shall 
take  effect  at  the  expiration  of  one  year  from  the 
notice  required  by  arti<'le  1006,  unless  an  earlier  time  is 
fixed  by  the  notice. 

A  reacissiou  of  sach  adoption  shall  take  effect  at 
the  expiration  of  one  year  after  notice  of  the  rescission, 
unless  a  later  time  is  tixed  by  the  notice. 
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Page 
i,  ttnvial.     See  Tekritort  op  Nation. 

Accessories,  wlio  are 635 

Acquisition  of  territory,  right  of.     See  Tekeitort  of  Xation. 

Action  for  forfeiture  brought  onlj  in  nation  imposing  it 499 

for  real  property,  or  injuries  tliereto,  wtere  brought 430 

See  Courts;  Juosmbnt;  Judicial  Power;  Limitations; 
Military  Forces;  PEeacRiPTiONS. 

Admisistbation  of  estates  of  foreigners  by  coasula 177-183 

See  FORBiGHERS,  Sighta  of  Property. 

of  eetate  of  decedent,  juriBdiction  to  grant 457 

limit  of 458 

local  nature  of  power  of  ... .  459 

principal  and  ancillary 459 

title  to  personal  property  acquired  through  foreign.  459 

Administbatoh,  actions  by  foreign 469 

against  foreign. 461 

title  to  personal  properly  vested  in  foreign 459 

how  far  ancillary,  represents  estate 460 

duty  of  ancillary,  to  transmit  assets  to  principal, , .  460 
See  Phopbrty, 

Admiralty  jurisdiction  of  a  nation,  extent  of 463 

uniform  procedure  in 463 

See  Capture  ;  Ship  ;  and  Prkb. 
Agents,  public.     See  Consvls  ;  Public  Aoents  ;  Pcblic  Ministers. 
Alieks.    See  Enemies  ;  Poreiqners. 

ALLEftlArfCS,  defined 136 

estinguiahment  of 136 

renewal  of 137 

oath  of,  to  an  invader,  by  inliabitanta  of  a  country  ....  481 

22* 
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ALLEfuA.vcE  suspended  by  niilitury  ocoupiitioii  of  territory  by  eaemy  4S;3 

of  membera  of  conquered  nation IKI4 

SeH   ExPATiiLvnos  :   Nattonaj.  CHAPiAfrfni ;   Natl-- 

Alliance.     See   iKTKRNATrosAi.   Coue;   Neiteai.  ;   NKrTnALJTv : 
Treaty  ;  Wak. 

Ai.LiEfi,  employmisnt  of  savage,  unlawful 448 

wlioare : IKIS 

right  tn  judge  of  justness  of  nause  of  war (i09 

interoourae  with  enemy  by  consent  of 609 

not  bound,  without  consRnt,  by  compacts  with  enemy 610 

estaUisliment  of  prize  courts  within  eountry  of SIO 

Ambassaddb*.     See  Public  Arbnts  and  I'h'blic  Mimsteh^'. 

AitBi.i.ANCE;j,  defined ■ olO 

supplies  of,  not  snbjeets  of  capture 511 

withdrawal  of  persons  in  service  of,  after  capture  ....   5il 
See  HosnTAi,s. 

Anarchy,  effect  of,  upon  continuity  of  existence  of  nation 11 

Annex.ytios  of  one  nation  to  another 12 

of  part  of  territory  of  nation 12 

APPEAR:tscE,  voluntary,  equivalent  to  personal  service  of  process.. .   428 

AppniTRNAKrEH,  defined 197 

of  land,  defined 395 

AimiTTiATTox,  High  Tribunal  of,  how  formed 370 

to  decide  iiitemntiona?  wmtroversies  370 

each  nation  bound  to  unite  in  High  Tribunal  of 370 

by  decision  of  High  Tribunal  of.,  .  370 

Abmistice,  defined .105 

authority  to  make -506 

binding  upon  all  peraons  uijon  publication HOG 

languEige  of,  when  nrabiguone.  how  interpreted 507 

effect  of 507 

upon  bellijterent's  power  over  pei'sons  and  prop. 

interference  to  prevent  violation  of fi08 

how  terminated 1)08 

not  terminated  by  uuautliorlKed  hreaeli ri08 

UostiUti<«  without  noticie  upou  espiration  of 509 

See  Gf«>D  F.VTTii. 

Aiiiiy  .\SD  Saw,  limit  of  permanent  force  employed  in 307 

AssABsiN.VTHiN,  aud  otlieracts  of  private  reventrt,  unlawful, .  497 

Asylum,  right  of 84 

obligation  of  nations  to  surrender  persons 84 

to  fnrnisli  to  criminals,  paupers,  &.c.,  an  85 

conspiracy  against  friendly  nation  wirliiii  nation  of 86 

See  Convicts  ;  ExTRAiJiTroN. 
AvEii AGE,  general.     See  Qenkhal  Avehage. 
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BANKuri'TCv.  ¥allditv  of  discharge  in i^^ 

jadgomat  of,  wiibout  transfer  of  property 457 

SeeJuDKiAi,  Proceedixcb. 

Bbij.ig,ere5T,  defined 4fiT 

authority  limited  by  actual  power 483 

may   BUBpend   obligations  of    persons  held    to    ser- 


rljfhta  cease  upon  ti 
See  iNsuiifiKNTS ;  Inwuriibctius. 
Be!.i,igekest  OccuPATiits.     See  Militauv  Occcpation. 

Bt,(ickaj>E  of  military  ])orta  only  to  prevent  contraband  trade 5'?3 

BoMBATtDMEST  o(  defensBleHS  place,  unlawful 497 

ot  city  or  town  to  be  notified  to  its  authorities 490 

removal  of  passive  Bnouiies  before 4S9 

Booty,  public  movable  property  or  contraband  only  may  be 538 

BoDKDARlEK,  marks  or  monuments,  injuring 17 

See  Tbrritoby  of  Nation. 

Bribery  of  enemy's  officers  or  agents,  unlawful 5O0 

or  menace  of  public  agent,  a  pablic  offense 638 

Bbiugbs  may  be  destroyed  by  belligerent,  when 535 

Brigands  are  crimiiialB  witliout  protection  of  laws  ot  war 480 

Cafacitv  of  individuals  governed  by  law  of  place .^78, 380 

personal,  as  to  real  property 381 

of  corporations,  governed  by  law  under  which  tliey  exist.   381 

of  person,  wliec  courts  may  determine  legal 429 

See  Wiu.. 

Captukb,  public  skips  surprised  by  war  free  from 539 

private  property  esempt  from 539 

rescne  of  pei'son  or  property  after,  when  lawful 541 

goods  on  board  ship,  eserapt  from 552 

of  persons  and  things  contraband  of  war 553 

of  ships  under  hostile  convoy 558 

of  ship  resisting  lawful  visitation  or  search  by  force 539 

after  visitation  and  search 560 

propur  evidence  ol'  probable  cause  for -  -■'.  S60 

sending  ship  to  port  for  adjudication  on  validity  of 561 

in  charge  of  prize  master  and  crew.  .   564 

of  ship  or  carfio  incapable  of  being  sent  to  port 562 

detention  of  persons  and  papers  on  board  ship,  upon.    . . ,   563 

of  private  ship,  grounds  of  suspicion  for .  .  505 

passive  enemies  or  neutrals  on  board  ship  upon. 307 

of  ship,  duty  of  prize  officer  upon 568 

release  of  persons  and  things  after  unlawful 569 

indemnity  for  unlawful ...  5S9 

of  an  attacking  ship  as  prize  by  any  ship 573 

by  violation  of  neutrality,  or  l>reaph  of  Code,  unlawlul   ..   .iTD 
jurisdiction  of  remedy  against  wrongdoer  upon  illegal,  . . .  579 
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634  INDEX. 

PBge 

fAPTL'RE  ot  persona  or  property  in  illeg'sl  traffic  or  intercourse 598 

See  Goods  ;  Piracy  ;  Pbivatebring  ;  Prize  ;  Pkofbrttt  ; 
Retaptdue;  Ship. 

Capititlation  ot  fortified  place,  Injury  to  works  after 509 

Cargo.    See  Capture  ;  Contraband  of  War  ;  Goods  ;  Property. 

Carriers  punishable  tor  torts  against  immigrants 435 

Cartel  for  excliange  ol  prisoners  of  war 524 

breach  of 525 

ship,  defined 535 

pass  and  flags  to  be  carried  by 525 

free  from  capture  and  to  be  protected,  when 535 

Certificates,  contents  of  official,  for  parposes  of  evidence 443 

forging  official,  a  ptthlie  offense 637 

Cbssion  op  Territory.    See  rBESiTORY  ok  Natioh. 

Chaplains.    See  RBLKiiouB  Service. 

CHABGBe  D'AFFAIRES.  See  Public  Ag-ents  and  Public  Minibtbrs, 

Citizen,  defined 3 

See    Expatriation  ;   Foreigners  ;    National   Charac- 
ter ;  Naturalization. 
Civil   War.      See   Inbtiroents  ;   Ikstirrbction  ;   Intrbvkjjtios  ; 

Mediation. 
Code.    See  Intern  ational  Code. 

Coins,  what  gold,  a  legal  tender  in  any  nation 391 

silver,  iBsaed  to  facilitate  minor  transactions 393 

a  legal  tender  to  what  extent 392 

varying  from  standard  weight  or  fineness 393 

standard  weights  for  testing 394 

government  scrutiny  of 394 

may  be  called  in  by  proclamation 395 

after  recall,  cease  to  be  legal  tender 395 

uncurrent,  may  he  destroyed  by  any  person 295 

of  base  metal  not  current  between  nations 39fi 

counterfeiting  gold  and  silver,  a  publin  offense .   fi37 

See  Money. 
C-Oij,iSiON,  ripht  of  navigation  subject  to  regulations  for  avoiding.  .     35 

rules  for  avoiding 300 

losses  caused  by,  how  to  be  borne 310 

caused  by  faults  of  navigation Sll 

of  ship  unlawfully  engaged  in  navigation 311 

party  in  fault  upon  a ,  312 

ship  and  freightage  due  liable  for    313 

freight  and  its  owners  not  liable  for 312 

daringeompulaorypilotage.ownerand  ship  not  liable  for.  313 

beyond  jurisdiction  of  any  nation,  damages  for 4fi3 

Commerce,  reciprocal  liberty  of  navigation  and ,   33S 

what  acts  are  not  to  be  considered  acts  of 336 

Commission  to  talte  testimony 65 
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Commission,  Joint  High,  in  si^ttle  differonces  between  nations 3B!I 

oi  diplomatic  officers.     See  CoKsri.s ;  Pi:blic  Agents  ; 
Public  Ministers. 

CojiMissiONKES,  agents  of  international  intercourse 37,  77 

rpBidence  of,  defined ii7 


COMiT.AiUT  of  one  nation  against  anotlier 369 

full  answer  to  he  made  to  a  nation's 369 

CoNFKKBSCB,  annual,  of  rspreaentatives  of  nations 371 

CONPisoATiON,    See  Captubb  ;  Contr.\b.*nd  of  Wak  ;  Phopehty  ; 

Ship. 
CocfiitESS  Of  Nations.     See  (^(NFBREBfE, 

Conquest,  defined 20 

war  terminated  by  .complete 003 

completed,  defined 604 

eflect  of,  on  <:ivil  and  political  rijrlils 605 

on  title  to  pablic  property BCi 

See    Ai.T.EHiANCB  ;    SationaTj    Chabactgr  ;    Rb-Con- 
liiTEST  ;  Terbitoby  op  Nation. 

Consuls,  defined 58 

nation  and  reBidence,  defined 37 

classes,  I'ank  and  powers  of,  fixed  by  tlieir  nation o8 

duty  of  nations  to  receive 60 

exclusion  of 60 

may  be  forbidden  to  engage  in  business 61 

appointment  and  removal  of  subordinates 61 

must  have  commissiim  of  aatliority 01 

exequatur  or  permiseion  to  act 61 

commisBion  and  exequatur  not  required  for  temporary. ...     63 

mast  notify  local  authorities  of  appointment 63 

of  receipt  of  exequatur 63 

power  as  to  marine  deserters 135, 136 

administration  of  estates 177-188 

wrecks 186-188 

solemnization  of  marriagea 387 

adjustment  of  average  and  regulation  of  repairs,  316 
judicial  proceedings  affecting  members  of  liis 

nation 431 

controversies  on  ship- board 431 

protection  of  members  of  friendly  nation 64 

power  to  take  and  authenticatt!  affldavils,  &f 64 

to  execute  commissious  for  taking  testimony. 65 

to  appear  for  member  of  his  nation 431 

to  issue  passports 67 

to  sanction  emancipation  of  minors 67 

certified  copies  of  acts  of,  primary  evidence  of  originals, . .     67 

acts  presumed  to  be  authorized  by  instructions 68 

power  to  seek  protection  of  rights  of  hia  nation 68 
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^,  diplnmal 
powers,  Iiiiw  tt 

not  terminated  by  nliange  of  gove 
riglit  of  passage  through  nation  ot  residence TU 


dutj'  BB  wiineHa  in  tiibunals  of  nation  of  r 

official  books,  papers,  &o..  not  to  be  seized,  &c 75 

business  books  and  papera  may  be  examined 75 

dwelling  and  office  inviolable 76 

genei'al  subjection  to  local  law 76 

are  Bubject  to  martial  rule 481 

[fArTF.s  ajjaiiiBt  foreijjn  nation,  piinisliment  of 4B5 

.BASH  OF  Wau  may  be.  seined  and  Ijeld  by  bellijterent 5ii3 

title  to  property,  seized  by  belligerent. 388 

kinds  of 544 

when  persons  are 545 

siiipa  used  or  destined  for  use  of  enemy  are. .  545 

when  goods  are 54S- 

when  documente  are 353 

contents  of  mails  aro  nol 553 

detention  and  confiscation  of 553 

freiffhtagi!  of  jjoods.  forfeited ."ir'i.l 

anrrender  of  contents,  discharges  ship,  when.  503 
persona  and    things,   lo   be   brought   before 

priKB  court 56!) 

trial  of  persons -  ■   58() 

See  Ships. 

Kcr  made  and  performed  in  same  nation,  law  governing 411 

in  different  nations,  law  governing..   iVi 

law  govLTuing  interpretation  of 413 

unlawful  everywhere,  if  forbidden  bylaw  of  the  nation. .  41.i 
if  violating  express   provision  of 

thcCo<le 4in 

if  intended  to  violate  Ian'  of  nation 

party  to  Code 41(p 

pliMK  of  making,  defined 417 

made  by  several  patties  in  different  places, .  , 41K 

special  agreement  as  to  plae«  of  consiimmaling 4HI 

presumed  place  of  making +19 

place  of  niakinft  of  implied 41  i) 

effecl  of  false  representations  us  to  place  of  making 430 

JormiilUtm  requisite  for  the  making  of  a. , 430 

of,  by  several  parties  in  diiferent  places 431 

effect  of  war  upon  executory 582 

annulled  by  war  not  revived  by  peace 583 

ime  for  performance  of 583 

reit,  fie.,  for  delajinic  performance  of 583 
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directly  aubserviiig  the  ijai'poses  of  usr 

i>f  passive  euemieu,  wlipu  lawful. 

See  Capacitv  ;    Law  ov  Place;  Negotiable  Isstki 
MBST ;  Obligation  ;  Theatt. 

Convicts,  expalsion  at  fcireij^ii,  4c, ,  entering  fl  niitiuu 

obtrusion  of  foreign,  &c,  upon  a  aation  unlawful 

See  Asylum. 
Convoy.    See  Ship. 
COPYRlGBT,  rijjht  of  protection  of 


includes  right  of  translation,  if  reserved 279 

right  of  cmnBlator  to 880 

in  existing  works 380 

See  Letters  ;  Newspafekh  ;  Prodcct  op  ttik  Mind. 

sia,  esistence  anil  capacity  of 381 

See  Taxation. 

CoRREaPONDiNG  clandestinely  with  faction  of  enemy,  unlawful 500 

See  Ebemv. 
fOUNTEKKEiTiNG  national  seal,  papers,  money,  &e.,  by  foreigners.,.  .43S 
jrreat  seal  of  a  nation  ;  seal  of  any  court  or   tri- 
bnnal ;  pnlilic  securities;  gold  and  silver  coin  ; 
postage  or  revenue  stamps,  a  public  offense  .  .   B37 

uttering  counterfeit  iustrniiient  or  coin 638 

See  FORCiNO. 
CiiunTS  or  tribunals  of  nations  open  to  all  foreigners  or  nations. 434,  435 
may  decline  jurisdiction  in  cases  between  foreigners,  when.  436 

cannot  execute  process  within  foreign  nation. 436 

duly  to  OBSist  foreign,  in  procuring  evidence 443 

counterfeiting  seal  of  any,  a  public  oflense .  627 

See  Action;  C.ipacitV;  Consul;  Damages ;  Evidesce  ; 
PoBEiaNERs;  Judgment;  J udi^ial  Power ;  Judicial 
Record  ;  Law  or  Place  ;  Milit.^ry  ;  Oath. 

Crime,  pursuit  of  inmate  uf  fowijm  ship  upon  high  seas  for 430 

See   AsYLUSf;   Cosspik.'VCIBm  ;  F.Xtiwdition;  Public  Min- 

Criminal  Jurisdiction  of  nation  over  ita  members 433 

over  ftireiguers 433-fl 

Damages  caused  by  act  or  omission  lieyoncl  jurisdiction  of  nation..  .  433 

measure  of,  in  judicial  proceedings 438 

for  coUisioo  beyojul  j  urisdiclion  of  any  nation 463 

See  Obligation. 

Day,  defined 3(50 

See  MosTii ;  TiME ;  Year. 
Debts,  apportionment  of,  upon  division  of  nation 13 
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Page 

*,  public,  not  confiaoablo 581 

See  LlSlITATION  ;  PRESCRIPTION  ;  Tasatios. 

iiTiONB,  Accessories S25 

Allegiance. 136 

Allies 609 

Ambulances 510 

Appurtenauces 197 

of  land 305 

Armistice 505 

ATorftg«,  general 315 

Belligerent 467 

Cartel  ship 525 

Citiaen 3 

Collision,  party  in  fault  upon  a 313 

Commissioner's  reaidence 37 


completed 604 

Consuls 58 

Cousul's  nation  and  residence 37 

Contract,  place  of  making' 417 

Day 360 

Desertion,  marine 134 

Despatches  of  state 347 

Divorce 455 

Domicil 146 

original  and  secondary 147 

derisative  and  voluntary,  secondary 147 

Eminent  domi 


Enemy 491 

Expatriation 137 

Fixtures  of  land 395 

Forfeiture 429 

Good  Faith 634 

Hospitals 510 

Hostage 523 

Jettison 214 

Jurisdiction,  national 159 

Land 394 

Law  of  place 160 

Marriage 382 

Member 3 

Metric  unit  of  length 348 

weight 348 

Military 474 
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Dbfinitioss,-  MHitprylHiv.  . . 475 

occupation 483 

port 5T3 

Minislefs  nation 37 

Mouth 359 

Nation 3 

National  character  of  persons 120 

NaturalizatioB ...   138 

Neutral 1)12 

active  ai 
passive  ai 

Nentrality,  breach  o/ 613 

violation  of , G12 

Notice,  actual 624 

ODnBtructiv« 634 

Obliitalion 410 

Ownership 898 

Parole 528 

Party  to  tlie  record 437 

Passport .......  IW 

Peace,  tlnie  of .      ...   369 

Pirates 33,83 

Principals 635 

Property 393 

Public  minister,  personal  and  official  family  of  . . . 45 

Reprisal 471 

ne(pitive 473 

poBitive 473 

Salvage- 333 

Seaa 4ti3 

high 23 

Ship 197 

foreign 198 

domestic 198 

sailing  ship ...  201 

ship  under  steam ,  - .  301 

Sovereignty 8 

Spies 503 

Spoliation  of  papers 567 

Stratagems 001 

Subject 3 


Territory 14 

Transfer 401 

voluntary 401 

Treaty '?8 

Truce 503 
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Will , , 406 

Year ^59 

Derghut.     See  Sai.vaoe  ;  Wrecked  Siiii", 
Descent.    See  Succession. 

Debebters  may  be  received  aiid  enlisted 505 

enlistment  of,  no  protection  from  punishment. 505 

eittradition  of  inacme.     Sea  Extradition. 

Desertion,  marine,  defined 1S4 

solicitation  of,  from  military  duty,  unlawful 304 

Despatches  to  or  from  public  agent,  interfereuce  witli 43 

immunities  of  bearers  of  public  minister'a 57 

of  state,  defined 347 

are  contrabiind  of  ivar,  when 558 

Bee  TBLEftBAPHrc  Despatches. 
Destination.    See  Ship. 

Diplomatic  Powers,  falsely  asaumuiic,  a  public  otfensi!. 38 

Disarmament.    See  MtLixAnv  Ser\[ck. 

Discovery  of  new  territory,  right  of 28 

authority  for 3S 

effect  of  want  of  authority  for 38 

fiubsequent  ratification  by  a  nation  of  unauthorized 98 

of  territory  by  nation  gives  it  right  of  possession. ......     28 

beneficial  occupation  of  territory  after 29 

limits  of  continental 29 

abandonment  of  right  of  possession,  after 29 

Djstribvtion.    See  Succession, 

Divorce,  power  of  nation  to  grant. .   453 

douiicil  required  for  jurisdiction  lo  grant ,    .   453 

jurisdiction  tor,  unaffected  by  ciiange  of  doraicil 453 

complaint  from  either  party  in  suit  for I 453 

judgment  of,  for  defendant 433 

is  everywhere  valid ........    .        453 

sufficiency  of  cause  of 453 

in  evasion  of  provisions  of  Code,  everywhere  invalid 454 

enforcement  of  obligations  imposed  liy  judgment  of 454 

'disalDil ities  imposed  by  judgment  of,  are  local 454 

deflued 455 

See  JtjDiciAi.  Proceedings. 

DocUMsasTS  are  contraband,  when. 553 

Domain,  eminent. . , 21 

internal - .     21 

effect  of  change  of  government  on !3 

DOMiciL.  original  and  lecondarn 146 

defined !46 


dbyGoogle 


DoMiciL,  kinds  of 14T 

wigiuaJ  and  secondary,  dulined 147 

flerivftiive  stid  voluntary  secondRry.  defined 147 

matrimoiiiai 400 

every  person  lias  one 14? 

original,  of  lejniiraates '. 148 

ol  illegitimates 14&' 

o(  child  of  unknown  pareiitasre 148 

continues  nntil  another  is  gained,  or  tiutil  death 148 

wife's  secondary  .    —    14!l 

child's  secondary 150 

ward's  secondary 151 

of  insane  peraona,  &c. 151 

Kkangc  of l?& 

right  to  change  a  voluntary 15'2 

change  of  an  adult's  derivative, '. ,   152 

gaajdian  may  change  ward's 153 

with  parent's  consent , .   153 

tPStaiiiciiinry  change  of  derivative 152 

change  of,  how  made 153 

intention  to  change,  how  manifested. 158 

presumption  of  no  intention  to  cliangf!. 154 

reverting  to  original 155 

not  changed  by  official  or  compulsory  change  of  residence.   155 

what  law  determines  cljange  of '. ...   156 

nationality  not  necessarily  affected  by  change  of 158 

effect  of  change  vf. : ■ 158 

change  of,  has  no  retroactive  etfect 158 

application  of  law  of  new 158 

Duties,  regulations  as  to 328 

Embargo.    See  Intkbcousse  ;  Sbip  ;  Pklipertv. 

Emblems,  exclusive  right  of  nation  to  its 10 

EniNEHT  Domain 21 

See  PrOpebtv. 

BNEMtBS,  passive,  defined 402 

are  inviolable iwr.  -HIT 

may  be  sent  out  of  aruied  place.  ...   ,  . ,  .    404 

disarmed  and  restraijied    404 

military  burdeus  imposed  upcm 542 

interdiction  of  entrance  of  into  territory 580 

acUve,  defined 493 

resisting  with  arms  may  be  attacked  and  killed 403 

cannot  make  contracts  nor  engage  in  traffic 504 

violation  of  provisions  for  protection  of 476 

.iusllfied   by   orders  of  siiporiov 

officer..... 476 

killing  or  wounding  defenselesM  or  iinreaisting,  unlawful. .   19T 
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642  iNDf:x. 

Page 
EuBSflBS,  killing  passive   or   disabled,   ufit  justified   by   refusal   of 

quarter 500 

contractu  of  passive,  wlieu  Jawfal 5B4 

right  of,  to  bring  action  in  uoarts  of  belligerent 590 

belligerent  bound  to  pi'oteci  private  riglita  or  passive    ....   599 

Enemy,  defined 491 

private  gratification  at  espense  of,  unlawful 497 

See  Medioai.  Sbrvipe;  Religious  Service. 

EiirALiTY  OF  Nations,  in  riglits  and  rank 10 

in  exclusive  right  to  national  emblemB 10 

as  to  rights  of  commerce  and  navigation. . . .  328 
See  Rank  :  Pehpei'vitt  of  Nations  ;  Prop- 
ebtt;  Sovbseiomty  of  Nations;  Tek- 
RiTOKY  OF  Nations, 

Escheat,  on  faikire  of  heirs 406 

Evidence,  admissilillity  and  eiFect  of 440 

of  foreign  laws 441 

of  judicial  re<Mrd  of  foruign  nation,  authenticated 442 

oral 443 

of  otiier  official  documents 443 

contents  of  official  certificate  for  purpose  of 443 

See  Courts  ;  Extradition, 
ExECuTOH.    See  Admihibtkation  ;  Administrator  ;  Wii.i,. 
Exequatur  of  consul.    See  Ookbut:. 

Expatriation,  defined 137 

every  member  of  a  nation  has  t]io  right  of 137 

does  not  cltange  national  cliatacter  without  naturat- 

and  renunciation  extinguishes  allegiance 138 

See  Al! jseiANCF, ;  National  Cii.vrai'Ter  ;  Natu- 

Bxn.OBATION-  AND  COLONIZATION,  right  of 30 

America,   Asia   iind   Europe    not 

subject  to 30 

riglit  of  pre-emption  after. 30 

Extradition  of  crimmnis 93 

duty  of,  for  crimes  within  demanding  nation 93 

the  requisition  for 93 

in  case  of  ofiTeuse  on  frontier 94 

within  a  colony. ...  94 

wliat  criminals  are  subject  to 64 

certain  offenses  not  grounds  foe 108 

arrest  for  esaminalion  preilrainary  to 110 

ia  anticipation  of  requisition  for 113 

investigation  iireliminary  to 113 

mode  of  arri'st  and  of  iaTe.ttigatiou  prelimiiiHi-y  to,    . ,  114 
documentary  evideiie 
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ExTRADlTlOK,  proof  of  guill  of  accused  necessary  for.  ., 117 

evidence  necessary  for,  io  case  of  convicted  ciiminnla.  118 
a  nation  may  inquire  into  real  motive  ol  demand  (or. .  118 
conflicting  claims  for,  upon  charge  of  a.  public  offense.  119 
surrender  deferred,  wliea  under  arrest  for  local  offense  119 

notwitllBtandiug  civil  arrest 119 

may  be  conditional 130 

of  member  of  a  tliird  nation 130 

by  whom  made 130 

in  case  of  offence  committed  on  the  frontier.   131 

by  colonial  government 131 

things  in  prisoner's  possession  delivered  up,  upon  ....  121 

second  arrest 133 

custody  of  the  prisoner  upon  surrender  in 133 

protection  of  custodian  of  prisoner  awaiting 132 

discliarpe  in  case  of  delay  of 133 

estenMOn  of  time  for  arrest  and 133 

restrictions  as  to  panishment  after 133 

power  of  investigation  of  cliarse  prior  to 133 

of  marine  desmiera 134 

application  for,  how  made 135 

local  tribunals  to  order  arrest  and  surrender  ti)  consul.   135 
to  aid  in  capture  aud  imprisonment. . . .   136 

restoration  to  ship,  or  return  li)  Liation 126 

limit  of  imprisonment  after  surrender 136 

may  be  delayed  for  punishment  of  local  offense  137 

See  Asvi.UM. 
ExTRA-TBRBiTORrA!.  aotiou.      See   Discovery  ;  Exploration   and 
CoiX)NiZATiOK  ;    Fisheries  ;   Navi- 

Falsb  (ioi.ORs,  displaying,  a  public  oftense 35 

use  of,  unlawful 501 

liOHtilities  by  ship  under,  is  piracy 503 

or  papers,  ship's  use  of,  equiv^alent  to  hostile  destina- 
tion   546 

ot  signals,  using,  cause  for  capture  of  ship 586 

False  Sigkalb,  makintr,  a  public  offense 35 

hostilities  hy  use  of,  is  piracy 503 

or  lights,  use  of,  unlawful 536 

FrsHBRTBS,  common  right  of,  beyond  territorial  limits  of  nation 31 

limits  of  national  territory  not  open  to  common 31 

exclusive  rights  of  members  of  nation  as  to  its 336 

of  ships  of  a  nation  as  to  its 336 

Fixtures  of  land,  defined    395 

FoRKiGSEBS,  whoare 163 

laws  of  a  nation  are  applicable  to 163 

duty  to  adminieter  justice  to. ,. 163 
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itinn  cannot  be  inlorrticted 183 

nteniict  commercial  hit ercoursc  of . .  . .  183 

and  resideiicp  in  any  nation   184 

traffic  in,  as  laborers,  a  public  offensp 1  Ii4 

enoUision  of . . . Ifio 

Sei-  AsTUJMS ;  Convk.-tb. 

pasajvorta  to  be  required  from,  only  by  nations  al  war..  tS7 

armed,  are  not  entitled  to  admission  within  a  nation, .  .  10" 

sesriilieB  and  seranreaof  persons  and  property  of 168 

nniisnalbardeasnot  to  be  imposed  upon IfiS 

mav  Et  a.ny  time  remove  from  territory 169 

HgMx  of  oa-.upaiiOH: 
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acquire  real  and  personal  property 161),  1 

carry  on  tnule  lawfully  in  anv  nation 1 

rights  of  vocation  generally 1 

rig/i-lii  of  reUgion ^ 

freedom  of  coneicioncfl 

sepuUnro 1 

WflA(s  of  property , 1 

i-iiablPil  lo  tranamit  propiirty : 

right  to  remove  properly 1 

protection  of  property  in  absence  or  defect  of  lieira  of. .  1 
dnty  of  local  authorities  lo  notify  consul  of  death  of . . .  ! 
consul  CO  notify  local  authoritie.s  of  death  of. .  ■  ': 
property  of,  who  are  seamen,  to  be  delivered  to  consul.  1 
cODSul  entitlitd  to  administer  assets  of  deceased. .-.  : . .  >'  1 
when  local  authorities  »ihall  administer  assets  of  de- 

ocased. ! 

notice  to  consul  of  property,  by  aucceasion  or  will,  of.  .   . 
in  aljsence  of  consul,  secretary  of  legation  to  act  for   . 

dutieaof  nations  to  succor  and  protect  wrecked 

sabjeetiita  to  the  Invi.  j 

oiompt  from  all  official  functions 

from  military  and  naval  service 

entitled  to  free  acc<«s  to  trtbunais  of  nations ,   ' 

criminal  juriadictioo  of  nations  over 431 

limit  of  pnniahmeni.  for  crimes  of 

jurisdiction  of  military  tribunals  over 

military  service  cannot  be  roqnired  of    ■ 

interdiction  of  entrance  of,  during  war ..,.,.,.. 

rights  of  residence  and  vocation  wicUin  belligerent  na- 

belligerent  not  liable  for  enemy's  injury  to ' 

See  COTJKTS ;  JrDiciAi.  Power  ;  Taxation  :  W 

8K1P, 
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Fobfeituhe,  defined 429 

action  for,  brought  oulj-  m  nation  imposing  it 439 

FoRGisa  postal  money  orders ;  public  acta  ;  judicial  remrds  ;  or  official 

eetlificBtes,  a  public  offense 637 

uttering  forged  instrument  or  coin,  a  public  offense 638 

See  COUNTER!' BITISQ. 

FOBTKE9SE9,  riglit  to  build  and  avin,  in  limf;  of  peace :i68 

POBTJM,  law  of.   See  Law  or  Pi,ack. 

GENEBAr.  Average,  defined 215 

loss,  how  borne 313 

liow  ascertained. 2lG 

may  be  adjusted  by  counsel,  when 316 

when  deck  cargo  is  entitled  to, benefit  of 317 

damage   by  water  and  breakage,  when  to  be 

madegoodaa 31S 

in     estinguishlng   fire,    to    be    made 


loss  by  cuttingaway  wreck  not  to  be  made  goodae.  318 
voluntary  stranding  not  to  be  made  good 


carrying  press  of  sail,  not   t«   be   made 

good  as 319 

when  portof  refuge  expenses  ate  admissible  for.  219 
wages  and  maintenance  of  crew  to  be  made  good  as  330 
contributory  Talue  of  property  lor,  how  ascer- 

tiuned 381 

when  loss  of  freightage  ia  1o  be  made  good  aa..  331  . 
See  Jettison. 

Gouii  Faith,  lawful  promises  to  eiieiiiy  to  be  kept  in 501 

defined G34 

Goods  destination  determined  by  destination  of  ship's  voyage 547 

art!  contralmnd  of  war,  when .    .   548 

on  board  ship  esempt  from  capture 553 

Greenwich,  meridian  of.    See  Mbhiman  op  Orbenivicu. 
GUAHUiAN,  natural  and  testamentary,  to  be  everywhere  recognized  as 

such .- -389 

judicially  appointed,  to  be  recognized  as  such  in   every 


courts  may  appoint,  of  infant ,        .    429 

of  property  nf  infant 429 

of  person  not  having  legal  capacity.   439 
See  Domic  IL. 
Guides.  See  Pilots. 

High  Seas,  not  the  subject  of  property  or  escluaive  jurisdiction.  ...     23 
pursuit  of  inmate  of  foreign  ship  upon,  for  crime  pro 

hibited 426 

See  Navigation. 
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646  INDEX, 

HosFi'i'ALS,  defined 5X0 

aud  ambQlaaces,  neutrality  nt .  ^lO 

of  persons  attached  to 493 

flags  and  badges  of. 512 

See  Medical  Service  ;  Sick  asd  Wounded. 

HosriTAi.  SHIP*  and  boats,  liow  distingtiiBlied 513 

effect  of  visitation  of 513 

l>elllgerent  control  of 513 

HosTAOE,  defined 533 

treatment  of 533 

death  of 333 

Hostilities,  use  of  nation  of  asyJoni  to  promote 86 

before  declaration  of  war,  unlawful 473 

end  of  sixty  days  from  declaration  of  war,  un- 
lawful  473 

by  belligerent  autborityor  in  self-defense,  lawful.   485,  486 

by  inhabitants  of  country  rising  en  ma**e 487 

defensive,  lawful  without  public  aathority 489 

unlawful  acts  of 497 

by  use  of  false  colors  or  signals,  is  piracy 501,  503 

neutral  ship  is  piracy 503 

war  terminated  by  cessation  of 603 

no  civil  or  criminal  liability  for  lawful 607 

continued  upon  violation  and  rescission  of  treaty  of 
peace 607 

ASSASSINATIOH  :   BrIQANDS  ;    MlLlTABY    CH-inACTBB  ; 

Medical  Service  ;  Pirates  ;  PRivATEBniso  ;  Re- 
LieioDS  Service;  Weapons. 

,  punishment  of  carriers  for  torts  against 435 

t.     See   CoKarLM ;   Ehemies,  Passive  ;    Nedteal  ;  Public 
Ministers. 

regulations  as  to 338 

except  of  military  structures,  unlawful 497 

NDBPEBOBNCE.      See  ISSURGENTS. 

Capacity  ;  Guardian. 
NHERITANCB.     See  SUCCESSION. 

judicial  decision  of  person's,  of  local  effect 301 

NSOLVEKCV.    See  Babkruptcy. 

ivlien  entitled  to  belligerent  rights 469 

may  be  treated  as  belligerents  by  the  nation 469 

recognition  of,  as  belligerents,  by  foreign  nations 469 

punishment  of ,  for  treason 519 

title  to  rights  and  property  of,  upon  overthrow 606 

recogiiiaing  independence  of,  an  act  of  hostility 614 

may  be  recognized  as  belligerents 614 

Insurrection,  effect  of,  upon  right  of  nation  to  make  treaties 79 

militia  may  be  called  oi; 
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Insubrectiok,  effect  of  overthrow  of 6Uf> 

iKTERCOURSk  with  uiiciviiized  coimnunity  to  be  ihrougli  its  govern- 
ment       30 

effect  of  a  state  of  war  upon 584 

of  belligerents  tbrougli  repreaentntive  of  neutral  nation  584 

across  lines  of  railitarj'  occupation 591 

witli   belligerent,  with  knowledge  of  war^  wlien  un- 
lawful    59(i 

capture  of  persons  and  property  engaged  in  illegal. . .   598 

with  enemy  by  consent  of  allies 609 

of   nations.     See  Coksuls  ;  Pobt.k  Agents  ;  Pubijc 
Ministers;  CoMMiasiosBRs. 
Inteknationai.  Code  governs  nations  assenting  thereto   and  their 

members 1 

divisions  of  the 4,  5 

interpretation  of  words  used  in 638,  634,  635 

everywhere  locally  binding 626 

powem  and  j  uiisdiction  authorized  by,  not  ol>- 

bgatorj 686 

violations  of,  by  whom  punishable 628 

punishment  for  violations  of 639 

redress  for  violations  of,  by  public  agent,  . . .  63B 
resisting  nations  beginning  war  in  violation  of.  3T1 
dismissal  o£  public  minister  for  nation's  viola- 


n  of  adoption  ol 630 

time  of  adoption  or  rescission  of  adoption  ol.  630 

modification  of  provisions  of,  by  special  treaty.  83 

Intekfbetation  of  words  used  in  Code 623,  024,  02iS 

Iktekvebtios  in  internal  affairs  of  States,  unlawful 8 

between  nations  at  war,  forbidden , .  614 

Invabcon,  militia  may  be  called  out  to  repel 369 

Jettison,  ilefined 214 

to  be  made  in  what  order 314 

by  whom 314 

ioaaea  caused  by,  are  general  average 31 5 

kow  borne 315 

how  ascertained 316 

may  be  adjusted  by  eonsal 316 

of  deck  cargo 317 

damage  by  watei  aud  breakage  consequent  on  a ,  318 

See  (Jenbral  Averaoe. 

JoiKT  HtGH  Commission,  to  settle  differences  between  nations 369 

Judgment,  effect  of,  by  jurisdiction  acquired  over  property 438 

over  person 439 

effect  of  foreign 445 

24* 
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JUDGiiKST,  impeacliment  of  foreign 4411 

ol'  foreign  iintion  forbidden  to  be  eiift)rced 447 

coDBent  to  esecution  ot  foreign 447 

in  rem  everywhere  conclnHive 447 

ee  to  status  of  person  conclusive  upon  all  persona 447 

of  divorce,  insolveacf  or  succession 447 

of  probate  court,  aa  to  right  of  auccpssion,  wlieii  con- 
clusive   461 

See  Divorce  ;  Records  ;  JuDrcrxL  Kecohd. 

JrniciAL  Power  of  nations  in  eivil  cases 423 

of  one  ntttioii  witliin  limits  of  another 438 

limit  of,  as  to  absent  persons 427 

as  to  property  abroad 438 

over  foreign  sovereigns 430 

over  property  of  foreign  nations,  &€ 430 

extends  to  property  of  anotlier  nation  witliin  its 

territory,  wlien 430 

of  consuls 431 

of  nnMonf  in  criminal  cmcs. 433 

over  its  own  members,  433 

over  foreigners 433-5 

See  Action  ;  Capacity  ;  Conspiracies  ;  Courts  ; 

FOREIGNBRS  ;    UUARDIAN  ;    HlGH    SEA8  ;    iMMt- 

ORANTs;  Judgment;  Pirates. 
Jddicial  PROCKRDiNfts  of  nations  everywhere  to  receive  faith  and 

credit 445 

Judicial  Record,  how  authenticated 443 

oral  evidence  of  foreign 443 

forging,  a  public  offense 637 

JORiaDiCTiON  OF  Nations,  defined 169 

territorial 159 

estra-territorial 159 

conflict  of  concurrent. 161 

subjects  of 161 

as  to  foreipierR  or  foreign  nations 161 

as  to  foreign  military  and  naval  forces.   161 
sovereign  i>r  chief  officer  of  a  nation  not 

subject  to  other 9 

high  seas  not  the  subject  of  property  or 

of  exclusive 33 

Land,  defined 394 

fixtures  of,  defined 395 

appurtenances  of,  defined 395 

Law  of  Place,  defined 160 

governs  civil  capacities  of  individuals 378  380 

personal,   marital   and   parental   riglits  of 
parties  to  marriage 387 
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Page 
Law  of  ^P I. ace  governing  righls  and  modes  of  l.rnnsfer  of  real  prop- 
erty   395 

validity   and   effect  of  acts   as   to  per- 
sonal ])roperty 896 

public  funda  and  obligationa  of  natinna.   S98 
t  made  and  performed   in   tuine 

411 

made  and  performed  in  differ- 


interpretatioi 

mode  of  charging  partiea  to  negotiable 

paper 416 

(TOYernsremedyaiidprocednre  in  judicial  proceedingH  437 
(Covemiaji;  measure  of  damages  in  jadicial  proceed- 

inga ,  438 

in  the  abaence  of  proof  of  foreign  law 439 

Law  of  Road  at  Sea,  right  of  navigation  subject  to 3ft 

See  NAvroATiofT. 

Laws  of  War,  indemn  ideal  ion  for  erimea  in  violation  of 476 

Legation,  right  of 38 

See  Public  Agents  ;  Pubi,tc  Ministers  ;  Consuls. 

Legctimacy  or  illegitimacy  is  a  personal  attribute  888 

when  affecting  succession   to    immovables  in   another 

country 3S8 

See  DoMiciL  ;  Mahriage, 

Lettekb,  ownership  of  private 376 

riglita  to  publish  private 276 

addressed  to  public  officers 377 

See  Phoduct  op  the  Mind. 
of  credence.     See  Pitblic  MiNlaTElts. 
Liberty.    See  Forbionbks  ;  Si:Aves. 

LlKN  of  creditors  upon  personal  property  within  nation ,  . .  403 

Limitation,  belligerents'  siatntos  of,  suspended  by  war 600 

when  civil  war  sttspenda  statutes  ol. GOl 

Lonoitdde.    See  Meridian  of  Oreenwick. 

Mails,  arrangemente  for  despatch  of Z!>3 

free  entry  and  departure  of  ships  carrying a,')4 

forwarding,  in  case  of  deviation  of  mail  sliip 2,54 

carrying  private,  forbidden 2Si 

dangerous  substances  not  to  be  carried  in 358 

transit  of  closed,  through  any  nation 261 

tfansfei  of  closed,  from  one  ship  to  another 363 

not  to  be  detained 364 

unlawful  hindrance  of,  a  public  offfense 264 

interference  with  contents  of,  a  pnblic  offense   '^61 

violation  of  secrecy  of  contents  of,  a  public  offense 304 

containing  contraband  goods 364 
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Mails,  contents  of,  are  not  contraband  of  war 553 

See   POSTAIi  CORKESPONDEKCB  ;   POSTAL   SEKTI€E. 

Marriaoe,  defined 382 

if  valid  where  contracted,  valid  everywhere 383 

if  invalid  .wliere  contracted,  invalid  everywhere 385 

capacity  and  consent  to. 385 

See  Capacity. 

forms  of  celebration  requisite  for 386 

public  ministers  and  consuls  may  solemnize 388 

deemed  invalid,  where  the  relation  would  be  criminal..  ,  387 

in  evasion  of  home  law,  not  invalid  887 

a  criminal  offense 387 

personal,  marital  and  parental  rights  of  parties  to 387 

rights  and  obligations  of  parties  to  a  poljigamonf 387 

rights  of  property  as  affreled  by 899,  400 

See  Hatri.wobial  ;  National  Chabactbr. 

Martial  Rulk  suspends  all  laws 4T7 

juatified  only  by  necessity 480 

exercised  in  any  place  possessed  by  lielligerent 480 

without  proclamation 480 

daty  of  magistrates  and  civil  officers  to  be  obedient 

to 481 

Matrimonial  settlement,  effect  of , ,  , 399 

domicil,  defined 400 

not  changed  by  abandonment  of  one  by  other.  400 

law  of,  governs  rights  of  property 400 

property  after  change  of  domici! 100 

Mediation,  offer  of,  in  war  between  nations,  allowed 614 

between   nation   and  its   membera,   for- 
bidden   614 

Meoical  Sekvice,  persons  employed   in,  cannot   be   separately  at. 

tacked 4S3 

exercise  functions  within 

enemy's  lines 511 

may   withdraw  from  en- 
emy's lines 511 

Member  of  nation,  defined S 

of  nation  not  having  recognized  government,  injury  to 436 

Meridian  of  Gbbbkwich,  to  be  the  prime  meridian 355 

all  longitudes  to  be  reckoned  from 358 

government    charts,    &c.,    to    be    con- 

f  ormeid  Ut 350 

public    vessels    to    have    charts    con- 
formed to 356 

to  keep  lo^s  in  accord- 
ance with 356 
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Metric  Weights  and  Measures.     See  Weights  and  Measures. 

Military,  defined 474 

law  defined 475 

tribanals,  jurisdiction  over  foreigners 475 

to  afford  indemnity  for  escessea 476 

Military  Chabactbr,  persons  deemed  to  be  impressed  with 487 

Military  Forces,  civil  remedies  for  acts  of 600 

Military  Occupation,  defined 483 

suspends  alle^riauce  of  members  of  hostile 


civil  and  criminal  law  within  liinita  of 483 

enemy's  territory  held  by,  until  completed 

conquest 604 

See  Bbllioerent  ;  Intbkcoursk. 

V  Ports,  right  of  entry  of  foreiffn  ships  into 34 

defined 573 

Military  Service,  limit  of  number  to  be  employed  in,  in  time  of 


cannot  be  required  of  foreigners 191,  488 

Mll:iTiA,  right  of  nation  to  drill  its  able-bodied  men  as  force  of 368 

may  be  called  into  active  service,  when 369 

Minister's  nation,  defined 37 

public.     See  Public  Agents  ;  Public  Ministers. 

Money  accounts  between  nations  or  their  members 281 

denominations  of,  to  follow  law  of  decimal  suhdlvisiou 281 

standard  of.  to  he  gold 383 

fineness  of,  prescribed 383 

unit  of,  to  b«  called  ft  dollar 384 

value  of  unit  of 384 

See  CoiKS. 
Money  Orders.    See  Postal  Mokby  Orders. 

Month,  in  contracts  and  written  instruments,  how  understood 3S9 

See  Day  ;  Time  ;  Year. 

Museums,  &c.,  exempt  froJn  acts  of  hostilities 536 

Mutilation  of  person  in  punishment  of  offfenses.  forbidden      475 

of  persona  of  prisoners  of  war,  unlawful 498 

Natiok,  defined 3 

use  of  Usim.  in  this  Code 8 

National  Character  of  persont 139 

defined 120 

every  person  has  one  , 139 

of  tpo  nations  cannot  be  had  at  one  time 139 

rights  of  membership  of  a  nation  without  its.   139 
of  iegitimate  child  of  a  member  of  tlie  nation  133 

of  a  foreigner 183 

ot  illpgitiinate  cliild , 13;-i 

recognized  by  its  fatlier,   133 
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of  illegitimate  cliild  burn  abroad 134 

of  cliild  of  unfenown  parents 134 

petBons  witliin  a  nation  presumed  to  have  its.  134 
marriage,  without   removal,  does   not   affect 

wife's 133 

and   permanent   removal   changes 

wife's 135 

gives  wife  privileges  of  hnsband's.   135 
do«s  not  affect  political  privileffes 

of  wife's 135 

of  shipping 143 

every  sliip  has  one,  and  only  one 143 

privileges  of  ships  of  a  nation  witiiout  its. , . ,   14S 

origin  of  skip's 142 

of  ships,  how  clianged 142 

registry  may  be  required  for  enjoyment  of.  , .   143 

contents  of  passport  of  ships  of  every 143 

passport  of   ship  required  for  enjoyment  of 

foreign 143 

evidence  of  its 144 

reciprocal   liberty  of  commerce   to   ships  of 

every 338 

equality  as  to  imposts,  privilegee,  &c.,  of  ships 

of  every 329 

of  ship,  when  changed  hy  transfer  during 

war 5U7 

of  members  of  conquered  nation 804 

See  Ai.lesiakce;  Domicil;  Ex  pat  hi  ivt  ion  ; 

N  ATURALIZ  ATION. 

■.TiON,  defined 138 

not  obligatory 13il 

each  nation  to  determine  whom  it  will  receive  into  139 

effect  of. 180 

record  to  be  sent  to  ministei  of  fonner  nation 139 

absentees  cannot  be  received  into l:i9 

punishment  of  crimes  committed  previous  to 140 

See     ALI.1WIANCB ;    Expatkiatios  ;    N.*tionai, 
Charactbb. 

«  of  the  hijjli  seas  and  other  waters 34 

of  rivers  communicating  with  the  sea 24 

of  inland  watera  not  communicating  with  the  aea 24 

by  menacing  armaments  within  territorial  limits  of  a 

military  porta  not  open  to  free 34 

public  or  private  shii>s  may  enter  any  open  port 35 

s  upon  tliu  right  of  free 35 
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subject  to  right  of  approach 25 

eliipa  are  engaged  in  fisheriea.  or  foreigii  or  domestic. .   IQT 

when  ships  are  engaged  in  foreign 198 

in  domestic 198 

rtUea  of,  [law  i>f  the  road  at  gm] 109 

local  rales  of,  bind  domestic  ships S09 

bind  foreign  ships  with  notice 300 

equality  in  foreign  commerce  and 338,  339 

exclusive  rights  of  sliipa  of  a  nation  as  to  domestic 33G 

liellijierent  may  destroy  facilities  of,  when 535 

See  Collision  ;  Commerce  ;  Shii-, 

Neim^tia-ble  IssTKiTMENT,  modo  of  cliarging  parties  io 416 

presumption  as  to  place  of  indorsement  of  419 

effect  of  certificate  of  protest  of 440 

See  Contract  ;  NOTARy. 

Neutral  duties,  performance  of,  in  case  of  civil  war 469 

violation  of  provisions  for  protection  of 470 

justified  by  orders  of  superior  officer 476 

ship,  hostilities  by  use  of,  is  piracy   503 

on  board  ship  upon  capture 567 

belligerent  Iwund  to  protect  private  rights  of 599 

who  are 613 

right  to  be 613 

sovereignty  violated  by  attempt  to  involve  a 613 

bound  not  to  assist  a  belligerent 613 

kinds  of  a: 


passive  asastance  of  a,  defined 014 

active  duties  of  a 615 

cajinot  purchase  conijuered  territory  during  war 617 

right  of  hostile  sliip  to  enter  port  of  a 630 

effect  of  entrance  in  distress  into  port  of  a 630 

supplies  to  hostile  ships,  limited 030 

protection  of  hostile  ships  in  port  of  a 030 

priority  of  departure  of  hostile  aiiips  from  port  of  a 620 

prizes  not  to  be  sent  to  porta  of  a 031 

riglits  and  obligations,  application  of 623 

Neutrality  towards  a  nation  and  its  insurgents 469 

breach  of,  defined 613 

violation  of,  defined 613 

effect  of  a  breach  of 612 

breach  of,  not  justified  by  precedent  obligation 016 

of  sicl!  and  wounded  soldiers 617 

succor  to  sick  and  wounded  not  a  bieaeii  of 617 

when  duties  of,  talie  efFect 017 

liability  for  negligence  in  enforcing 618 
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Neutrality,  violations  of 619 

repelled  bj-  force. (119 

land  forces  violating,  lo  lie  diBarmed 619 

n  of  prizes  captured  in  violation  of R31 

a  violation  of,  everywhere  void 621 

breacliea  and  violations  of.  public  offenses 632 

redress  for  injuries  in  violation  of 622 

NEWsi-AFERs,  riglit  to  publisli  or  translate  estraota  from 380 

See  CoPYKiGiiT ;  Product  of  the  Misd. 

Notary,  certificate  of,  wlien  sufficient 440 

See  Negotiable  Instkcmbnt. 
Non-Intbrcouk3E.     See  Intercourse. 

Notice,  actual,  defined - .    634 

duty  of  giving  notice  requires  actual 634 

constructive,  defined. 634 

certa,in  persona  deemed  to  have  conslructivi! 634 

Oath  to  testimony  taken  for  a  loreijpi  court 444 

of  allegiance  from  inhahitants  of  a  country  to  an  invader 481 

Obligations  of   nations   unaffected  by  diminution   of  territory  or 

population 10 

by  change  in   government   or 

dynasty 11 

as  affected   by  annesation  to  another  na- 
tion   12 

by  division  of  nation 13 

defined 410 

how  created 410 

accrues,  when 410 

arising  out  of  act  proMbited  by  law 421 

from  performance  or  omission  of  acta 433 

from  ownership  or  possession  of  property  ....  432 

how  affected  by  state  of  war  or  treaty  of  peace 580 

of  nation  to  pay  its  debt  not  affected  by  war 581 

anticipation  of  war  does  not  affect  existing 583 

extension  of  time  for  fulfillment  of 583 

See  Contracts  ;  Damages  ;  Law  op  Place  ;  Treaty. 
Occupation  of  territory.     See  Discovert  ;  Territory  op  Nation. 

Outlaw,  proclaiming  any  person,  unlawful  act  of  hostility 497 

Ownership,  defined 393 

wliat  may  be  the  subjects  of ...  394 

wild  animals  may  be  the  subjects  of 394 

Parole  defined , 520 

when  nation  may  forbid  acceptance  of 583 

extorted  by  ill  usage  not  binding 533 

must  be  reduced  to  writing 533 

the  obligation  of  a 533 

violation  oJ!,  punishable  with  death. 533 
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Pakty  to  the  record,  defined 437 

Passports  required  of  ships 143 

contents  ol  ship's 143 

effect  of  ship's 144 

defined 167 

evidence  of  national  character 167 

Issued  to  members  of  a  nation 160 

by  its  public  ministers 47 

by  Its  consuls 67 

to  be  required  only  by  nation  at  war 167 

carrying  no,  or  a  false,  cause  tor  capture  of  ship 565 

of  foreigners  entering  or  leaving  belligerent's  territJiry. .   590 

Patents,  protection  of 368 

Peace,  time  of,  defined 869 

limit  of  standing  military  forces  in  time  of 367 

right  to  build  and  arm  fortresses  in  time  of 368 

ships  of  war  in  time  of 368 

how  far  Book  on,  is  in  force  in  time  of  war 467 

PebjdRT  in  giving  testimony  for  foreign  tribunal   638 

Pbbpettjity  op  Natiok  unaffeited   by  diminution  of  territory  or 

population 10 

b\  ciidnge  in  form  of  govern- 
ment or  in  dynasty 11 

bj  temporary  anarchy H 

bj  chooiing  or  receiving  as  its 
sovereign    the    sovereign 

of  another  nation 11 

as  affected  by  annexation  of  one  nation  to 

another 13 

of  part  of  territory    18 

by  division  of  the  nation 13 

Pickets,  firing  on,  when  unlawful 498 

Pilotage  of  public  armed  sliip  of  belligerent,  wlien  unlawful 617 

Pilots  or  guides,  inhabitants  compelled  to  serve  as 504 

intentionally  misleading,  punishable  with  deatli. .   o04 

Piraot,  liability  to  extradition  on  conviction  or  charge  of 95 

injury  to  member  of  uncivilized  community  is 436 

hostility  by  use  of  false  colors  or  signals  is 501, 503 

neutral  ship  is 503 

PiBATES,  defined 33, 33 

harboring,  forbidden. 38 

capture  of,  authorized 33 

restoration  of  property  retaken  from 34 

salvage  for  retaking  property  from 34 

subject  to  criminal  jurisdiction  of  all  nations 436 

are  criminals  without  protection  of  laws  of  war 490 
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PrajTiCAL  Ship,  arrest  and  search  of  auspected 33 

condemnation  of,  its  lading  and  inmates 33 

deBtmction  of 34 

reward  foi  capture  of 84 

Poison,  use  of,  to  vitiate  food,  drink  or  atmospliere,  unlawful 498 

Postal  Corhisponcknce,  esclianire  of 251 

classes  of 353 

weight  of,  for  single  rate  of  postage 355 

rate  of  ocean  postajre  upon 356 

prepayment  of  postage  upon 358 

insafflclent  prepayment  of  postage  upon.  256 

registered 258 

fee  for  registering 257 

basis  for  settlement  of  accounts  for 358 

regulations  for  despatcli  and  delivery  of.  258 
between  governments  and  tlieir  agents, 

post   departments   of    different 

nations,  free S63 

misdirected,  missent,  or  not  delivered 3G2 

not  to  be  detained 364 

containing  contraband  goods 864 

interference  with,  a  pnblic  offense 364 

violntiou  of  secrecy  of,  a  public  offense.  .  364 

matters  of  detail  coneerniug  exchange  of.  264 
See  Mails. 

Postal  Money  Okdkrs,  international, for  sums  not  esceeding|100. .  365 

offices  from  which,  isaue 365 

language  of 306 

charges  for S66 

payable  in  gold  or  its  equivalent. 206 

transferable  by  indorsement 367 

money  unclaimed  upon 367 

settlement  of  accounts  lor 267 

stamps,   &c..   counterfeiting,  a   public   of- 
fense   637 

Postal  Service  unaffected  by  war  between  the  nations 586 

Postal  Taristb  to  be  regulated  by  metric  weight 347 

Prescription,  title  to  territory  acquired  by 22 

each  belligerent's  rules  of,  suspended  by  war, GOO 

when  civil  war  suspends  rules  of 601 

Principals,  who  are 625 

Prisoners  of  War,  any  belligerent  may  take 516 

what  persons  may  be  taken 516 

persons  not  entitled  to  be  treated  as 517 

messengers  entitled  to  be  treated  as 517 

what  psraonal  property  of,  cannot  be  taken  by  captor..  518 
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Pkibokbks  of  War,  money  of,  esceediiig  amount  necessary  for  sup- 
port   518 

surrender  of  side  arms  by  otiScers  taken 518 

manner  of  treatment  of 518,619 

expense  of  maintenance  of,  by  whom  borne 318 


rights  of 519 

may  be  punisbed,  when 519 

giving  information  concerning  tlieir  forces 519 

assuming  lalse  rank  or  condition 530 

may  be  required  to  work  for  captor,  when 530 

liable  to  inflictiou  of  retaliatory  measares 520 

killing,  noi  justified  by  refusal  of  quarter  ...    ■  500 

parole  of 530 

engagements  of,  inconsistent   with  allegiance, 

void ...  521 

conspiracy  of,  for  an  escape,  unlawful 533 

individual  escape  by,  lawful 533 

duty  to  exchange  or  allow  to  be  ransomed .  .    . .  534 

right  of  belligerent  to  retain 534 

manner  of  exchanging 524 

ransom  for 584 

cartel  for  exchange  of 5S4 

breach  of  cartel  for  exchange  of 536 

constraint  of,  ceases  upon  termination  of  war. . .  603 
See  Cartel  ;  Hostage  ;  Inbwbobnts  :  Pabolb  ; 
Sick  and  Wounded. 

Pkitateering  abolished - - 489 

punishment  of 490 

Private  Pkopkbtt.    See  Property, 

Prize  incapable  of  being  sent  to  port,  duty  of  captor  of 562 

must  be  brought  in  for  adjudication 570 

posaesaioii  of,  necessary  for  adjudication 578 

disposition  of,  lawfully  captured 678 

restoration  of,  unlawfully  captured 578 

title  to,  not  affected  till  judgment 578 

condemnation  as,  overrides  all  liens 579 

requiBites  of  judgment  condemning 57B 

uniform  rules  of  procedure  in  cases  of 580 

courts  established  in  country  of  allies 610 

not  to  be  sent  into  neutral  port 621 

restoration  of,  captured  in  violation  of  neutrality 621 

Prize  Officer,  duty  of,  upon  capture  of  ship 568 

Product  of  tue  Mind,  ho^  far  subject  of  ownership 275 

author  of,    may   transfer    Ms    property   in 

same 376 

rights  of  second  author  of   376 
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Product  op  the  Mikd,  power  i.o  prohibit  publication  of 380 

See  COPYRHJHT  ;   LeTTEUS  ;    NEWSPAFBItS. 

Property,  capacity  of  a  nation  to  have 20 

national  proprietary  rights  ;  eminent  domain 21 

internal  domain 21 

title  to,  acquired  by  prescription 22 

apportionment  of,  upon  division  of  a  nation 13 

defined 393 

ownership  in 393 

in  what  may  exist 394 

kinds  of 394 

real  or  immovable,  wliat 894 

personal  or  movable,  what S95 

kinds  of  personal 395 

in  possession,  what 395 

of  a  person  declared  a  lunatic,  real 391 

personal 391 

law  governing  rights  and  modes  of  transfer  of  real 895 

validityand  effect  of  acts  affecting  personal  896 

in  shipping,  law  governing  title  to  and  transfer  of 399 

rights  of,  as  affected  by  marriage 399 

governed  by  law  of  matrimonial  domicil.  . . .   40O 

transfer  of,  when  void 401 

lien  of  creditors  upon  personal 402 

of  intestate,  incidents  of  local  burdens  upon 405 

without  heira,  accrues  to  state , ,  ,   406 

limit  of  judicial  power  as  to  private,  abroa^i 428 

transfer  of,  by  a  debtor,  when  valid 455 

See  Bankbuptcy. 

vested  in  foreign  perBonal  rep  rcBontfttive,  title  to 459 

application  of,  to  payment  of  decedent's  debts  450 

See  Administration  ;  Administrator. 

wanton  injuries  to,  unlawful  acts  of  hostility 407 

belligerent's  right  to  captured,  upon  termination  of  war.   603 

public,  seined  and  held  by  belligerent 533 

may  be  appropriated  by  belligerent,  for  what  pur- 
poses    534,  535 

personal,  engag-ed  in  hostilities  or  illegal  intercourse 534 

eiempt  from  acts  of  hostility 536 

cannot  be  sold  or  removed  by  invader 537 

title  to  public  immovable,  seized  by  belligerent 537 

movable,  seized  by  belligerent 538 

revenues  of  public,  held  in  trust  for  governing  country.. .   538 

private,  U>  be  respected  during  war 539 

of  passive  enemies  appropriated  by  belligerent . .    ..   543 

compensation  for,  taken  for  military  uses 543 

See  Territory  op  Nations, 
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Fags 

,o  be  conducted  by  what 37 

nations  forbidden  to  entertain  negotiations  eicept 

through 37 

forbidden  to  make  unofBcial  negotiatiODs  or  com- 

falaeiy  assnming  to  act  as,  a  public  offense 38 

numl>fir  unlimited  of  a,  nation's 38 

obligation  of  nation  to  re-ceive 38 

a  nation  may  refuse  to  receive  its  own  uiBmbera  as.  89 

personal  objections  to  persons  sent  as 39 

on  account  of  rank  or  status. .  ,  39 

conditions  may  be  imposed  upon  reception  of 40 

have  all  privileges  not  excluded  as  condition  of  re- 
ception    40 

claiming  excessive  powers 40 

accredited  to  more  than  one  nation 40 

must  furnish  list  of  family,  official  and  personal .  .  41 

give  notice  of  any  change  in  family 41 

government  may  refuse  to  recognize  family  of ,  . . .  41 

conditional  reception  of  family  of 41 

upon   recall,  &e.,  o(,   powers,  &c.,  upon  whom  de- 
volved    41 

may  place  insigniaof  oflice.and  flag, over  residence  41 

are  exempt  from  liability  for  official  ants 43 

immunitieB  may  be  withdrawn  upon  emergencies 

from .  43 

duty  of  nations  to  prevent  violations  of  immunities 

of 48 

interference  with  a  dispatch  to  or  from 43 

expulsion  of  hostile  nation's,  during  war 584 

of  neutral  accredited  to  belligerent  nation,  rights 

of 585 

briliery  or  menace  of,  a,  public  offense 638 

redress  for  violations  of  Code  by 629 

BBS,  appointment  and  reception 44 

classes  of 44 

must  be  furnished  with  l«ttersof  credence 44 

letters  of  credence,  how  issued 41 

must  have  written  power  to  act  in  a  congress , .  45 

authority  to  negotiate  treaty  45 

must  notify  arrival  at  post  of  d  uty 45 

recognition  of  a  government  by  reception  of  its.  45 

ofBcial  and  personal  family  of,  defined 45 

rank  of 46 

not  affected  by  relation  between  courts  46 

powei^  of,  defined  by  instructions 47 

cannot  be  required  to  disclose  ii 
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Public   Ministers,  may  issue  passports  to  members  of  their  nation.  47 
autlienticftte  documents  for  use  in  their 

nation 47 

official  communic*tions  ot,  when  to  be  in  writ- 
ing   47 

powers  of,  liow  terminated 47 

upon  death  of,  effects  to  be  sealed 48 

charge  of  body  for  interment. , ,  46 
recalled  by  letter  of  recall,  to  deliver  authen- 
ticated copy 49 

powers  of,  upon  death,  &c,,  of  sovereign 49 

pending  recognition  of  new  govern- 

may    terminate    mission    by    notifying    with- 
drawal    50 

be  dismissed  for  violations  ot  Code 50 

for  any  personal  objection. .  .  50 

reasons  for  dismissinfr,  to  be  assigned 50 

nations  may  forbid  intercourse  with  dismissed.  50 

ratification  of  old  letter  of  credence  of SO 

riglit  of  passage  througb  any  nation ,  with  fam- 
ily      51 

mu^t  liave  safe  conduct  for  passage  through  na. 
tion  at  war 51 

arrest,  &c,,  of,  entering   unauthorized  a  nation 

departing   from   prescribed  line 

of  transit  52 

exemption  of  person  and  property  of 53 

formalities  requisite  for  unofficial  acts  of 53 

duration  of  exemptions  of  person,  property  and 

family  of 53 

exception  as  to  esemptions  of,  upon  change  of 


of  powers. ...  53 
dwelling-liouBe  exempt  from  jurisdiction  of  na- 
tion   53 

an  asylum   against  violation  of 

personal  rights 53 

exemptions  of  the  family,  official  and  personal, 

of 54 

of  persons  prohibited  from  serving  54 

extent  to  which  privilege  may  be  waived  by. . .  54 

family  cannot  waive  their  privileges 54 

may  waive  privileges  of  family 54 
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PoBLic  Ministers,  property  in  traiie  of  the  family  i>t 55 

cannot  be  deprived  of  privileges  wlien  retiring.     53 

domicil  ii  not  changed  by  appointment,  &c 55 

jnriBdietion  of  a.  nation  over  ita  memhera,  when     55 
committing  high  crimes,  may  be  espelied  from 

territory 55 

any  one  may  prevent  the  criminal  acta  of 56 

cannot  inflict  criminul  punishment  upon  family    56 
duty  to  pay  taies  and  aBsessments   upon  prop- 
erty      66 

may  import  certain  articles  free  of  duty 36 

privUeges  of  bearers  ofdespatcheH  to  or  from. .     57 

reparation  for  violence  to  property  of 57 

Public  Offense.  Boundaries,  marks  or  monuments,  injuring 17 

Bribery,  or  menace  of  public  agent 638 

Counterfeiting  great  seal  of  a  nation  ;  seal  of  any 
court  or  tribunal ;  public  secnritieB ;  gold  and 

silver  coin  ;  postage  and  revenue  stamps 637 

Uttering  counterfeit  instrument  or  coin 6S8 

Diplomatic  powers,  &c,,  falsely  assuming 33 

Dispatch  to  or  from  a  public  agent,  interference 

with 43 

Extradition   on   conviction    or    charge    of,  liabil- 
ity to 95 

False  colors,  displa.Ting,  oi  making  false  signals. . .     35 
Forging  postal  money  orders ;  public  acts ;  judicial 

records ;  official  certificates  637 

Uttering  forged  instrument  or  coin 638 

Mails,  carrying  private,  except   upon   prepaying 

postage 364 

unlawful  liJodrance  of. 364 

interference  with  cojTespondence  in 384 

violation  of  secrecy  of  correspondence  in  . .  364 
Member  of  nation  not  having  recognized  govern. 

ment,  injury  to 486 

Neutrality,  breaches  and  violations  of 623 

Perjury  in  giving  testimony  for  foreign  tribunal. .  638 

Punishment  for 639 

Traffic  in  laborers 164 

Telegraphic  dispatches,  sending  false 250 

hindering  transmission  of.  350 

violating  secrecy  of S50 

Quarantine  of  ships,  persona  and  property  in  port 339 

on  frontier 239 

(or  wliat  diseases  imposed 339 

ships  in  foul  condition  may  be  detained  in 230 

when  sliipa  may  pnt  to  sea,  instead  of  being  placed  in .  240 
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E,  limit  of 340 

regulations  may  be  made  by  each  nation .  340 

Quarter,  when  unlawfully  refused 4a7 

See  Enemies  ;  Prisoners  op  Wan, 

Ballways  between  frontier  stations  an  international  route 341 

equal  facilities  to  members  of  every  nation  upon 341 

freedom  of  traffic  upon  International 242 

revenue  service  upon  international 343 

criminals  not  to  be  employed  upon  international 344 

goods  carried  in  passenger  trains  on  international 344 

transit  of  mercliandise  upon,  to  third  nation 245 

destroying  or  injuring  international,  is  piracy 33 

may  be  destroyed  by  belligerent,  when 5S5 

suspension  of  intercouree  across  belligerent's  lines  by 586 

Rake,  or  social  condition,  privileges  of,  are  local 377 

See  BftUAi.iTv  op  Nations  ;  Public  Ministers. 


Recapture  of  property  of  a  neutral,  effect  of 543 

belligerent,  effect  of 543 

at  sea,  salvage  for 573 

Recoshitioij.    See  Insukgents. 

Hkconqubst,  effect  of,  upon  civil  and  political  riglits 484 

i,  public,  of  nations  everywhere  to  receive  credit 445 

Ste  Judicial  Records. 

s  for  injuries  from  uncivilized  community .     80 

for  obtrusion  of  foreign  convicts  upon  a  nation 88 

notice  of,  sought  by  one  nation  from  another S69 

KELiciioua  Liberty.    See  Foeeiunehs. 

Relioious  Service,  persona  employed  in,  cannot  be  separately  at- 
tacked    493 

respected  and  protected  .  514 

Rbpbibal,  defined 471 

negative,  defined 473 

positive,  defined 473 

treated  as  declaration  of  war 473 

in  violation  of  provisions  for  preservation  of  peace  473 

Rescue  of  person  or  property  after  capture,  when  lawful 541 

Resistance  of  lawful  visitation  or  search,  effect  of 559 

Retaliation,  when  allowed 499 

mode  of,  not  to  be  barbarous 500 

See  Phisokehs  op  War. 

Eewabb,  offering,  for  death  of  person,  unlawful  act  of  hostility 497 

Rights,  essential,  of  nations.     See  Equality  of  Nations  ;  Pebpe- 
TuiTr  OP  Nations  ;  Property  ; 
Sovbreigntt  of  Nations. 
Bulk  op  the  Road.    See  Law  or  the  Road  at  Sea;  Na' 
Sape  Conducts  may  be  given  by  a  nation  to  any  person, . 
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ONDUOTS  entitle  holder  to  respect  and  protection 

lorpublicagentscroBaing-orespelied  from  te 

for  foreigners  sent  out  of  territory 

effect  of 

:a  of  ship  eatering  fortified  ports,  &c 


when,  and  to  whom,  allowed 2S 

for  retaking  property  from  pirates f 

not  allowed  tfl  public  ships J 

offieerB  and  seamen  are  entitled  to 3S 

pilots  may  claim 3J 

how  forfeited 3J 

Bpecial  contract  reapeeting  amount  of 3J 

amount  awarded  for.  ho»  fiied 3; 

how  apportioned  between  several  aalvora 2i 

for  property  recaptured  at  sea  during  war. 5^ 

Sasitv,  laws  determining  person's,  are  territorial 3t 

Savages,  employment  of,  against  civilized  enemy,  uuiawful 4f 

Seai..     See  CouHTERFEiTrsG  ;  FoROise. 

SEcasTART  of  legation.    See  Public  Auents  ;  Pcblic  Misistkes, 

Skahches  on  higli  seas  forbidden ', 

and  seizures  of  persona  and  properly  of  foreigners  . 1( 

effect  of  reeistanee  of  lawful,  by  force 5! 

memorandum  of,  to  be  indorsed  on  ship's  papers 5* 

See  ViaiTATiOK. 

Seas,  defined 41 

high,  defined 1 

See  High  Seas, 
Sea  SiG-SAis,  code  of,  to  be  devised  by  intfimational  commission ....  31 

to  be  used  by  all  Bea-going  ships Si 

for  all,  except  confidential  commu- 

□icatiiiDs 3f 

apparatueand  instructions  foruseofinternational  code  of  3i 
See  False  Sig^'als;  Siokals. 

Sentinels,  firing  on,  when  unlawful 4! 

Ship,  defined 1! 

appurtenances  of,  defined 1! 

n  fisheries,  or  foreign  or  domestic  navigation.      ...     1! 

n  foreign  navigation,  when 1' 

in  domestic  navigation,  when 1' 

to  carry  flag  of  nation  and  evidence  of  national  character ; 

documentary  evidence  of  the  cliaracter  of ; 

foreign,  defined 1 

domestic,  defined 1 

owner  for  voyage  responsible  for  repairs  and  supplies  of II 

registry,  enrollment  and  license  of 1 

value  of,  how  determined 1 

26* 
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Page 

Ship,  naTigation  of,  rules  for 300 

public  or  private,  may  enter  auy  open  port, 35 

sailing,  as  uaed  in  law  ol'  road  at  sea 201 

under  steam,  as  used,  iu  law  of  road  of  SHa 901 

on  liigli  eeas  in  distreaa,  duty  of  succor  of aOB 

reBtrictiona  on  examination  of  cargo  of  foreign 334 

on  charges  imposed  on  foreign 234 

esempt  from  tonnajre  dues 335 

computation  of  tonnage  dues  on  foreign 336 

Jaw  governing  titlo  to  and  transfers  of 899 

pursuit  of  inmate  of  foreign,  on  UigU  seas,  for  crime,  prohibited  426 

limit  of  punishment  on  foreign  private 435 

hostilities  by  use  of  neutral,  is  piracy 503 

seized  and  held  by  belligerent 533 

puljlic,  surpiifled  by  war  free  from  capture 539 

Qsed  or  deslined  fur  use  ot  enemy  is  contral>and  of  war 546 

contingent  destination  of  voyage  presumed  hostile 546 

neutral  and  hostila  destinntion  of  voyage  of,  defined 546 

use  of  false  papers  or  colors  equivalent  to  lioetiie  destination. .  546 

destination  of  voyajte  of,  conclusive  as  to  goods 547 

under  hostile  convoy  liable  to  capture  and  confiscation 558 

captured,  tn  ba  sent  to  port  for  adjudication 5iil 

when  surrender  of  contraband  contents  disrharges ,  562 

.or  cargo  incapabb-  of  being  sent  to  port,  duty  of  captor  of  .  . .  502 

persons  captured  in  public  armed 568 

without  passport  or  colors 588 

and  carjro  must  be  released,  ivhen 568 

right  of  every,  to  defend  apainst  attack 37S 

in  enemy's  pftfta  at  eommeneement  of  war ^ 593 

bound  {f  enemy's  port  at  commencement  of  war 593 

when"  transfer  of,  durinjr  war,  changes  national  character 597 

See  Capture;  JuKisitrcTroM  op  ^■ATIO^';  XATIO^"AL  Chak- 
ACTER  of  Shipping  ;  PabsfortB;  Quaeaetise;  Taxatios  ; 
Visitation. 

Ships  op  Wab,  right  to  build  and  arm,  in  time  of  peace.          888 

Sick  asd  Wocsded  in  private  liotise  exempt  it  from  billetings 511 

prisoners  of  war  cai'ed  !br  without  distinction.  SlI 

immediate  esclianfre  of 513 

iiicapBcitated  for  service 512 

releaKed  on  jmrole 512 

vohinlary  societies  for  suror  ol',  at  sea 513 

Signals  may  be  destroyed  by  belligerent,  when 5^5 

Sac  False  Sigkai.s  ;  Sea  Sigkai.s. 
Slavery,  beyond  the  territory  of  nation,  reducing  to,  or  holding  in, 

no  one  subject  to,  except  iu  punishment  for  crime 377 

Slaves,  trade  in,  declared  piracy 33 
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SlavEB,  liabilily  to  eitraiiitioii  fnr  trading  ill 93 

foreign,  becoiup  free  by  entering  free  nation.      877 

SovERBfGSTY  OP  NATION,  definpd 8 

foreign  powers  not  entitled  to  att  within  9 

iiow  vcRted 6 

never  cstenda  to  sovereign  or  chief  officer 

of  anollier  nfifion 9 

See  Equality  O?  Nations  ;   Pbhfbtl"- 
iTY  OF  Nation";  Tehsitoht  of  Na- 

TION-S  ;    PBOI'BHTY. 

Spies,  defuisd .iOS 

employment  and  puniiiUment  of ...... .    503 

See  Phisqubrs  op  Wak. 

Spoliatios  of  Papers,  cause  fOT  capture,  of  eiiip .it!6 

defined S67 

Standixg  AitsiY.    See  Military  Servick. 

Starvikg  enemy  by  catttnff  off  Hupplifs  uiiiawf iil 498 

Status.    See  Capacitt  ;  Foreigners  ;  Gcabihak. 

Stratagbiib.  defined oOl  " 

uulawful .^01 

lawful 503 

Subject,  deSned ^ . .    ,  3 

SoccBSsios,  defined 403 

to  movables,  law  governing 40-1 

to  immovables,  law  governing 405 

wiien  not   affected  by  question  of  legit- 

tiglits. of.  lis  afFested  by  foreign  ebar^cter  of  property..  405 
judgments  of  probate  coun  aa  to  rigiit  of.  when  con 

clasive 46! 

TiBrCPe,  regulaiiniB  as  ti» 238 

Taxation,  juriediction  of  a  nation  to  impose 

of  tlie  peraoo  of  domiciled  reaideuis ... 

equality  of 

corporations  liable  to 

shipping  liable  to.  ouly  by  its  own  nation 

property  of  foreigners  in  transit,  how  liable  to 104 

property  of  public  minister  liable  to 56 

debtH  and  evidences  of  debt  uoi  liable  to 194 

commercial  paper,  how  liable  to 195 

national  obligations  in  hands  of  foieignera.  not  liitbie 

of  commercial  travellers 23* 

on  samples  carried  by  commercial  travellers 238 

Telegraphic  Dispatches,  classification  of 24T 

of  stato,  defined. 347 

to  be  autbenticaied 247 

authentication  uf  private 248 
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TELBGSAPHtC  DiRPATC.HES,  ihiiguage  of 248 

ill  cypher S48 

order  o(  transmission  of 248 

deaignaiion  of  route  of 249 

government  inierfyrence  oc  scrutiny  of,  .  340 
iranBttiisaion  of  illegal,  may  be  stopped  .  249 

Bending  false,  a  public  offense 250 

hindering trausmiflstiinof.ftpublicoffense  250 
violating  secrecy  of,  a  public  offense  ....  250 

national  regulations  concerning 250 

Telegraphs,  destrfying  or  injaring  oceanic,  is  piracy M 

submarine,  within  exlra-territorial  jurisdiction  of  nation  160 
may  be  landed  on  sbores  of  any  nation ....  346 

all  fiersons  may  correspond  by  international 247 

government  suspension  of  service  of 349 

sabmarine,  exempt  from  acts  of  hostilities 336 

suspension  of  intercourse  across  belligerent's  lines  by.   58fi 
See  Jurisdiction,  extra-territorial. 

Terbttort  OP  Natiob,  defined 

limits  of,  when  bounded  by  the  sea 

islands,  part  of,  adjacent 

limits  of.  when  bounded  by  stream  or  channel 

by  inland  lake,  &c. . 

when  wilderLiesB  lies  between   it 

and  another  nation 

pfiwer  to  determine  boundaries 

when  special  compact  defines  boundary  of  . 
injuring   marks   or   monuments    indicating 

boundaries  of 

how  lost  and  how  acquired 

acquired  by  occupation 

determined  by  occupancy  of  part  of  island.. 

by  limits  of  effective  control. . .  . 

land   formed   in   sea   by  accretion   part  of. 


tioundarj  of.  when  modified  by  land  formed 
on  shore 18,  1 

reclaiming  land  washed  away  from 

ownership  of  islands  formed  upon  or  within 
boundary  ol 

change  of  course  of  stream  the  boundary 

acquired  by  transfer  or  cession 

by  conquest 

rights  and  obligations  nimffecitd  by  diniiiui- 

may  be  seized  and  held  by  belligerent, .    . . 
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;,  belligerent  may  ravage  aod   lay  waste  ece- 

raj'a,  when 536 

litle  toaad  revenues  of.seized  by  belligerent  537 
occupation  of  enemy's,  upoii  ti 


purcliase,fay  neutral  daring  war, of  conquered 
See     Discovery  ;    Perpetuity    of    Natk 
Property. 

Time,  gregorian  style  of  reckoning,  to  be  employed    

computation  of 

See  Day  ;  Mokth  ;  Tear, 

Trademark,  what  may  l)e  appropriated  as  a 269, 

reaiatry  of  foreign .... 

declaration  of  sole  right  to  foreign,  to  be  filid 

otfices  tor  registration  of  foreign 

riglit  of  registration  of  foreign 

Traffic  in  laborers,  a  public  offense 

belligerent's  riffht  of  interdiction  of  interior 

between  diBtricta  occupied  by-  opposing   belligerents,  un- 
lawful   

with  enemies  or  hostile  government 

directly  auhaerving  the  parposss  of  tlie  war 

of  passive  enemies,  when  lawful 

witli  belligerent  with  knowledge  of  war.wlien  unlawful,  , . 
right  of,  wlien  military  occupation  or  interdiction  ceases,    . 

capture  of  persons  and  property  engaged  in  illegal 

See  Railwats- 

Transfbr,  defined ,    , 

voluntary,  defined 

validity  of , . , 

of  personal  property,  when  void 

protection  of  cre^litnrs  agajnat  foreign 

See  Property  ;  Territory  of  Nation, 

Treaty,  defined 

any  two  nations  may  make 

consent  of  nation  to  a,  how  communicated 

nations  in  state  of  revolution  can  make  only  temporary.    ,  . 

nations  uniting  in,  to  be  named  in  alphabeiical  order 

ratification,  when  necessary ,  , ,  , , 

when  obligatory 

notice  ot  reasons  of  refusal  to  ratify 

negotiated  contrary  to  minister's  powers 

takes  effect,  wlien - 

interfering  with  rights  of  third  party,  how  far  valid 

provisions  of  Code  modified  by  special ,  , ,  . 

demand  of  performance  of,  when  necessary ,  .  . 

merges  all  preceding  communications  relating  thereto 
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